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STAFF  SUMMARY  OF  FINDINGS  AND  CONCLUSIONS 

On  Tuesday,  April  26,  1994,  the  Committee  on  the  District  of  Co- 
lumbia heard  more  than  five  hours  of  testimony  on  H.R.  4242.  The 
bill  would  enforce  the  height  limit  that  applies  to  a  George  Wash- 
ington University  (GW)  and  WETA  telecommimications  facility  pro- 
posed to  be  constructed  in  Washington,  D.C.  at  21st  and  H  Streets, 
N.W.  The  Committee  heard  from  15  witnesses  representing  the  Na- 
tional Capital  Planning  Commission  (NCPC),  the  District  of  Colum- 
bia government,  opponents  of  Height  Act  manipulation,  and  GW/ 
WETA. 

Chairman  Pete  Stark  noted  in  opening  the  hearing  that  legisla- 
tion enacted  by  Congress  in  1910  (the  "Height  Act")  restricts  a 
building's  height  in  most  instances  to  the  width  of  the  street  on 
which  it  fronts,  plus  20  feet.  In  order  to  comply  with  the  Height 
Act,  the  GW/WETA  building  would  have  to  be  no  higher  than  110 
feet.  In  addition,  although  the  law  authorizes  certain  uninhabited 
structures  to  be  built  above  the  limit  with  city  approval,  any  pent- 
house must  be  set  back  from  exterior  walls  a  distance  equal  to  its 
height  above  the  roof. 

In  June  1993,  GW  and  WETA  proposed  a  building  that,  in  fact, 
would  be  taller  than  116  feet.  One  purpose  of  the  hearing  was  to 
determine  how  and  why  that  proposal  came  forth  and  received  the 
approval  of  District  government  officials.  While  Chairman  Stark 
expressed  support  for  the  relocation  of  WETA  to  the  District  of  Co- 
lumbia, he  was  not  prepared  to  overlook  a  violation  of  Federal  law. 

Representative  Thomas  J.  Bliley,  Jr.,  the  Committee's  Ranking 
Minority  Member,  said  that  the  GWAVETA  building  appeared  to 
violate  both  the  letter  and  spirit  of  the  1910  Height  Act.  He  empha- 
sized that  only  Congress  has  the  authority  to  grant  relief  from  the 
Act.  The  review  process  had  also  raised  concerns  regarding  "creep- 
ing encroachment  on  the  building  heights  limitation." 

Representative  Eleanor  Holmes  Norton,  the  Delegate  from  the 
District  of  Columbia  and  a  member  of  the  Committee,  expressed 
her  belief  that  the  Federal  interest  in  maintaining  Washington's 
scenic  vistas  was,  in  fact,  being  adequately  protected  by  the  city. 
She  viewed  H.R.  4242  as  an  intrusion  into  local  affairs. 

At  the  hearing,  the  Committee  was  told  that  in  June  1993,  GW/ 
WETA  applied  to  construct  a  building  116.5  feet  tall  in  a  location 
permitting  only  a  110-foot  building.  The  applicants  thought  that  it 
would  fit  into  a  previously  devised  Height  Act  loophole.  The  prece- 
dent for  the  loophole  was  a  building  at  820  First  Street,  N.E., 
where  the  developer  had  been  allowed  to  build  three,  four-foot  high 
"domes"  atop  the  building,  above  the  height  limit.  The  domes  were 
allowed  as  "architectural  embellishments."  While  the  domes  are 
only  supposed  to  hold  lighting  for  television  studios  below,  the 
city's  review  process  does  not  require  submission  of  plans  in  suffi- 
cient detail  for  officials   to   determine   what  the   domes   actually 
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house.  Building  inspectors  are  not  trained  to  look  for  violations  of 
the  Height  Act;  they  only  confirm  that  the  building  conforms  to  the 
plans.  A  drawing  of  the  domes,  submitted  as  part  of  the  application 
process,  appears  at  the  conclusion  of  this  summary. 

GWAVETA  representatives  first  met  with  city  officials  on  their 
proposal,  in  March  of  1992.  The  city  officials  did  not  question  the 
developers'  assertions  that  the  building  fit  into  the  earlier  loophole, 
nor  did  they  request  the  additional  data  necessary  to  make  an  in- 
formed decision.  Thus,  they  did  not  recognize  the  Duilding  violated 
the  statute  until  the  matter  was  raised  by  the  attorney  for  Advi- 
sory Neighborhood  Commission  2A,  an  opponent  of  the  building, 
during  cross-examination  at  a  Zoning  Commission  hearing  20 
months  after  the  applicants  first  met  with  the  District.  The  appli- 
cants' attorney  first  tried  to  argue  that  there  was  an  "effective  ceil- 
ing" at  110  feet,  even  though  the  Height  Act  requires  a  roof  at  that 
point. 

On  the  day  before  Thanksgiving  1993,  the  District's  Zoning  Ad- 
ministrator advised  the  Zoning  Commission  that  the  building  was, 
in  fact,  in  violation.  In  response,  the  applicants  did  not  change  the 
height  or  "envelope"  of  the  building.  Instead,  over  Thanksgiving 
weekend,  they  drew  two  new  lines  on  the  plans  and  said  there  was 
now  a  "solid  studio  roof"  in  place  of  the  "effective  ceiling."  The 
space  above  the  new  "roof  was  relabeled  "mechanical  penUiouse." 

Once  again,  city  officials  sought  no  details  about  the  new  "pent- 
house." The  revised  plans  were  accepted  by  the  Zoning  Commis- 
sion, even  though  the  building's  height  remained  unchanged  and 
the  newly  designated  penthouse  raised  several  issues  under  both 
the  Height  Act  and  District's  zoning  regulations.  Furthermore,  the 
Zoning  Commission  denied  the  opponents'  repeated  requests  for 
further  cross-examination  about  the  revised  plan. 

In  early  1994,  the  NCPC  reviewed  the  GWAVETA  project.  The 
NCPC  Executive  Director  testified  at  the  hearing  to  answer  specific 
questions  about  that  review  process.  The  NCPC  staff  had  rec- 
ommended to  its  Commissioners  that  the  building  be  found  in  vio- 
lation of  the  Height  Act.  Not  only  was  the  staff  concerned  about  the 
new  studio  roof,  out  it  thought  that  the  building's  penthouse  failed 
to  meet  the  setback  requirements  of  the  Height  Act.  The  penthouse 
walls  were  built  out  to  the  exterior  walls  of  the  building  on  two 
sides.  The  building  developers  argued  to  the  NCPC  Commissioners 
that  "exterior  walls"  for  the  purposes  of  the  Act  had  been  inter- 
preted as  exterior  of  the  square  on  which  the  building  was  situated, 
not  the  walls  of  the  building  itself. 

The  NCPC  Commissioners  voted  7  to  5  to  reject  the  recommenda- 
tion of  its  staff  and  to  advise  the  city  that  the  proposed  building 
was  not  adverse  to  the  Federal  interest.  It  appears  that  significant 
and  material  information  relative  to  the  case  was  not  presented  to 
the  NCPC  Commissioners  before  the  vote. 

At  the  Committee  hearing,  the  proponents  argued  that  the  build- 
ing was  always  110  feet  tall,  and  that  "116.5  feet"  was  a  mistake, 
or  a  typographical  error.  However,  Committee  staff  found  that  the 
documents  and  architectural  drawings  that  contained  and  repeated 
that  "typo"  included  the  applicants'  Notice  of  Intent  to  File  (June 
3,  1993),  the  Filing  (June  16,  1993),  the  D.C.  Zoning  Commission's 
Notice  of  Receipt  of  Filing  (July  20,  1993),  the  ^lotice  of  Public 
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Hearing  (September  1,  1993),  the  D.C.  Office  of  Planning's  Prelimi- 
nary Report  (July  23,  1993),  the  Final  Report  (October  14,  1993), 
and  the  Summary  Abstract  (December  9,  1993).  This  string  of  writ- 
ten evidence  calls  into  question  the  contention  that  GWAVETA  pro- 
ponents and  city  zoning  officials  were  always  sensitive  to  the 
Height  Act  and  constantly  checked  for  compliance. 

It  was  clear  from  testimony  during  the  hearing  that  city  officials 
are  confused  about  their  responsibilities  and  authority  under  the 
Height  Act.  For  example,  even  though  the  law  has  no  waiver  provi- 
sion, city  zoning  regulators  routinely  authorize  waivers  of  the 
Height  Act  requirement  that  penthouses  be  set  back  from  exterior 
walls.  When  an  Assistant  Corporation  Counsel  was  asked  why  his 
office  had  deferred  to  the  Zoning  Administrator  on  a  matter  of  legal 
interpretation  and  precedent  under  the  Height  Act,  he  flatly  and 
wrongly  stated  that  his  office  was  not  responsible  for  enforcing  the 
Act. 

The  hearing  also  revealed  that  the  GWAVETA  building  is  not  an 
isolated  case,  but  is  one  example  of  a  pattern  of  neglect  of  enforce- 
ment of  Federal  height  limits  in  the  District  of  Columbia.  Numer- 
ous manipulations  used  to  evade  the  Act  were  brought  to  the  Com- 
mittee's attention  by  the  former  Curator  of  the  United  States  Cap- 
itol. Photographs  of  the  sites  appear  at  the  conclusion  of  this  sum- 
mary. 

1200  G  Street,  N.W. 

Under  the  Height  Act,  a  building  may  be  as  tall  as  the  width  of 
the  street  on  which  it  fronts,  plus  20  feet.  If  a  building  fronts  on 
two  streets,  the  wider  street  can  be  used  as  the  basis  for  measure- 
ment. 1200  G  Street,  N.W.  fronts  only  on  G  Street;  yet  it  takes  its 
height  from  13th  Street.  Behind  the  building  is  what  was  described 
in  testimony  as  "a  flimsy  composition  board  shambles" — a  walk- 
way— leading  to  another  building  on  13th  Street.  The  city  accepted 
this  contrivance  as  making  the  two  structures  one. 

1615  L  Street,  N.W. 

This  building  takes  its  height  from  1125  16th  Street.  These  two 
buildings  count  as  one.  They  abut,  but  the  only  connection  between 
them  is  four  sealed  windows  on  the  sixth  floor  of  each  structure. 

1310  AND  1328  G  Street,  N.W. 

The  city  accepts  even  fictitious  buildings  as  the  basis  for  exceed- 
ing the  height  limit.  1310  G  Street,  N.W.  fronts  only  on  G  Street. 
Yet  it  was  allowed  to  be  built  to  the  higher  13th  Street  limit  be- 
cause it  would  connect  to  the  Columbia  Savings  and  Loan  Building 
on  13th  Street.  Before  the  connection  could  occur,  however,  the  Co- 
lumbia Savings  and  Loan  Building  was  torn  down — all  that  exists 
there  now  is  a  parking  lot.  Furthermore,  the  owner  of  what  would 
become  1328  G  Street  has  joined  as  one  "tax  lot"  with  the  owner 
of  1310  G  Street.  Because  the  buildings  will  be  "connected,"  the  de- 
veloper of  1328  is  asserting  that  it,  too,  is  entitled  to  the  same 
height  as  the  non-existent  Columbia  Savings  and  Loan  Building. 
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The  Station  Place  Development 

The  Station  Place  Development  at  Second  and  H  Streets,  N.W. 
proposes  to  get  added  height  by  measuring  its  starting  point  from 
an  elevated  roadway.  The  Zoning  Commission  agreed  to  let  the  de- 
velopers build  30  feet  above  the  height  they  should  be  allowed  by 
measuring  from  the  H  Street  overpass.  Only  after  the  Fine  Arts 
Commission  objected  did  the  project  get  sent  back  to  the  drawing 
board. 

Conclusions 

One  need  only  walk  through  downtown  Washington,  D.C.  to  ob- 
serve some  of  the  domes,  towers,  and  other  "architectural  embel- 
lishments" that  have  been  permitted.  These  are  not  necessarily 
bad,  but  there  are  few  standards  for  their  approval.  The  decision 
to  permit  such  embellishments  is  often  subjective,  opening  the  door 
to  excessive  influence  by  those  with  resources  and  access  to  per- 
suade city  officials. 

The  GWAVETA  case  is  likely  to  be  resolved  in  court.  It  is  quite 
possible  that  both  the  judicial  and  legislative  bodies  with  authority 
on  this  matter  will  decide  that  the  building,  and  the  process  by 
which  it  was  approved,  are  flawed. 

Chairman  Stark  also  noted  at  the  hearing  the  introduction  of 
H.R.  4243,  a  companion  measure  to  H.R.  4242  which  would  broadly 
clarify  the  1910  Height  Act.  Hearings  on  that  sweeping  measure 
were  postponed  in  an  effort  to  ensure  that  consideration  would  be 
as  thorough  and  complete  as  possible.  With  this  objective  in  mind, 
District  officials  have  agreed  to  work  with  the  Committee  in  con- 
vening a  working  group  of  interested  parties.  They  will  offer  their 
insights  into  how  best  to  modernize  the  84-year-old  law  whose 
original  intent  was  to  protect  the  aesthetic  character  of  the  Na- 
tion's Capital. 

The  Committee  on  the  District  of  Columbia  does  not  regard  light- 
ly Federal  intervention  in  local  matters.  Such  action  has  histori- 
cally been  limited  to  instances  when  local  practice  violates  the 
United  States  Constitution,  violates  the  Home  Rule  Act,  or  violates 
the  Federal  interest.  Enforcement  of  the  Height  Act  clearly  is  a 
matter  of  Federal  interest. 
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1615  L  Street,  N. 
thereby  claiming 
is  no  connection 
on  the  6th  and  7th 


the  hallway  of  the  other  building. 


W.  was  built  as  an  "addition"  to  1125  16th  Street,  N.W., 

the  130-foot  height  permitted  on  16th  Street.   There 

between  the  two  buildings  except  a  few  glass  windows 

floors  looking  from  the  hallv/ay  in  one  building  into 
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HEARING  ON  H.R.  4242 


TUESDAY,  APRIL  26,  1994 

House  of  Representatives, 
Committee  on  the  District  of  Columbia 

Washington,  D.C. 

The  Committee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  Room 
1310,  Longworth  House  Office  Building,  Hon.  Pete  Stark  (Chair- 
man of  the  Committee)  presiding. 

Present:  Representatives  Stark,  Norton  and  Bhley. 

Staff  Present:  Broderick  Johnson,  Staff  Director;  Mark  Davis, 
Senior  Staff  Counsel;  David  July  an.  Senior  Staff  Counsel;  Dale 
Maclver,  Senior  Staff  Counsel;  Marzy  Bedford-Billinghurst,  Legis- 
lative Associate;  Julius  Terrell,  Counsel;  Michele  Booth,  Staff  As- 
sistant; Selena  Mendy,  Staff  Assistant;  Dennis  Smith,  Minority 
Staff  Director;  Bud  Albright,  Minority  Chief  Counsel;  Ron  Hamm, 
Senior  Staff  Associate,  Minority;  Rick  Dykema,  Minority  Staff  As- 
sistant; and  Bill  Jarrell,  Minority  Staff  Associate. 

OPENING  STATEMENT  OF  CHAIRMAN  PETE  STARK 

The  Chairman.  Good  morning.  The  Committee  on  the  District  of 
Columbia  will  begin  hearings  on  H.R.  4242.  We  will  hear  testimony 
on  the  height  limits  of  buildings  in  the  District  of  Columbia.  Spe- 
cifically, we  will  address  what  I  believe  to  be  a  violation  of  the  1910 
Height  Act 

In  an  effort  to  prevent  that  violation,  the  Ranking  Minority 
Member,  Mr.  Bliley,  and  I  have  introduced  H.R.  4242,  which  would 
prohibit  the  District  of  Columbia  from  issuing  any  building  or  occu- 
pancy permit  for  a  facility  on  the  Campus  of  George  Washington 
University  unless  the  project  is  modified  in  keeping  with  the 
Height  Act. 

I  also  introduced  a  broader  bill,  H.R.  4243,  which  would  clarify 
and  amend  the  1910  Height  Act,  but  we  have  decided  for  now  to 
postpone  hearings  on  that  bill.  However,  we  do  intend  to  rigorously 
examine  issues  raised  in  H.R.  4243  in  the  very  near  future. 

With  this  in  mind,  the  District  government  and  the  Committee 
have  agreed  to  meet  with  various  interested  parties  and  propose 
how  best  to  modernize  the  84-year-old  law  in  keeping  with  its  origi- 
nal intent  to  preserve  the  unique  character  of  the  Capital. 

The  1910  Act  is  clear  and  unambiguous.  However,  I  support  ef- 
forts to  make  it  even  clearer  if  that  Be  necessary.  The  law  defines 
the  clear  Federal  limits  for  what  is  legal  and  what  is  not,  and  I 
would  hope  that  this  Committee  could  hold  hearings  on  that  issue 
in  the  next  60  days. 

(1) 


Nevertheless,  we  are  here  today  to  address  a  current  attempt  to 
interpret  the  Federal  limit  on  the  height  of  buildings  in  the  District 
of  Columbia.  The  purpose  of  this  hearing  is  simple.  The  1910  Act 
is  Federal  law  and  no  State  or  local  jurisdiction,  including  the  Dis- 
trict of  Columbia,  has  the  authority  to  ignore  or  to  supersede  it — 
not  by  city  or  District  ordinance,  not  by  agency  regulation,  and  not 
by  administrative  practice.  The  law's  language  and  intent  are  clear. 

I  have  heard  no  Federal  authority  cited  as  supporting  the  Dis- 
trict's historical  interpretations.  The  84-year  history  of  local  actions 
relating  to  the  height  of  buildings  is  anything  but  consistent  and 
clear.  Quite  frankly,  it  is  irrelevant.  The  Federal  law  has  to  be  fol- 
lowed until  Congress  decides  to  change  it.  The  District  has  no  au- 
thority to  waive  the  Height  Act.  It  is  truly  that  simple. 

The  hearing  is  about  two  issues.  First,  is  the  proposed  building 
in  violation  of  the  Height  Act?  Second,  is  the  local  system  currently 
relied  on  to  protect  and  enforce  the  Federal  interest  in  these  mat- 
ters working  properly? 

I  understand  the  desire  of  some  to  frame  this  issue  as  a  local 
zoning  matter  or  an  intrusion  on  home  rule.  Let  me  state  clearly 
that  it  is  not.  Preserving  the  horizontal  skyline  of  Washington, 
D.C.,  with  its  vistas,  monuments,  and  parks,  is  a  Federal  interest 
and  a  duty  the  American  people  entrusted  to  Congress.  The  Na- 
tion's Capital  belongs  to  all  the  people  of  this  country. 

Some  are  asking  why  hold  hearings  on  the  height  of  buildings 
when  the  District  of  Columbia  faces  more  pressing  problems.  I 
would  prefer  to  have  avoided  today's  hearings.  For  the  past  few 
weeks,  staff  and  I  have  met  with  city  officials  and  representatives 
of  George  Washington  University  and  WETA  to  discuss  this  issue. 

It  was  suggested  last  week  that  these  hearings  could  be  post- 
poned if  the  District  would  do  two  things:  First,  review  the  decision 
and  the  detail  that  was  used  in  ruling  that  the  applicant's  revised 
plan  was  unlike  its  earlier  plans,  and  in  compliance  with  the 
Height  Act;  second,  to  respect  due  process  by  allowing  the  oppo- 
nents of  the  proposal  to  cross-examine  on  this  revised  plan.  It  was, 
indeed,  through  such  cross-examination  at  the  Zoning  Commission, 
that  the  applicant's  "invisible  roof  was  first  discovered. 

This  offer  was  rejected.  I  did  not  want  this  hearing  but  the  deci- 
sion left  two  alternatives:  Call  the  hearing  to  determine  the  facts, 
or  ignore  a  violation  of  Federal  law.  There  was  no  choice. 

I  want  to  resolve  this  issue  so  the  Committee's  attention  can  be 
focused  on  fiscal  matters,  including  the  interim  report  on  its  fi- 
nances due  shortly  from  the  GAO,  the  question  of  proper  funding 
of  the  District's  retirement  and  how  the  District  manages  that  re- 
tirement fund,  and  the  question  of  obeying  other  Federal  require- 
ments such  as  Federal  court  orders,  many  of  which  have  been  is- 
sued and  with  which  the  District  is  not  in  compliance.  These  are 
Federal  interests  and  it  shall  be  the  policy  of  this  Committee  to 
limit  itself  to  those  Federal  interests. 

To  summarize  the  origin  and  development  of  restrictions  on  the 
height  of  buildings  in  our  Nation's  Capital,  let  me  go  back. 

Building  height  regulations  for  the  District  of  Columbia  were 
originallv  promulgated  in  1791  by  George  Washington  and  later  en- 
hanced by  Thomas  Jefferson  and  Pierre  L'Enfant.  In   1899,  the 


Chairman  of  the  District  Committee  introduced  the  first  Federal 
law  regulating  building  heights. 

The  current  statute  dates  from  1910.  In  1973,  Congress  adopted 
the  Home  Rule  Act  granting  self-determination,  as  limited  as  that 
was,  to  the  residents  of  Washington.  Congress  stressed  in  that  law 
that  it  was  reserving  to  itself  the  protection  of  the  Federal  interest 
and  specifically  the  limitation  on  the  heights  of  buildings.  As  re- 
cently as  1991,  Congress  acted  to  prevent  a  waiver  of  the  height 
limit  by  the  District  for  a  proposed  Pennsylvania  Avenue  Develop- 
ment Corporation  building.  There  are  other  examples  of  successful 
efforts  to  evade  the  Height  Act  which  were  not  brought  to  the  at- 
tention of  Congress  or  the  NCPC. 

Now,  as  to  the  bill  before  us,  H.R.  4242.  Last  June,  George 
Washington  University  and  WETA  applied  for  approval  to  con- 
struct a  new  telecommunications  facility  at  21st  and  H  Streets, 
Northwest.  The  height  law,  as  it  stands,  restricts  a  building's 
height  in  most  instances  to  the  width  of  the  street  on  which  it 
fronts  plus  20  feet.  To  comply  with  the  height  limit,  the  GW-WETA 
building  would  have  to  be  no  higher  than  110  feet. 

In  addition,  although  the  law  authorizes  certain  uninhabitable 
structures  to  exceed  limit  with  city  approval,  any  penthouse  must 
be  set  back  from  exterior  walls  a  distance  equal  to  its  height  above 
the  roof.  The  original  submission  and  supporting  documentation 
proposed  a  building  that,  in  fact,  exceeded  116  feet.  It  appears  that 
the  design  may  have  been  based  on  a  mistaken  initial  assumption, 
that  the  height  limit  at  the  site  was  130  feet. 

It  was  the  opponents  of  the  project,  through  their  cross-examina- 
tion of  various  witnesses,  who  brought  that  error  to  the  attention 
of  the  Zoning  Commission.  Rather  than  retract  the  proposal  and  re- 
design the  building,  the  proponents  simply  introduced  an  invisible 
roof,  called  it  an  effective  ceiling,  and  relabeled  the  top  of  the  stu- 
dios as,  quote,  "penthouse  space." 

When  the  D.C.  Zoning  Administrator  rejected  that  approach,  the 
Zoning  Commission  allowed  them  to  submit  a  revised  plan  which 
added  a  solid  line  at  110  feet  and  labeled  it  "solid  studio  roof."  In- 
credibly, few  details  were  revealed  concerning  that  roof  and  all 
above  it.  Even  more  egregious,  the  opponents  were  never  permitted 
to  cross-examine  the  proponents  about  the  revision.  D.C.  adminis- 
trative procedure  entitles  ariy  party  to  conduct  cross-examination 
as  may  be  required  for  a  full  and  true  disclosure  of  facts. 

What  happened  to  the  process  in  this  instance? 

Why  wasn't  the  so-called  redesign  subjected  to  detailed  scrutiny? 

I  am  convinced  that  the  District  Zoning  Commission  and  a  bare 
majority  of  the  National  Capital  Planning  Commission  have  mis- 
takenly approved  construction  of  a  building  that  exceeds  the  Fed- 
eral height  limit.  I  believe  that  the  NCPC  members  were  mis- 
informed when  they  voted  for  the  project.  Its  material  facts  were 
not  before  them. 

We  may  hear  testimony  today  that  implies  that  this  is  a  case  of 
improper  Federal  interference  with  local  regulation.  However,  as  I 
stated  earlier,  and  as  the  Home  Rule  Act  makes  clear,  the  local 
government  has  absolutely  no  authority  to  allow  any  building  to  ex- 
ceed the  Federal  height  limits. 


This  Committee's  record  for  the  District  speaks  for  itself.  Every- 
one should  understand  this  action  is  taken  only  because  of  the  spe- 
cifics of  the  case  and  we  are  not  retreating  from  home  rule  one 
inch. 

While  I  personally  support  the  relocation  of  WETA  to  the  District 
of  Columbia,  this  Committee  cannot  and  should  not  overlook  a  vio- 
lation of  Federal  law. 

Without  objection,  the  record  and  the  Committee  files  will  re- 
main open  for  two  weeks  to  receive  any  statements  or  documents 
and  additional  materials  relevant  to  the  hearing,  including  docu- 
ments referenced  by  counsel  or  witnesses  during  tnis  hearing. 

[All  exhhibits  are  included  in  the  Appendix  that  follows.] 

[The  Chairman's  prepared  opening  statement  follows:] 


OPENING  STATEMENT 

THE  HONORABLE  PETE  STARK 

CHAIRMAN 

COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

HEARING  ON  H.R.  4242 

TUESDAY,  APRIL  26,  1994 

THIS  MORNING  THE  COMMITTEE  ON  THE  DISTRICT  OF 
COLUMBIA  WILL  HEAR  TESTIMONY  REGARDING  THE 
HEIGHT  LIMIT  OF  BUILDINGS  IN  THE  DISTRICT  OF 
COLUMBIA.  SPECIFICALLY,  WE  WILL  ADDRESS  WHAT  I 
BELIEVE  TO  BE  A  AN  INTENTIONAL  VIOLATION  OF  THE 
1910  HEIGHT  ACT  BY  GEORGE  WASHINGTON  UNIVERSITY 
AND  PUBLIC  TELEVISION  STATION  WETA. 

IN  AN  EFFORT  TO  PREVENT  THAT  VIOLATION,  THE 
RANKING  MINORITY  MEMBER  OF  THIS  COMMITTEE,  MR. 
BLILEY,  AND  I  HAVE  INTRODUCED  H.R.  4242,  WHICH 
WOULD  PROHIBIT  THE  DISTRICT  OF  COLUMBIA  FROM 
ISSUING  ANY  BUILDING  OR  OCCUPANCY  PERMIT  FOR 
CONSTRUCTION  OF  A  WETA  TELECOMMUNICATIONS 
FACILITY  ON  THE  CAMPUS  OF  GEORGE  WASHINGTON 
UNIVERSITY,  UNLESS  THE  PROJECT  IS  MODIFIED  IN 
SEVERAL  WAYS  IN  KEEPING  WITH  THE  HEIGHT  ACT. 


WHEN  I  INTRODUCED  H.R.  4242,  I  ALSO  INTRODUCED 
A  MUCH  BROADER  BILL,  H.R.  4243,  WHICH  WOULD  AMEND 
THE  1910  HEIGHT  ACT.  ALTHOUGH  H.R.  4243  DESERVES 
RIGOROUS  AND  EXPEDITIOUS  ATTENTION  BY  THIS 
COMMITTEE,  I  AM  POSTPONING  HEARINGS  ON  THAT  BILL 
IN  AN  EFFORT  TO  ENSURE  THAT  THE  AMENDMENT 
PROCESS  IS  THOROUGH  AND  COMPLETE.  WITH  THIS 
OBJECTIVE  IN  MIND,  THE  DISTRICT  HAS  AGREED  TO  WORK 
WITH  THE  COMMITTEE  IN  CONVENING  A  WORKING  GROUP 
OF  INTERESTED  PARTIES  WHO  WILL  OFFER  THEIR 
VALUABLE  INSIGHT  ON  HOW  TO  BEST  MODERNIZE  AN 
EIGHTY-FOUR  YEAR  OLD  LAW  WHOSE  ORIGINAL  INTENT  IS 
TO  PRESERVE  THE  AESTHETIC  CHARACTER  OF  OUR 
NATION'S  CAPITAL.  I  HAVE  RECEIVED  MANY  THOUGHTFUL 
COMMENTS  AND  SUGGESTIONS  OVER  THE  PAST  SEVERAL 
WEEKS,  AND  THINK  SUCH  AN  APPROACH  WILL  LEAD  TO 
USEFUL  HEIGHT  ACT  REVISIONS  AS  WE  PREPARE  FOR  THE 
21  ST  CENTURY.  I  INTEND  TO  CONVENE  SUCH  A  GROUP 
SOON  ENOUGH  SO  THAT  IT  CAN  OFFER 
RECOMMENDATIONS,  STATUTORY  OR  OTHERWISE  BY  MID- 
SUMMER. 

NEVERTHELESS,  WE  ARE  HERE  TODAY,  TO  ADDRESS  A 
CURRENT  ATTEMPT  TO  EVADE  THE  FEDERAL  LIMIT  ON  THE 
HEIGHT  OF  BUILDINGS  IN  THE  DISTRICT  OF  COLUMBIA.  I 
CAN  UNDERSTAND  THE  DESIRE  OF  LOCAL  OFFICIALS  TO 


FRAME  THIS  ISSUE  AS  A  LOCAL  ZONING  MANNER,  BUT 
PRESERVING  THE  HORIZONTAL  SKYLINE  OF  WASHINGTON, 
D.C.,  AN  THE  VISTAS  TO  ITS  MARVELOUS  MONUMENTS 
AND  SPACIOUS  PARKS  IS  A  DUTY  THE  AMERICAN  PEOPLE 
TRUST  CONGRESS  TO  PERFORM.  THE  NATION'S  CAPITOL 
BELONGS  TO  ALL  THE  PEOPLE.  IT'S  BEAUTY  IS  ADMIRED 
AND  ENVIED  AND  MUST  BE  GUARDED  ZEALOUSLY.  I  DID 
NOT  CALL  THIS  HEARING  TODAY  TO  "SECOND  GUESS" 
ANYONE;  RATHER,  AS  A  PROTECTOR  OF  THE  FEDERAL 
INTEREST,  AT  LEAST  TWO  THINGS  CONCERN  ME  ABOUT 
THIS  PROPOSED  PROJECT.  FIRST,  IT  APPEARS  THAT 
THERE  MAY  HAVE  BEEN  COLLUSION  AND  DECEPTION  BY 
SOME  PERSONS  INVOLVED  IN  THIS  PROJECT.  SECOND,  IT 
APPEARS  THAT  THE  ZONING  SYSTEM  IN  THE  DISTRICT 
MAY  HAVE  BEEN  ABUSED  IN  A  MANNER  THAT  OFFENDS 
FAIRNESS  AND  DUE  PROCESS  TO  THE  DETRIMENT  OF  THE 
FEDERAL  INTEREST. 

LAST  JUNE,  GEORGE  WASHINGTON  UNIVERSITY  AND 
PUBLIC  TELEVISION  STATION  WETA  APPLIED  FOR 
APPROVAL  TO  CONSTRUCT  A  NEW  TELECOMMUNICATIONS 
FACILITY  AT  21  ST  AND  H  STREETS,  N.W. 

THE  LAW,  AS  IT  STANDS,  RESTRICTS  A  BUILDING'S 
HEIGHT  IN  MOST  INSTANCES  TO  THE  WIDTH  OF  THE 
STREET  ON  WHICH  IT  FRONTS,  PLUS  20  FEET.  IN  ORDER 
TO    COMPLY    WITH    THE    HEIGHT    LIMIT,    THE    GW/WETA 
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BUILDING  WOULD  HAVE  TO  BE  NO  HIGHER  THAN  110 
FEET.  IN  ADDITION,  ALTHOUGH  THE  LAW  AUTHORIZES 
CERTAIN  UNINHABITED  STRUCTURES  TO  BE  BUILT  ABOVE 
THE  LIMIT  WITH  CITY  APPROVAL,  ANY  PENTHOUSE  MUST 
BE  SET  BACK  FROM  EXTERIOR  WALLS  A  DISTANCE  EQUAL 
TO  ITS  HEIGHT  ABOVE  THE  ROOF. 

THE  ORIGINAL  GW/WETA  SUBMISSION  AND 
SUPPORTING  DOCUMENTATION  PROPOSED  A  BUILDING 
THAT,  IN  FACT,  EXCEEDED  116  FEET.  IT  APPEARS  THAT 
THE  DESIGN  WAS  BASED  ON  MISTAKEN  INITIAL 
ASSUMPTIONS  THAT  THE  HEIGHT  LIMIT  AT  THE  SITE  WAS 
130  FEET.  IT  WAS  THE  ATTORNEY  FOR  ADVISORY 
NEIGHBORHOOD  COMMISSION  2A,  MR.  JAMES  DRAUDE, 
WHO  POINTED  OUT  THAT  ERROR  BEFORE  THE  ZONING 
COMMISSION. 

RATHER  THAN  RETRACT  THE  PROPOSAL  AND  TRULY 
REDESIGN  THE  BUILDING,  GW/WETA  SIMPLY  INTRODUCED 
AN  INVISIBLE  ROOF  AND  CALLED  IT  AN  "EFFECTIVE 
CEILING."  WHEN  THE  DQ  ZONING  ADMINISTRATOR 
REJECTED  THAT  APPROACH,  THE  ZONING  COMMISSION 
ALLOWED  THEM  TO  SUBMIT  A  "REVISED  PLAN"  WHICH 
ADDED  A  SOLID  LINE  AT  110  FEET  AND  LABELED  IT  "SOLID 
STUDIO  ROOF."  INCREDIBLY,  FEW  DETAILS  WERE 
REQUESTED  OR  REQUIRED,  AND  THE  ATTORNEY  FOR  ANC 
2A    WAS    NEVER    PERMITTED    TO    CROSS-EXAMINE    THE 


PROPONENTS  ABOUT  THE  REVISION,  EVEN  THOUGH  D.C. 
ADMINISTRATIVE  PROCEDURE  ENTITLED  ANY  PARTY  TO 
CROSS-EXAMINE  AS  MAY  BE  REQUIRED  FOR  A  FULL  AND 
TRUE  DISCLOSURE  OF  THE  FACTS.  WHAT  HAPPENED  TO 
DUE  PROCESS  IN  THIS  INSTANCE? 

I  AM  CONVINCED  THAT  THE  DISTRICT  OF  COLUMBIA 
ZONING  COMMISSION  AND  A  BARE  MAJORITY  OF  THE 
NATIONAL  CAPITAL  PLANNING  COMMISSION  HAVE 
MISTAKENLY  APPROVED  CONSTRUCTION  OF  A  BUILDING 
THAT  EXCEEDS  THE  FEDERALLY  PRESCRIBED  HEIGHT 
LIMIT.  I  FURTHER  BELIEVE  THAT  THE  NCPC  MEMBERS 
WERE  MISINFORMED  WHEN  THEY  VOTED  IN  FAVOR  OF 
THE  PROJECT  BECAUSE  MATERIAL  FACTS  WERE  NOT 
BEFORE  THEM. 

YOU  MAY  HEAR  TESTIMONY  TODAY  THAT  IMPLIES 
THAT  H.R.  4242  IS  A  CASE  OF  IMPROPER  FEDERAL 
INTERFERENCE  WITH  LOCAL  REGULATION.  AS  THE  HOME 
RULE  ACT  MAKES  CRYSTAL  CLEAR,  THE  LOCAL 
GOVERNMENT  HAS  ABSOLUTELY  NO  AUTHORITY  TO 
ALLOW  ANY  BUILDING  TO  EXCEED  THE  HEIGHT  ACT.  THIS 
COMMITTEE  WILL  NOT  ALLOW  THE  HEIGHT  ACT  TO  BE 
WEAKENED  BY  ADMINISTRATIVE  OR  STATUTORY  ACTION. 
MY  TRACK  RECORD  WITH  THE  CITY'S  MORE  THAN 
SUFFICIENT  IN  LENGTH  AND  DETAIL  SO  EVERYONE 
SHOULD    UNDERSTAND   I'M   TAKING   THIS   ACTION   ONLY 
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BECAUSE  OF  THE  SPECIFIC  CONDITIONS  OF  THIS  CASE. 
I'M  NOT  RETREATING  FROM  HOME  RULE  ONE  INCH. 

f 
THEftE  IS  NO  QUESTION  THAT  CONGRESS  HAS 
INTENDED  FOR  CENTURIES  TO  PROTECT  THE  UNIQUE 
AESTHETIC  CHARACTER  OF  OUR  NATION'S  CAPITAL  FROM 
OVERZEALOUS  DEVELOPMENT.  PROTECTION  OF  THIS 
CITY'S  SKYLINE  WAS,  IS,  AND  WILL  REMAIN  A  MATTER  OF 
THE  FEDERAL  INTEREST. 

WHILE  I  CERTAINLY  SUPPORT  THE  RELOCATION  OF 
THE  STATION  TO  THE  DISTRICT  OF  COLUMBIA,  I  CANNOT 
AND  WII^L  NOT  OVERLOOK  AN  UNQUESTIONABLE 
VIOLATION  OF  FEDERAL  LAW. 

1 
LET  ME  SUMMARIZE  VERY  BRIEFLY  THE  ORIGINS  AND 

DEVELOPMENT    OF    RESTRICTIONS    ON    THE    HEIGHT    OF 

BUILDINGS  IN  OUR  NATION'S  CAPITAL. 

BUILDING  HEIGHT  REGULATIONS  FOR  THE  DISTRICT 
OF  COLUMBIA  WERE  ORIGINALLY  PROMULGATED  IN  1791 
BY  PRESIDENT  GEORGE  WASHINGTON  AND  ENHANCED  BY 
THOMAS  JEFFERSON  AND  PIERRE  L'ENFANT.  IN  1898,  THE 
CHAIRMAN  OF  THE  D.C.  COMMITTEE  INTRODUCED  THE 
FIRST  FEDERAL  LAW  REGULATING  BUILDING  HEIGHTS. 
THE  CURRENT  STATUTE  DATES  FROM  1910. 
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TWENTY  ONE  YEARS  AGO  WHEN  CONGRESS  ADOPTED 
THE  HOME  RULE  ACT  GIVING  SELF-DETERMINATION  TO 
THE  RESIDENTS  OF  WASHINGTON,  WE  STRESSED  THAT 
CONGRESS  WAS  RESERVING  TO  ITSELF  THE  PROTECTION 
OF  THE  FEDERAL  INTEREST  -  AND  SPECIFICALLY  THE 
LIMITATION  ON  THE  HEIGHTS  OF  BUILDINGS,  SO 
ESSENTIAL  TO  THE  BEAUTY  OF  THE  NATIONAL  CAPITAL. 

WHEN  WASHINGTON,  D.C.  WAS  GRANTED  HOME  RULE 
IN  1973,  CONGRESS  EXPRESSLY  PROHIBITED  THE  CITY 
FROM  RAISING  THE  HEIGHT  LIMIT.  IN  1991,  CONGRESS 
ACTED  TO  PREVENT  A  WAIVER  OF  THE  HEIGHT  LIMIT  FOR 
A  PROPOSED  PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION  BUILDING.  UNFORTUNATELY,  THERE  ARE 
NUMEROUS  EXAMPLES  OF  SUCCESSFUL  EFFORTS  TO 
AVOID  THE  HEIGHT  ACT  WHICH  WERE  NOT  BROUGHT  TO 
THE  ATTENTION  OF  CONGRESS. 
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Mr.  Bliley.  Mr.  Chairman. 

The  Chairman.  While  the  first  panel  is  finding  its  way  to  the 
witness  table,  I  would  like  to  recognize  other  Members  for  opening 
statements. 

Mr.  Bliley. 

OPEMNG  STATEMENT  OF  REPRESENTATIVE  THOMAS  J. 

BLILEY,  JR. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman,  for  bringing  this  issue 
before  the  Committee.  Protecting  the  scenic  skyline  of  the  Nation's 
Capital  has  long  been  recognized  as  an  important  Federal  interest. 
Mr.  Chairman,  it  is  my  hope  that  the  Committee  will  ignore  the 
public  relations  campaign,  put  aside  the  emotion  generated  for  and 
against  the  parties  involved,  and  stick  to  the  facts  in  the  case.  We 
also  need  to  recognize  the  consequences  at  stake. 

Today's  hearing  and  any  subsequent  action  is  not  just  about  one 
building  in  northwest  District  of  Columbia.  It  is  in  part  about  what 
happens  across  the  Federal  City  in  the  future.  We  have  been 
warned  about  the  creeping  encroachment  on  the  building  heights 
limitation.  In  1986,  the  General  Accounting  Office  reported  that 
the  Executive  Secretary  to  the  Commission  of  Fine  Arts  stated  that 
because  of  economic  pressures  to  develop  the  District  of  Columbia, 
he  was  concerned  that  building  height  laws  would  increasingly  be 
interpreted  in  such  a  way  as  to  justify  buildings  that  were  higher 
than  envisioned  under  the  Act  of  1910. 

It  did  not  take  long  to  test  the  validity  of  this  statement.  In  1991 
a  developer,  the  Pennsylvania  Avenue  Development  Corporation, 
and  the  D.C.  Council  relied  on  a  legal  interpretation  advanced  by 
one  of  the  local  law  firms,  which  held  that  the  local  government 
could  amend  the  schedule  of  heights.  Let  me  note  that  while  the 
D.C.  Council  shared  that  opinion,  the  U.S.  Department  of  Justice 
did  not.  The  D.C.  Council  passed  an  act  which  gave  life  to  this  new 
interpretation,  but  Congress  overwhelmingly  rejected  those  legal 
arguments  and  disapproved  the  Council's  Act. 

As  staff  of  the  National  Capital  Planning  Commission  summed 
up  the  situation.  Congress  alone  has  the  authority  to  grant  relief 
from  the  1910  Act.  Today  we  are  considering  the  development  of 
a  building  which  appears  to  violate  both  the  letter  and  the  spirit 
of  the  1910  Act.  According  to  the  June  4th,  1993  development  data 
sheet  provided  by  the  architect,  the  GWAVETA  Communications 
Center  has  a  proposed  building  height  of  116  feet  and  some-odd 
inches. 

Let  me  also  note  that  the  Act  specifically  refers  to  being  meas- 
ured to  the  high  point  of  the  roof  Other  architectural  drawings 
also  refer  to  this  height  and  demonstrate  that  the  roof  of  the  build- 
ing was  properly  understood  to  be  at  this  height.  At  some  point, 
the  developers  of  the  project  determined  that  this  site  is  limited  to 
110  feet. 

On  November  24th,  1993,  the  Zoning  Administrator  determined 
that  the  building,  in  the  area  of  Studio  A,  was  in  conflict  with  the 
height  of  the  building  as  regulated  by  the  Act  of  1910.  Apparently 
without  changing  the  function  of  the  space  above  the  studio,  a  new 
roof  was  designated  at  just  below  110  feet. 
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In  March  1994,  after  reviewing  the  revised  plans,  however,  the 
Executive  Director  of  the  National  Capital  Planning  Commission 
stated  flatly  that  "the  applicant  is  claiming  that  the  floor  of  what 
they  call  the  penthouse  is  in  fact  the  roof.  It  is  not  a  roof."  He  con- 
cluded, in  fact,  what  we  are  saying,  that  this  building  exceeds  the 
Height  Act  as  it  is  presently  designed. 

This  conclusion  is  really  the  only  issue  before  the  Committee. 
H.R.  4242  is  not  about  WETA  or  George  Washington  University  or 
a  false  test  of  allegiance  to  home  rule.  If  mistakes  were  made  in 
the  review  process,  they  should  be  corrected.  While  the  city  may 
claim  that  the  roof  review  process  is  not  really  finished  until  the 
last  permit  is  issued,  we  must  rely  on  the  inmrmation  before  us. 
Such  a  claim  begs  for  more  Federal  attention,  not  less. 

If  development  plans  submitted  to  the  National  Capital  Planning 
Commission  are  reduced  to  a  level  of  insignificance,  then  additional 
checkpoints  may  need  to  be  constructed  along  the  way.  If  the  city 
is  willing  to  allow  developers  to  add  another  story  to  buildings  all 
over  town  through  architectural  slights  of  hand  and  legal  interpre- 
tations of  convenience,  then  Congress  needs  to  be  so  informed. 
Based  upon  our  action,  as  recently  as  1991,  I  doubt  that  Congress 
will  allow  violation  of  the  spirit  or  the  letter  of  the  1910  Act. 

Thank  you  again,  Mr.  Chairman,  for  bringing  this  issue  to  the 
Committee's  attention. 

[Representative  Bliley's  prepared  opening  statement  follows:] 


\ 
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STATEMENT  OF  REP.  THOMAS  J.  BLILEY,  JR. 

ON  H.R.  4242 

TO  ENFORCE  THE  BUILDING  HEIGHT  LIMITATION  ACT 

April  26,  1994 

Thank  you  Mr.  Chairman,  for  bringing  this  issue  before  the  Committee. 
Protecting  the  scenic  skyline  of  the  Nation's  Capital  has  long  been  recognized 
as  an  important  federal  interest. 

Mr.  Chairman,  it  is  my  hope  that  the  Committee  will  ignore  the  public 
relations  campaign,  put  aside  the  emotion  generated  for  and  against  the 
parties  involved,  and  stick  to  the  facts  in  this  case.  We  also  need  to 
recognize  the  consequences  at  stake.  Today's  hearing  and  any  subsequent 
action  is  not  just  about  one  building  in  northwest  D.C..  It  is,  in  part,  about 
what  happens  across  the  federal  city  in  the  future.  We  have  been  warned 
about  the  creeping  encroachment  on  the  building  heights  limitation.  In  a 
1986  Height  Limitations  report,  the  General  Accounting  Office  reported  that, 

"the  E.xecutive  Secretary  lo  the  Commission  of  Fine  Arts  stated  that 
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because  of  economic  pressures  to  develop  the  District  of  Columbia,  he 
is  concerned  that  building  height  laws  will  increasingly  be  interpreted 
in  such  a  way  as  to  justify  buildings  which  were  higher  than  envisioned 
under  the  act  of  1910." 

It  did  not  take  long  to  test  the  validity  of  this  statement.  In  1990,  a 
developer,  the  Pennsylvania  Avenue  Development  Corporation,  and  the  D.C. 
Council  relied  on  a  legal  interpretation  advanced  by  one  of  the  local  law 
firms  which  held  that  the  local  government  could  amend  the  Schedule  of 
Heights.  Let  me  note  that  while  the  D.C.  Corporation  Council  shared  that 
opinion,  the  U.  S.  Department  of  Justice  did  not.  The  D.C.  Council  passed 
an  act  which  gave  life  to  this  new  interpretation.  But  Congress 
overwhelmingly  rejected  those  legal  arguments  and  disapproved  the  Council 
Act.  As  staff  of  the  National  Capital  Planning  Commission  summed  up  the 
situation,  "Congress  alone  has  the  authority  to  grant  relief  from  the  1910 
Act." 

Today,  we  are  considering  the  development  of  a  building  which  appears 
to  violate  both  the  letter  and  the  spirit  of  that  1910  Act.  According  to  the 
June  4,  1993  Development  Data  Sheet  provided  by  the  architect,  the  GW-- 
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WETA  Communications  Center  has  a  proposed  building  height  of  116  feet 
and  7/16  inches.  Let  me  also  note  that  this  measurement  specifically  refers 
to  being,  "Measured  to  the  high  point  of  the  roof."  Other  architectural 
drawings  also  refer  to  this  height  and  demonstrate  that  the  roof  of  the 
building  was  properly  understood  to  be  at  this  height. 

At  some  point,  the  developers  of  this  project  determined  that  this  site 
is  limited  to  a  height  of  110  feet.  On  November  24,  1993,  the  Zoning 
Administrator  determined,  "that  the  building  in  the  area  of  'Studio  A'  is  in 
conflict  with  the  "height  of  building'  as  regulated  by  the  Act  of  1910." 

Apparently  without  changing  the  function  of  the  space  above  the  studio, 
a  new  roof  was  designated  at  just  below  110  feet.  In  March  1994,  after 
reviewing  the  revised  plans  however,  the  Executive  Director  of  the  National 
Capital  Planning  Commission  stated  flatly  that,  "The  applicant  is  claiming 
that  the  tloor  of  what  they  call  the  penthouse  is,  in  fact,  a  roof.  It  is  not  a 
roof. " 

He  concluded:  "In  fact,  what  we're  saying  is  this  building  exceeds  the 
Height  Act  as  it  is  presently  designed." 

This  conclusion  is  really  the  only  issue  before  the  Committee.    H.R. 
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4242  is  not  about  WETA  or  George  Washington  University  or  a  false  test  of 
allegiance  to  Home  Rule.  If  mistakes  were  made  in  the  review  process,  they 
should  be  corrected.  While  the  city  may  claim  that  the  review  process  is  not 
really  finished  until  the  last  permit  is  issued,  we  must  rely  on  the  information 
before  us.  Moreover,  such  a  claim  begs  for  more  federal  attention,  not  less. 
If  development  plans  submitted  to  the  National  Capital  Planning  Commission 
are  reduced  to  a  level  of  insignificance,  then  additional  checkpoints  may  need 
to  be  constructed  along  the  way. 

If  the  city  is  willing  to  allow  developers  to  add  another  story  to 
buildings  all  over  town  through  architectural  sleights  of  hand  and  legal 
interpretations  of  convenience,  then  Congress  needs  to  be  so  informed. 
Based  upon  our  action  as  recently  as  1991,  I  doubt  that  Congress  will  allow 
violations  of  the  spirit  or  the  letter  of  the  19.10  Act. 

Thank  you,  again  .Mr.  Chairman,  for  bringing  this  issue  to  the 
Committee's  attention. 
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The  Chairman.  Mrs.  Norton. 

OPENING  STATEMENT  OF  REPRESENTATIVE  ELEANOR 

HOLMES  NORTON 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

Because  no  Federal  interest  has  gone  unprotected,  H.R.  4242  is 
an  unprecedented  and  unwarranted  intrusion  into  both  the  civic 
autonomy  and  the  economic  Hfe  of  the  District.  At  a  time  when  the 
District's  economy  is  at  a  historic  low,  this  bill  seeks  retroactively 
to  kill  a  specific  project  that  would  bring  494  permanent  jobs,  35 
construction  jobs,  and  $10  million  in  revenue  annually  to  the  Dis- 
trict. This  economic  blow  to  the  District  when  it  is  already  down 
is  coupled  with  a  shock  to  home  rule  powers  that  have  worked  es- 
pecially well  in  allowing  the  District  to  exercise  normal  zoning  au- 
thority with  participation  and  checks  by  Federal  officials  and  the 
National  Capital  Planning  Commission. 

In  the  WETA  matter,  the  Federal  interest  in  maintaining  Wash- 
ington's scenic  vistas  has  been  fully  protected,  according  to  the  en- 
tities with  the  longest  and  most  credible  record  of  protecting 
against  height  encroachments,  including  the  NCPC. 

The  Chairman  of  the  District  of  Columbia  Committee  has  a  rep- 
resentative on  the  NCPC,  but  he  was  outvoted  by  the  majority, 
which  included  Senator  Jim  Sasser's  representative.  While  the 
WETA  project  is  especially  important  to  the  District  in  these  lean 
times  and  would  be  most  unfairly  treated  by  H.R.  4242,  this  project 
is  not  the  primary  reason  for  my  opposition  to  the  bill. 

I  oppose  H.R.  4242  because  it  is  not  in  the  public  interest,  nei- 
ther Federal  nor  District,  because  it  violates  home  rule,  because  it 
is  fundamentally  unfair,  and  of  course,  because  it  needlessly  drives 
jobs  and  revenue  out  of  the  District. 

First,  I  oppose  H.R.  4242  because  it  is  not  in  the  public  interest. 
It  is  not  in  the  Federal  interest  because  the  precedent  this  bill 
would  create  dictates  inflexibility  in  design  mandate  that  would 
force  mechanical  instruments  in  future  construction  to  be  located 
within  instead  of  outside  of  public  view. 

To  quote  J.  Carter  Brown,  the  Chair  of  the  Commission  on  Fine 
Arts  who  wrote  about  a  similar  bill,  H.R.  4121,  "No  Federal  agency 
cares  more  about  the  Washington  skyline  than  the  Commission  on 
Fine  Arts.  The  major  thrust  of  this  legislation  is  to  limit  penthouse 
construction  to  a  rigidly  prescribed  set  of  rules  that  give  no  leeway 
to  adjustment.  As  a  rule,  any  means  to  locate  a  penthouse  further 
away  from  major  public  thoroughfares  has  always  been  regarded  in 
the  public  interest  by  this  Commission.  Yet  penthouse  structures 
would  end  up  closer  to  these  public  frontages  in  order  to  accommo- 
date the  setback  requirements."  End  quote. 

Thus,  H.R.  4242  violates  decades  of  positive  experience  and  set- 
tled precedents  by  agencies  whose  guardianship  of  the  Federal  in- 
terest has  been  strict,  unequivocal,  and  unequaled. 

H.R.  4242  also  is  not  in  the  District's  interest  because  it  will 
scare  away  what  little  business  development  the  District,  with  its 
high  taxes,  high  price  structure  and  onerous  design  and  zoning  re- 
quirements, is  still  able  to  attract.  The  message  of  H.R.  4242  is 
that  even  after  spending  many  thousands  of  dollars  to  matriculate 
through  the  most  restrictive  design  and  zoning  process  in  the  coun- 
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try,  even  after  playing  by  all  the  rules,  even  after  making  all  the 
requested  changes,  and  even  after  achieving  all  the  necessary  ap- 
provals. Congress  may,  with  a  simple  bill,  nullify  decisions  duly 
and  fairly  reached  by  the  appropriate  authorities. 

Who  would  risk  building  in  a  city  when  the  matter  may  end  not 
in  the  administrative  process  or  the  courts  as  prescribed,  but  in  the 
political  process? 

Second,  I  oppose  H.R.  4242  because  it  violates  home  rule  in  a 
way  foreign  to  the  traditions  of  this  Committee  since  the  Home 
Rule  Act  went  into  effect  in  1974.  In  a  democracy,  before  invading 
the  local  prerogative  of  a  city  to  allow  construction  in  the  best  in- 
terest of  its  residents,  a  very  compelling  case  should  be  made. 

To  the  contrary,  the  District's  zoning  process  has  worked  in  com- 
ity with  Federal  requirements  here.  The  vote  of  the  NCPC  in  favor 
of  the  WETA  project  warned  firms  that  the  District  did  not  violate 
the  Federal  interest.  Under  these  circumstances,  it  becomes  impos- 
sible to  explain  why  the  Congress  would  want  to  violate  home  rule 
principles. 

Third,  I  oppose  H.R.  4242  because  it  is  fundamentally  unfair.  It 
is  a  punitive  and  retroactive  bill. 

In  our  law,  retroactivity  is  generally  considered  fundamentally 
unfair  and  both  the  courts  and  the  Congress  justify  its  use  only 
under  the  most  exceptional  circumstances.  Americans  have  always 
believed  that  it  is  unfair  to  change  the  rules  to  achieve  either  vic- 
tory or  defeat.  If  the  rules  must  be  changed,  they  should  apply  in 
the  future,  not  be  used  to  accomplish  what  could  not  be  done  under 
the  rules  that  were  in  place. 

In  a  market  economy,  the  last  sector  that  can  tolerate  increasing 
uncertainty  about  the  rules  of  the  game  is  design  and  construction, 
considering  the  risk  and  uncertainty  that  is  inherent  in  that  work. 
Even  now,  the  WETA  project's  compliance  with  the  Height  Act  and 
the  additional  information  concerning  the  contents  of  the  pent- 
house must  be  reviewed  again  before  the  building  permit  is  issued. 

In  addition,  review  by  the  Court  of  Appeals  of  the  height  issues 
of  concern  here  is  still  possible.  If  for  no  other  reason,  Congress 
should  not  now  be  intervening  when  there  are  additional  processes 
still  to  go  where  the  height  issues  of  concern  could  be  resolved. 

Finally,  I  oppose  H.R.  4242  because  it  is  aimed  at  a  specific 
project  that  would  bring  great  benefits  to  the  District  of  Columbia. 
I  cannot  remember  when  a  major  project  has  moved  from  the  sub- 
urbs to  the  District,  and  if  this  bill  passes,  it  may  be  the  last  time 
any  sizable  project  tries  to  relocate  here. 

Thus,  quite  apart  from  the  considerable  merits  of  the  WETA 
project,  no  one  who  represents  this  city  as  I  do  could  possibly  sup- 
port H.R.  4242.  I  hope  that  upon  reflection,  my  colleagues  who  sup- 
port home  rule  and  the  efforts  to  revive  the  District's  economy  will 
also  find  that  they  cannot  support  H.R.  4242.  The  bill  kills  much 
more  than  a  project  that  has  persevered  and  survived  a  tormenting 
bureaucratic  process.  The  bill  is  a  red  flag  etched  with  the  words, 
"stay  out  of  the  District — ^build  elsewhere." 

H.R.  4242  exercises  no  presumption  whatsoever  in  favor  of  the 
District  or  the  integrity  of  either  the  District  and  Federal  processes 
or  the  participants  who  have  worked  in  good  faith.  No  attempt  has 
been  made  to  balance  the  important  interests  and  the  rights  of  all 


20 

involved.  Rational  men  and  women  of  good-will  should  be  able  to 
find  a  better  way  than  drawing  a  line  in  the  sand  with  a  killer  bill. 

The  District  Committee  in  the  home  rule  has  always  found  a  way 
to  exercise  its  jurisdiction  responsibly  without  punishing  the  Dis- 
trict. I  cannot  believe  that  this  Committee  will  give  up  on  this  im- 
portant tradition. 

Thank  you,  Mr.  Chairman. 

[Representative  Norton's  prepared  opening  statement  follows:] 


21 


ELEANOR  HOLMES  NORTON 
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April  26,  1994 

Particularly  because  no  federal  interest  has  gone  unprotected,  H.R.  4242  is  an 
unprecedented  and  unwarranted  intrusion  into  both  the  civic  autonomy  and  economic 
life  of  the  District.    At  a  time  when  the  District's  economy  is  at  an  historic  low,  this  bill 
seeks  retroactively  to  kill  a  specific  project  that  would  bring  494  permanent  jobs,  35 
construction  jobs,  and  $10  million  in  revenue  annually  to  the  District.    This  economic 
blow  to  the  District,  when  it  is  already  down,  is  coupled  with  a  shock  to  home  rule 
powers  that  have  Worked  especially  well  in  allowing  the  District  to  exercise  normal 
zoning  authority  with  participation  and  checks  by  the  federal  officials  and  the  National 
Capitol  Planning  Commission. 

In  the  WETA  matter,  the  federal  interest  in  maintaining  Washington's  scenic  vistas 
has  been  fully  protected,  according  to  the  entities  with  the  longest  and  most  credible 
record  of  protecting  against  height  encroachments,  including  the  National  Capital 
Planning  Commission.    The  chairman  of  the  District  of  Columbia  Committee  has  a 
representative  on  the  NCPC,  but  he  was  outvoted  by  the  majority,  which  included 
Senator  Jim  Sasser's  representative. 

While  the  WETA  project  is  especially  important  to  the  District  In  these  lean  times, 
and  would  be  most  unfairly  treated  by  H.R.  4242,  this  project  is  not  the  primary  reason 
for  my  opposition  to  the  bill.    I  oppose  H.R.  4242  because  it  is  not  in  the  public  interest, 
neither  federal  nor  District,  because  it  violates  home  rule,  it  is  fundamentally  unfair,  and, 
of  course,  because  it  needlessly  drives  jobs  and  revenue  out  of  the  District. 


First,  I  oppose  H.R.  4242  because  it  is  not  in  the  public  interest.    It  is  not  in  the 
federal  interest  because  the  precedent  this  bill  would  create  dictates  inflexibility  in 
design  mandate  that  would  force  mechanical  instruments  in  future  construction  to  be 
located  within  instead  of  out  of  public  view.    To  quote  J.  Carter  Brown,  the  chair  of  the 
Commission  on  Fine  Arts,  who  wrote  about  a  similar  bill,  H.R.  4121:    "No  federal 
agency  .  .  .  cares  more  about  the  Washington  skyline  than  the  Commission  on  Fine  Arts. 
The  major  thrust  of  this  legislation  is  to  limit" penthouse  construction  to  a  rigidly 
prescribed  set  of  rules  that  give  no  leeway  for  adjustment.    As  a  rule,  any  means  to 
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locate  a  penthouse  further  away  from  major  public  thoroughfares  has  generally  been 
regarded  in  the  public  interest  by  this  commission.    Yet  .  .  .  penthouse  structures  would 
end  up  closer  to  these  public  frontages  in  order  to  accommodate  the  setback 
requirements."    Thus,  H.R.  4242  violates  decades  of  positive  experience  and  settled 
precedents  by  agencies  whose  guardianship  of  the  federal  interest  has  been  strict, 
unequivocal  and  unequaled. 

H.R.  4242  also  is  not  in  the  District's  interest  because  it  will  scare  away  what 
little  business  development  the  District,  with  its  high  taxes,  high  price  structure,  and 
onerous  design  and  zoning  requirements  is  still  able  to  attract.   The  message  of  H.R. 
4242  is  that  even  after  spending  many  thousands  of  dollars  to  matriculate  through  the 
most  restrictive  design  and  zoning  process  is  the  country,  even  after  playing  by  all  the 
rules,  even  after  making  all  the  requested  changes,  and  even  after  achieving  all  the 
necessary  approvals.  Congress  may  with  a  simple  bill  nullify  decisions  duly  and  fairly 
reached  by  the  appropriate  authorities.    Who  would  risk  building  in  a  city  when  the 
matter  may  end  not  in  the  administrative  process  or  the  courts  as  prescribed,  but  in  the 
political  process? 

Second,  I  oppose  H.R.  4242  because  it  violates  Home  Rule  in  a  way  foreign  to 
the  traditions  of  this  Committee,  since  the  Home  Rule  Act  went  into  effect  in  1974.  In  a 
democracy,  before  invading  the  local  prerogative  of  a  city  to  allow  construction  in  the 
best  interest  of  its  residents,  a  very  compelling  case  should  be  made.  To  the  contrary, 
the  District's  zoning  processes  here  have  worked  in  comity  with  federal  requirements. 
The  vote  of  the  NCPC,  in  favor  of  the  WETA  project  confirms  that  the  District  did  not 
violate  the  federal  interest.  Under  these  circumstances,  it  trecomes  impossible  to  explain 
why  the  Congress  would  want  to  violate  home  rule  principles. 

Third,  I  oppose  H.R.  4242  because  it  is  fundamentally  unfair.    It  is  a  punitive  and 
retroactive  bill.    In  our  law,  retroactivity  is  generally  considered  fundamentally  unfair, 
and  both  the  courts  and  Congress  justify  its  use  only  under  special  circumstances. 
Americans  have  always  believed  that  It  is  unfair  to  change  the  rules  to  achieve  either 
victory  or  defeat.    If  the  rules  must  be  changed,  they  should  apply  in  the  future,  not  be 
used  to  accomplish  what  could  not  be  done  under  the  rules  that  were  in  place.    In  a 
market  economy,  the  last  sector  that  can  tolerate  increasing  uncertainty  about  the  rules  of 
the  game  is  design  and  construction,  considering  the  risk  and  uncertainty  that  is  inherent 
in  the  world.    Even  now  the  WETA  project's  compliance  with  the  Height  Act  and  the 
additional  information  concerning  the  contents  of  the  penthouse  must  be  reviewed  again 
before  a  building  permit  is  issued.    In  addition,  review  by  the  Court  of  Appeals  of  the 
height  issues  is  possible.    If  for  no  other  reason.  Congress  should  not  now  be  intervening 
when  there  are  additional  processes  still  to  go  where  the  height  issues  of  concern  could 
be  resolved. 

Finally,  I  oppose  H.R.  4242  because  it  is  aimed  at  a  specific  project  that  will  bring 
great  benefits  to  the  District.    I  cannot  remember  when  a  major  project  has  moved  from 
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the  suburbs  to  the  District,  and  if  this  bill  passes,  it  may  be  the  last  time  any  sizeable 
project  tries  to  relocate  here.    Thus,  quite  apart  from  the  considerable  merits  of  the 
WETA  project,  no  one  who  represents  this  city,  as  I  do,  could  possibly  support  H.R. 
4242.    I  hope  that  upon  reflection  that  my  colleagues  who  support  Home  Rule  and 
efforts  to  revive  the  District's  economy  will  also  find  that  they  cannot  support  H.R.  4242. 
The  bill  kills  much  more  than  a  projea  that  has  persevered  and  survived  a  tormenting 
bureaucratic  process.    The  bill  is  a  red  flag  etched  with  the  words  "stay  out  of  the 
District  -  build  elsewhere." 

H.R.  4242  exercises  no  presumption  in  favor  of  the  District  or  the  integrity  of 
either  the  District  and  federal  processes  or  the  participants  who  have  worked  in  good 
faith.    No  attempt  has  been  made  to  balance  the  important  interests  and  the  rights  of  all 
involved.    Rational  men  and  women  of  goodwill  should  be  able  to  find  a  better  way 
than  drawing  a  line  in  the  sand  with  a  killer  bill. 

The  District  Committee  in  the  Home  Rule  era  always  found  a  way  to  exercise  its 
jurisdiction  responsibly  without  punishing  the  District.    I  cannot  believe  that  this 
Committee  will  give  up  on  this  important  tradition. 
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The  Chairman.  I  thank  the  gentlewoman  for  her  comments. 

The  Chair  would  suggest  to  our  witnesses  that  they  submit  their 
written  testimony  which  will,  without  objection,  appear  in  the 
record  in  its  entirety.  To  allow  appropriate  time  for  the  Committee 
to  inquire  of  the  witnesses,  I  am  going  to  ask  the  witnesses  to  at- 
tempt to  hold  their  oral  testimony  to  five  minutes  and  expand  on 
their  written  testimony  in  any  way  that  they  would  like.  I  will  ask 
the  Members  to  constrain  their  questioning  sessions  to  five  min- 
utes. We  can  go  around  more  than  once  and  this  will  give  every- 
body a  chance  to  be  heard  and  to  inquire. 

Our  first  witness  is  Mr.  Reginald  Griffith,  who  for  purposes  of 
identification  is  the  Executive  Director  of  the  National  Capital 
Planning  Commission.  He  is  not  appearing  on  behalf  of  the  NCPC, 
nor  is  he  testifying  on  pending  legislation.  He  is  responding  to  a 
Committee  request  to  receive  the  benefit  of  his  expertise  on  tne  is- 
sues under  review. 

Welcome  to  the  Committee,  Mr.  Griffith,  and  proceed  in  any 
manner  that  you  are  comfortable 

PANEL  ONE,  CONSISTING  OF  REGINALD  GRIFFITH,  EXECU- 
TIVE DIRECTOR,  NATIONAL  CAPITAL  PLANNING  COMMIS- 
SION 

STATEMENT  OF  REGINALD  GRIFFITH 

Mr.  Griffith.  Thank  you,  Mr.  Chairman.  I  understand  that  I  am 
here  to  answer  some  specific  questions,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Could  you  outline  for  us  what  details 
about  the  project  design  you  received  fi*om  the  Zoning  Commission 
and  what  details  you  received  from  the  applicant? 

Mr.  Griffith.  Yes,  Mr.  Chairman. 

The  formal  referral  from  the  Zoning  Commission  was  received  by 
the  Planning  Commission  on  February  9th,  1994.  As  is  common 
practice,  the  referral  included  the  proposed  guidelines,  conditions, 
and  standards  to  be  attached  to  the  approval  of  the  application. 

In  addition,  the  Office  of  Zoning  attached  copies  of  the  Office  of 
Planning  reports  on  the  case.  Since  the  Zoning  Commission  at  its 
public  hearing  requested  modification  to  the  original  plans,  the 
modified  plans  were  submitted  by  the  Zoning  Office  to  NCPC  on 
February  15,  1994. 

The  Commission's  file  on  this  case  contains  an  exchange  of 
memoranda  between  the  Acting  Executive  Director  of  the  Office  of 
Zoning,  Madeliene  Robinson,  and  the  Zoning  Administrator,  Mr. 
Joseph  Bottner,  Jr.  Ms.  Robinson  requested  Mr.  Bottner's  opinion 
on  the  legality  of  the  area  above  Studio  A  that  would  house  media- 
related  equipment  and  be  at  a  height  of  116  feet. 

Mr.  Bottner's  memo  expressed  his  view  that  the  building  in  the 
area  of  Studio  A  was  in  conflict  with  the  height  of  buildings  as  reg- 
ulated by  the  Act  of  1910.  For  that  reason,  the  Zoning  Commission 
required  the  applicant  to  revise  the  drawings.  Revisions  to  the 
drawings  reportedly  brought  the  roof  of  the  entire  studio  within  the 
110-foot  maximum,  over  which  the  studio's  mechanical  equipment 
was  to  be  housed  for  an  additional  seven  feet  of  height. 

Mr.  Bottner  wrote  to  the  attorney  for  the  applicant,  Mr.  Whayne 
Quin,  stating  that  the  roof  area  of  the  studio  does  conform  with  the 
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Height  Act  of  1910.  NCPC  staff  met  with  representatives  of  the  ap- 
plicant on  February  25,  1994  to  obtain  additional  information  on 
the  proposed  design,  and  advised  the  attorney  for  the  applicant 
that  in  the  staffs  opinion,  the  height  of  the  building  exceeded  the 
requirements  of  the  Height  Act  of  1910. 

The  modified  plans  and  all  documents  referred  by  the  Zoning  Of- 
fice were  studied  by  the  NCPC  staff  and  the  Executive  Director 
Recommendation,  what  we  call  a  EDR,  was  presented  to  the  Na- 
tional Capital  Planning  Commission  on  March  3,  1994.  The  docu- 
ments before  the  Commission  for  comment  and  review  included  the 
revised  plans  addressed  by  the  EDR.  The  Commission  had  the  full 
staff  report  presented  at  its  March  3,  1994  public  meeting.  The  ap- 
plicant addressed  the  Commission  on  all  aspects  of  the  planned 
unit  development  and  numerous  citizens  presented  comments  to 
the  Commission  on  March  3.  Copies  of  those  comments  or  the  tran- 
script are  available  if  the  Committee  so  desires  to  have  them. 

After  hearing  the  staffs  recommendation,  the  applicant,  and  the 
various  citizens,  the  Commission  deliberated  on  all  of  the  informa- 
tion before  it  voted  seven  to  five  to  report  to  the  D.C.  Zoning  Com- 
mission that  the  proposed  PUD  and  related  amendment  to  the  zon- 
ing maps  of  the  District  of  Columbia  would  not  adversely  affect  the 
Federal  establishment  or  other  Federal  interest  and  would  not  be 
inconsistent  with  the  comprehensive  plan  for  the  National  Capital. 
The  report  was  transmitted  to  the  Zoning  Commission  on  March  8, 
1994. 

I  should  add  that  after  the  Commission's  action  on  March  3,  sev- 
eral letters  from  citizens  were  received  that  asked  the  Commission 
to  reconsider  its  action  in  this  case.  Since  no  Commission  member 
on  the  prevailing  side  requested  reconsideration,  under  parliamen- 
tary rules,  no  such  reconsideration  occurred.  On  March  23,  of 
course,  Mr.  Chairman,  you  introduced  H.R.  4121  to  conform  height 
of  buildings  and  structures  in  the  District  of  Columbia  related  to 
this  issue. 

Then  the  Zoning  Commission,  upon  receiving  the  NCPC  report, 
approved  the  PUD  on  April  11,  1994. 

The  Chairman.  Thank  you.  I  just  want  to  repeat  that  what  I 
have  here  is  the  NCPC  file  of  2/24— or  it  is  dated  2/24 — and  the 
final  paragraph  indicates  that  the  staff  finds  that  guideline  number 
one  as  it  relates  to  the  penthouse  setbacks  is  not  in  keeping  with 
the  Commission's  interpretation,  the  intent  of  the  1910  Act  requir- 
ing roof  structures,  which  include  penthouses,  to  be  set  back  from 
exterior  walls,  and  for  this  reason  the  proposed  map  amendment 
and  related  planned  unit  development  could  adversely  affect  the 
Federal  establishment  or  other  Federal  interests  in  the  National 
Capital  and  would  be  inconsistent  with  the  comprehensive  plan  for 
the  National  Capital. 

Is  that  in  effect,  is  that  your  interpretation  or  does  that  summa- 
rize your  recommendation  to  the  NCPC? 

Mr.  Griffith.  Yes,  Mr.  Chairman,  it  does. 

The  Chairman.  Thank  you.  Mr.  Bliley. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

Mr.  Griffith,  in  sum,  you  had  all  of  the  information  available  to 
the  citv,  including  the  revised  drawing,  and  concluded  that  the  pro- 
posed building  exceeded  the  height  limitation;  is  that  correct? 
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Mr.  Griffith.  I  had  most  of  the  information  available  to  the  city, 
but  enough  to  conclude  that  the  revised  drawings  did  exceed  the 
Height  Act  of  1910. 

Mr.  Bliley.  Thank  you,  Mr.  Griffith.  No  further  questions,  Mr. 
Chairman. 

The  Chairman.  Mrs.  Norton. 

Ms.  Norton.  Mr.  Griffith,  I  just  want  to  make  sure  about  the 
rules  concerning  your  appearance  here  today.  Has  your  appearance 
here  today  been  sanctioned  by  the  Commission? 

Mr.  Griffith.  A  quorum  of  the  Commission  was  present  this 
morning  for  another  meeting.  I  informed  them  that  I  had  been  re- 
quested to  appear  here  and  they  did  not  object,  so  I  am  here.  I  am 
here  as  the  Executive  Director  of  NCPC. 

Ms.  Norton.  You  are  not  here  in  your  capacity  as  a  private 
party?  As  Executive  Director. 

Mr.  Griffith.  I  am  here  as  the  Executive  Director  of  NCPC. 

Ms.  Norton.  As  the  Executive  Director  of  NCPC,  your  view  in 
this  matter  was  rejected  by  the  majority  of  the  NCPC;  is  that  not 
correct? 

Mr.  Griffith.  Yes,  ma'am. 

Ms.  Norton.  Have  you  ever  appeared  anywhere  to  state  your 
views  contrary  to  those  of  the  Commission  to  whom  you  are  respon- 
sible? 

Mr.  Griffith.  I  appear  to  anyone  to  state  the  position  of  the 
Commission.  That  is  my  job,  unless  I  am  asked  for  background  in- 
formation. 

Ms.  Norton.  I  am  talking  about  your  views,  not  the  views  of  the 
Commission. 

Mr.  Griffith.  My  views  are  in  the  staff  recommendation. 

Ms.  Norton.  What  were  the  views  of  the  Commission,  Mr.  Grif- 
fith? 

Mr.  Griffith.  The  Commission  did  not  agree  with  the  staff  rec- 
ommendation. 

Ms.  Norton.  What  were  the  views  of  the  Commission,  Mr.  Grif- 
fith? 

Mr.  Griffith.  The  Commission  voted  five  to  seven  to  recommend 
to  the  Zoning  Commission  that  there  was  no  adverse  impact  on  the 
Federal  interest. 

Ms.  Norton.  Thank  you.  Can  you  tell  me  where  the  Height  Act 
provides  that  any  space  that  is  above  a  studio  that  is  used  pri- 
marily to  house  servicing  equipment  for  the  studio  is  not  a  pent- 
house? You  cite  to  me  the  authority  for  that? 

Mr.  Griffith.  The  Height  Act  itself  does  not  deal  with  spaces 
above  studios. 

Ms.  Norton.  As  a  matter  of  Federal  law  in  its  history  since 
1910,  has  the  Height  Act  ever  been  applied  to  mean  a  restriction 
of  servicing  equipment? 

Mr.  Griffith.  I  am  not  sure  I  understand  the  question. 

Ms.  Norton.  Has  the  Height  Act  ever  been  applied  to  mean  a 
restriction  of  servicing  equipment  as  a  matter  of  Federal  law? 

Mr.  Griffith.  The  Height  Act  is  applied  to  mean  the  restriction 
of  the  heights  of  buildings. 
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Ms.  Norton.  Thank  you.  Why  should  the  nature  of  the  servicing 
equipment  located  in  a  penthouse  make  a  difference  as  a  matter  of 
Federal  law? 

Mr.  Griffith.  Federal  law  relates  to  the  height  of  a  building  and 
the  use  of  some  uninhabited  space  that  is  permitted  to  go  above  the 
normal  height  of  buildings.  When  such  space  is  used,  there  are  reg- 
ulations as  to  how  that  space  should  be  constructed  or  configured. 
It  calls  for  a  one-to-one  setback  for  penthouses  from  exterior  walls. 

Ms.  Norton.  Let  me  repeat  my  question  so  that  I  can  get  a  re- 
sponse to  it.  My  question  was,  why  should  the  nature  of  the  servic- 
ing equipment  located  in  a  penthouse  make  any  difference  as  a 
matter  of  Federal  law? 

Mr.  Griffith.  The  Federal  law  speaks  to  penthouses.  It  does  not 
speak  to  the  nature  of  equipment. 

Ms.  Norton.  Thank  you. 

Mr.  Griffith.  I  would  assume  that  that  is  the  case  because  in 
1910,  there  was  no  way  to  anticipate  what  mechanical  equipment 
could  be  or  servicing  equipment  could  be  in  the  future. 

Ms.  Norton.  Precisely.  It  would  have  been  very  hard  to  know  in 
1910  or  to  anticipate  the  technology  that  has  produced  different 
kinds  of  servicing  equipment,  or  to  have  assumed  that  there  would 
ever  be  a  WETA  building,  nor  can  we  assume  that  the  founders  of 
the  Act  would  have  wanted  to  keep  a  building  that  had  a  different 
technology  in  a  different  time  from  rising. 

Isn't  it  clear  from  the  legislative  history  of  the  Height  Act  that 
the  list  of  rooftop  structures  in  section  5-405(h)  is  meant  to  be 
broad  and  inclusive? 

Mr.  Griffith.  Your 

Ms.  Norton.  Are  we  dealing  with  a  strict,  narrowly  drawn  law? 
Is  that  how  you  have  interpreted  it?  Is  that  how  you  have  rec- 
ommended that  it  be  interpreted  in  your  years  at  the  Commission? 

Mr.  Griffith.  No,  ma'am.  I  believe  that  the  Federal  law  is  quite 
clear,  I  believe  that  the  zoning  regulations  of  the  District  of  Colum- 
bia parallel  that  Federal  law  and  that  they 

Ms.  Norton.  Are  even  stricter  than  that  Federal  law. 

Mr.  Griffith.  In  some  instances,  they  are,  but  they  have  the 
ability  to  be  waived,  unlike  the  Federal  law.  The  Federal  law  can- 
not be  waived.  The  zoning  regulations 

Ms.  Norton.  No.  The  Federal  law  is  simply  broad  enough  to 
allow  waiver  of  the  zoning  restrictions,  or  else  no  waiver  would  be 
possible  if  the  Federal  law  weren't  sufficiently  broad. 

Mr.  Griffith.  Yes.  And  the  zoning  regulations  of  the  District  can 
be  waived.  This  has  been  done  in  the  past  and  the  Planning  Com- 
mission has  no  problems  with  that  and  the  staff  certainly  had  no 
problems  with  that.  It  is  only  when  the  waiving  of  the  zoning  regu- 
lations is  in  conflict  with  the  Federal  law  that  there  may  be  an 
issue. 

Ms.  Norton.  Because  the  1910  Act  was  plainly  concerned  with 
views  from  streets,  is  it  not  reasonable  to  infer  that  the  exterior 
wall  has  always  meant  a  street-fronting  wall  as  opposed  to  a  wall 
facing  into  an  interior  lot? 

What  is  to  be  gained  by  forcing  penthouses  to  become  more  visi- 
ble by  mandating  rigidly  their  placement? 
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Is  this  the  way  you  have  interpreted  the  Act  when  you  use  it  at 
the  Commission? 

Mr.  Griffith.  No,  I  have  not  interpreted  the  Act  in  the  manner 
that  would  force  penthouses  to  become  more  visible. 

Ms.  Norton.  In  fact,  you  have  interpreted  the  Act  to  allow  pent- 
houses to  be  placed  in  various  ways  to  make  them  less  visible;  is 
that  not  correct? 

Mr.  Griffith.  Within  the  guidelines  of  the  Federal  law,  yes. 

Ms.  Norton.  So  the  operative  concept  is  to  keep  these  servicing 
penthouses  from  ruining  the  design  of  a  building  by  becoming  more 
visible. 

Mr.  Griffith.  I  don't  think  I  understood  that. 

Ms.  Norton.  The  purpose  behind  the  law  and  the  way  it  has  al- 
ways been  interpreted  is  to  place  penthouses  to  be  clear  so  that  you 
can't  see  them  as  you  come  into  a  building?  Isn't  that  the  point 
here  in  common,  ordinary  plain  folks'  language? 

Mr.  Griffith.  Yes,  to  make  them  less  obtrusive. 

Ms.  Norton.  Of  course,  if  they  had  to  rigidly  be  placed  in  the 
same  spot  all  the  time,  there  would  be  instances  where  inevitably 
they  would  be  seen  from  the  fronting  street;  is  that  not  clear? 

Mr.  Griffith.  Yes. 

Ms.  Norton.  Do  you  agree  that  there  is  a  difference  between  the 
1910  Act,  the  Federal  law,  and  local  zoning  restrictions?  Are  you 
arguing  that  they  are  identical  as  to  setback  requirements? 

If  they  were  identical,  why  would  DCMR  add  all  exterior  walls? 

Mr.  Griffith.  Again,  the  basic  District  regulations  parallel  the 
Federal  law,  and  as  you  say,  there  are  instances  where  they  are 
even  more  restrictive  in  a  few  places.  But  that  is  not  the  issue,  as 
I  understood  from  the  opening  remarks,  before  this  Committee.  The 
issue  has  to  do  with  the  1910  Act,  as  I  understood  it. 

Ms.  Norton.  Would  you  like  the  1910  Act  to  be  interpreted  from 
henceforth  so  as  to  rigidly  place  penthouses  in  one  and  only  one 
spot  on  a  building? 

Is  that  your  desire? 

Mr.  Griffith.  That  is  not  my  desire. 

Ms.  Norton.  What  is  your  desire? 

Mr.  Griffith.  My  desire  is  to  have  the  1910  Act  be  interpreted 
and  applied  in  a  way  that  maintains  the  historical,  horizontal 
beauty  of  this  city  and  will  enhance  individual  buildings  and 
streetscapes. 

Ms.  Norton.  I  understand  the  Chairman  wants  me  to  limit  my 
questions  and  so  I  will  only  ask  you  one  more.  Are  there  not  dozens 
and  dozens  of  buildings  that  do  not  have  a  one-for-one  penthouse 
setback  on  all  sides  of  the  District?  And  are  you  telling  me  that 
that  has  been  a  misguided  practice  for  85  years/ 

Mr.  Griffith.  To  my  knowledge,  none  of  those  buildings  have 
ever  been  before  the  National  Capital  Planning  Commission. 

Ms.  Norton.  And  the  National  Capital  Planning  Commission, 
seeing  this  happen,  has  never  moved  forward  to  stop  this  85-year 
practice? 

Mr.  Griffith.  If  the  National  Capital  Planning  Commission  saw 
it,  I  believe  that  it  would  have  moved 

Ms.  Norton.  But  you  are  the  Executive  Director  and  vou  haven't 
seen  anything  until  today  or  until  this  building  came  before  you? 
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Mr.  Griffith.  That  is  correct. 

Ms.  Norton.  Don't  you  think  it  was  your  obHgation  to  bring  it 
before  the  Commission  if  you  found  that  there  was  a  pattern  of  vio- 
lation here? 

Mr.  Griffith.  Well,  I  certainly  would,  but  I  haven't  found  that 
there  was  a  pattern  of  violation. 

Ms.  Norton.  You  just  implied  the  opposite. 

Mr.  Griffith.  No.  I  said  very  specifically,  that  none  of  these 
other  buildings  that  have  been  referred  to  that  do  not  have  a  one- 
to-one  setback  have  ever  come  before  the  National  Capital  Plan- 
ning Commission. 

Ms.  Norton.  But  you  have  been  unaware  of  these  buildings? 

Mr.  Griffith.  Yes. 

Ms.  Norton.  You  do  not  take  note  of  construction  and  design  in 
the  District  except  insofar  as  it  comes  before  the  NCPC? 

Mr.  Griffith.  Oh,  no,  that  is  not  true.  I  take  note  of  it,  but  not 
in  the  detail  that  would  necessarily  illuminate  the  lack  of  adher- 
ence to  the  one-to-one  setback. 

Ms.  Norton.  Mr.  Chairman,  I  ask  permission  to  put  into  the 
record  a  list  of  buildings  which,  in  fact,  do  not  have  the  one-to-one 
setback  in  the  District  of  Columbia,  a  partial  list  of  such  buildings. 

The  Chairman.  Without  objection,  those  buildings  will  be  listed 
and  we  can  ask  the  Justice  Department  to  declare  them  public 
nuisances  and  fine  the  owners. 

[The  information  is  included  in  the  Appendix  as  Exhibit  No. 
21?.] 

Ms.  Norton.  So  ordered. 

The  Chairman.  The  Chair  would  like  to  recognize  the  counsel  for 
some  further  questions.  The  gentlelady  can  continue  to  inquire  if 
she  would  like  after.  We  will  try  and  go  in  five  minute  sessions 
here.  If  the  gentlemen  running  the  clock  will  time  us,  too;  go 
ahead. 

Mr.  Johnson.  Good  afternoon,  Mr.  Griffith.  Thank  you  for  being 
here.  I  have  a  couple  questions  I  would  like  to  ask  you. 

Are  you  aware  of  any  authority — any  court  case,  any  statute — 
that  would  grant  local  zoning  authorities  the  power  to  modify  or 
change  the  plain  meaning  of  the  Federal  1910  Height  Act  with  ref- 
erence to  exterior  walls? 

Mr.  Griffith.  I  am  not. 

Mr.  Johnson.  Are  you  aware  of  any  authority  whatsoever  that 
would  allow  those  local  authorities  to  waive  the  strict  meaning  of 
the  Height  Act?  Can  they  waive  the  Height  Act? 

Mr.  Griffith.  No,  not  to  my  knowledge. 

Mr.  Johnson.  What  do  you  think  it  would  take  to  bring  this 
building  into  compliance  with  regard  to  the  setback  requirements? 

Mr.  Griffith.  What  they  are  calling  the  penthouse,  but  may  be 
something  else,  on  the  east  wall,  and,  I  believe,  on  the  north  wall, 
would  have  to  be  set  back  approximately  nine  feet.  That  is  one  pos- 
sibility. 

Another  possibility  would  be  to  take  out  the  equivalent  of  about 
seven  feet  of  height  in  the  structure  between  the  fioor  and  the  ceil- 
ing of  each  of  the  floors  so  in  a  sense  you  squeeze  the  building 
down  a  little.  Another  possibility  would  oe  to  just  lower  the  total 
building  by  moving  the  ground  floor  down  about  six  foot,  four 
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inches,  and  that  would  bring  the  building  to  110  feet,  within  the 
height  limitations,  without  there  being  any  need  for  anything  else. 

Mr.  Johnson.  Are  your  views  as  just  stated  supported  by  the  ar- 
chitects on  your  staff? 

Mr.  Griffith.  Yes,  they  are. 

Mr.  Johnson.  You  had  somewhat  skeptically  said  something 
about  this  being  a  penthouse.  Would  you  care  to  elaborate  on  why 
you  think  that  perhaps  this  isn't  a  "penthouse?" 

Mr.  Griffith.  Normally  a  penthouse  has  services  in  it  that  relate 
to  the  total  building.  As  I  understand  it,  all  or  at  least  most  of  the 
services  that  are  included  above  Studio  A  relate  to  Studio  A.  There 
are  other  studios  in  this  building.  The  services  that  relate  to  those 
other  studios  are  above  those  studios  and  are  therefore  within  the 
total  height  of  the  building.  Logic  would  suggest  that  this  should 
be  the  case  with  Studio  A  on  the  top  floor.  Therefore,  I  believe  that 
this  is  more  of  a  mechanical  attic  than  it  is  a  penthouse. 

A  mechanical  attic,  or  any  attic,  is  a  space  between  the  ceiling 
and  the  roof,  and  that  is  basically  it. 

Mr.  Johnson.  Would  the  1910  Height  Act  apply  to  a  mechanical 
attic? 

Mr.  Griffith.  An  attic  would  have  to  be  included  within  the 
total  height  allowable  for  the  building. 

Mr.  Johnson.  In  this  case,  110  feet? 

Mr.  Griffith.  Yes. 

Mr.  Johnson.  Just  one  final  question.  Do  you  think  that  the  con- 
tent of  the  penthouse  is  the  critical  factor  in  determining  whether 
or  not  that  so-called  penthouse  meets  the  1910  Height  Act? 

Mr.  Griffith.  I  think  there  are  two  factors  in  this  particular  in- 
stance. The  content  clearly  makes  it  applicable  to  the  studio  which 
is  part  of  the  building,  lliat  is  one  issue.  The  other  issue  has  to 
do  with  the  fact  that  if  it  were  a  penthouse,  then  it  should  be  set 
back  on  a  one-to-one  ratio,  which  it  is  not. 

Mr.  Johnson.  Okay.  Thank  you,  Mr.  Griffith. 

The  Chairman.  If  there  are  no  further  questions,  I  would  like  to 
thank  you,  Mr. 

Ms.  Norton.  Mr.  Chairman,  may  I  ask  a  few  more  questions? 

The  Chairman.  Certainly.  Mrs.  Norton. 

Ms.  Norton.  I  would  like  some  clarification  based  on  the  ques- 
tions that  were  just  asked  because  I  think  those  were  important 
questions. 

You  indicate  that  the  services  in  the  penthouse  relate  only  to 
Studio  A. 

Mr.  Griffith.  I  believe  I  said,  to  my  knowledge,  most  or  some 
of  them  relate  to  Studio  A. 

Ms.  Norton.  Is  the  Studio  A  a  part  of  the  building? 

Mr.  Griffith.  Yes,  it  is. 

Ms.  Norton.  Is  there  any  authority  that  it  must  relate  to  each 
and  every  comer  and  part  of  the  building? 

Mr.  Griffith.  Not  to  my  knowledge. 

Ms.  Norton.  Indeed,  if  there  was  an  elevator  in  this  building 
and  the  elevator  did  not  cover,  let  us  say,  three  floors  that  go  down 
to  a  garage,  but  covered  floors  one  to  eight,  that  elevator  would 
still  be  said  to  be  servicing  that  building,  even  though  part  of  that 
building  was  not  serviced  by  that  elevator,  is  that  not  correct? 
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Mr.  Griffith.  That  is  true. 

Ms.  Norton.  Is  it  not  also  the  case  that  the  content  of  the  pent- 
house under  the  1910  Act  will  be  subject  to  review  at  the  time  of 
the  building  permit  process? 

Mr.  Griffith.  To  my  knowledge,  that  is  true,  but  that  question 
would  best  be  asked  of  the  District  of  Columbia. 

Ms.  Norton.  And  one  of  the  reasons  it  would  best  be  asked  of 
the  District  of  Columbia  is  that,  for  that  process,  normally  the 
Commission  does  not  look  to  the  content  of  the  penthouse,  but 
looks  to  the  height.  Is  that  not  true? 

Mr.  Griffith.  Yes.  The  Commission  looks  to  the  height  of  the 
building. 

Ms.  Norton.  So  when  we  get  into  the  content,  Mr.  Griffith,  it 
may  well  be  that  you  are  out  of  your  element.  In  any  case,  at  the 
time  of  the  building  permit  process,  this  matter  can  be  turned  back 
if  the  contents  of  the  penthouse  are  found  to  be  at  variance  with 
the  1910  Height  Act,  is  that  not  the  case? 

Mr.  Griffith.  That  is  true,  but  that  doesn't  answer  the  full 
issue. 

Ms.  Norton.  Thank  you.  Is  it  not  clear  that  the  Zoning  Commis- 
sion has  the  full  authority  to  waive  a  local  requirement  such  as  an 
all-around  setback,  but  not  the  1910  Act,  such  as  the  street  front 
setback? 

Mr.  Griffith.  I  have  to  answer  that  in  two  ways.  The  Zoning 
Commission  does  have  authority  to  waive  its  zoning  regulations. 
The  Zoning  Commission  does  not  have  authority  to  waive  the  1910 
Height  Act.  However,  the  1910  Height  Act  does  not  deal  with  street 
frontages;  it  deals  with  exterior  walls  of  the  building. 

Ms.  Norton.  Of  course  it  doesn't.  Those  words,  "exterior  walls," 
are  not  further  defined,  and  the  fact  is  that  for  decades  now,  exte- 
rior walls  has  been  interpreted  to  mean  some  but  not  all  walls  of 
the  building.  Is  that  not  true? 

Mr.  Griffith.  In  some  instances,  some  bodies  have  interpreted 
it  that  way.  Other  bodies  have  interpreted  it  to  mean  all  walls  of 
a  building. 

Ms.  Norton.  Is  it  your  view  that  the  parties  to  this  matter  lied 
to  the  Commission  in  stating  the  height  of  this  building? 

Mr.  Griffith.  I  am  not  in  a  position  to  answer  that. 

Ms.  Norton.  Well,  you  have  questioned,  have  you  not,  the  rep- 
resentations made  by  the  parties  to  this  building.  If  you  questioned 
the  representations,  I  am  asking  you  on  what  basis  do  you  question 
the  representations. 

Mr.  Griffith.  My  basis  for  questioning  the  representations  was 
that  the  Height  Act  speaks  to  the  exterior  walls  of  buildings  and 
the  roofs  of  buildings.  One  of  the  representations  dealt  with  a  roof, 
or  a  better  way  to  put  it,  dealt  with  a  surface  that  was  labeled  a 
roof  that  was  not  exposed  to  the  outside,  did  not  have  roofing  mate- 
rials on  it,  to  the  best  of  my  knowledge,  and  any  number  of  things. 

Ms.  Norton.  Let  us  for  a  moment  assume  that  that  is  the  case. 
Let's  assume,  for  the  moment,  noncompliance.  We  are  informed 
that  in  any  case,  the  roof  is  concrete  and  that  it  is  now  a  roof.  Even 
assuming  that  it  wasn't  a  roof  before,  which  is  hotly  contested,  but 
let's  assume  your  state  of  facts  and  that  it  wasn't  a  roof  and  that 
the  parties,  in  trying  to  respond  to  your  concerns,  now  say  that 
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there  is  a  concrete  roof  and  the  height  above  that  roof  at  this  point, 
assuming  it  to  be  a  concrete  roof,  is  not  in  violation  of  the  Height 
Act.  Why  would  anybody  want  to  keep  the  building  out  if  in  fact 
the  parties  have  responded  in  this  way? 

Mr.  Griffith.  I  do  not  believe  that  anyone  wants  to  keep  this 
building  out.  I  truly  believe,  as  represented  by  any  number  of 
statements  as  well  as  actions,  that  everyone  wants  WETA  to  be 
here  in  the  District  of  Columbia  at  that  location.  I  think  it  is  truly 
a  question  of  whether  or  not  the  Height  Act  has  been  violated,  and 
I  assume  that  is  what  this  Committee  will  decide. 

Ms.  Norton.  I  assume  that  is  what  the  Commission  will  decide 
but  I  have  asked  you  whether  or  not  the  response  that  this  is  a 
concrete  roof  is  satisfactory 

Mr.  Griffith.  Well 

Ms.  Norton.  — in  order  to  allay  your  concern  that  there  was  not 
a  roof  that  was  within  the  1910  Height  Act.  Now  that  there  are  as- 
surances that  it  is  a  concrete  roof,  why  is  that  not  sufficient  to  re- 
spond to  your  original  concern? 

Mr.  Griffith.  I  suppose  because  part  of  my  concern  goes  beyond 
that  of  my  administrative  position  as  Executive  Director  and  deals 
with  my  professional  background  as  an  architect,  and  I  believe  that 
I  know  what  a  roof  is. 

Ms.  Norton.  And  you  believe  what. 

Mr.  Griffith.  That  I  know  what  a  roof  is  and  what  they  have 
labeled 

Ms.  Norton.  You  are  telling  me  that  you  reject  their  expla- 
nation, do  not  believe  that  the  concrete  roof  is  a  roof. 

Mr.  Griffith.  That  is  correct. 

Ms.  Norton.  On  what  basis  do  you  make  that  representation? 

The  Chairman.  If  the  gentlelady  would  suspend,  we  will  now  let 
the  minority  staff  inquire.  We  will  come  back.  Mr.  Smith. 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  Presuming  that  the  line 
drawn  across,  just  below  110  feet,  is  said  to  be  a  roof,  if  that 
doesn't  violate  the  letter  of  the  law,  doesn't  that  at  least  violate  the 
spirit  of  the  law?  Aren't  we  really  saying,  simply  draw  a  line,  call 
it  a  roof  and  we  will  allow  them  essentially  to  develop  one  more 
story? 

Mr.  Griffith.  Well,  I  would  agree  with  you  that  that  is  the  way 
it  could  be  viewed.  As  I  understand  it,  the  envelope  of  this  build- 
ing, the  walls,  the  top  surfaces,  were  designed  one  way  and  that 
way  was  found  to  be  in  violation  of  the  Height  Act  by  the  District's 
zoning  mechanism.  That  same  envelope,  the  top  and  the  walls,  has 
not  changed.  The  only  thing  that  has  changed  is  within  the  enve- 
lope, a  line  has  been  drawn  and  labeled  roof. 

Mr.  Smith.  And  doesn't  that  violate  the  spirit  of  the  law  that  de- 
scribes measuring  to  the  highest  point  of  the  roof? 

Mr.  Griffith.  Yes,  it  does. 

Mr.  Smith.  And  if  you  simply  say  this  is  now  a  roof,  won't  this 
allow  a  new  interpretation,  designating  particular  sites  as  roofs, 
permitting  continued  building  above  that  simply  because  we  have 
called  it  a  roof? 

Mr.  Griffith.  That  is  correct.  That  is  the  problem. 

Mr.  SMiTH.Thank  you. 
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The  Chairman.  Mr.  Griffith,  I  want  to  thank  you.  I  don't  have 
the  advantage  of  legal  training  and  I  just  try  and  figure  these 
things  out  as  they  come  up,  but  you  have  been  in  the  planning  and 
architecture  game  for  some  years.  I  believe  you  were  formerly  a 
Commissioner  of  the  National  Capital  Planning  Commission  and 
its  Executive  Director  for  12  years. 

In  your  capacity  as  a  planner,  do  you  think  that  in  general  it  is 
good  for  the  District  of  Columbia  and  the  people  of  the  country  to 
have  a  height  limit  on  structures  built  in  the  District?  Does  it  add 
something  to  the  city? 

Mr.  Griffith.  Yes,  it  does.  My  experience  has  taken  me  many 
places  in  this  world.  There  are  many  millions  of  visitors  that  come 
to  this  National  Capital.  There  is  an  ongoing  communication  be- 
tween planners  and  architects  of  capital  cities  throughout  the 
world,  and  the  one  thing  that  has  always  been  appreciated  about 
Washington  ,  D.C.  is  its  openness,  its  brightness,  its  horizontality. 
It  is  a  city  within  a  green  park  because  of  the  limit  on  heights  of 
buildings.  It  is  something  that  is  revered,  not  just  in  this  country 
but  throughout  the  world. 

The  Chairman.  The  Height  Act,  as  I  have  read  it,  doesn't  seem 
to  leave  much  wiggle  room.  It  talks  about  110  feet.  I  can  deal  with 
that,  mathematically,  with  my  shoes  and  socks  on.  I  suspect  I  could 
even  determine  it  with  a  long  piece  of  string  and  a  rock.  Is  there, 
in  your  mind,  any  great  ambiguity  or  room  for  a  great  deal  of  inter- 
pretation in  the  1910  Act? 

Mr.  Griffith.  Not  in  that  instance. 

The  Chairman.  Is  it  pretty  easy  get  to  110  feet  with  modem 
technology? 

Mr.  Griffith.  Yes. 

The  Chairman.  I  guess  they  have  changed  from  1910  until  today. 
It  is  conceivable  that  we  should  review  the  definitions.  Do  you  see 
any  reason  for  us  to  increase  the  height  limit  from  a  planning 
standpoint?  Would  there  be  any  aesthetic  value  of  planning  that 
would  come  from  increasing  the  height  limit  in  the  District  of  Co- 
lumbia? 

Mr.  Griffith.  No,  not  aesthetically.  There  might  be  economic 
value,  but  that  is  a  different  issue. 

The  Chairman.  Quite  a  different  issue.  Well,  the  Chair  would  ap- 
preciate it  if  at  a  later  time,  if  you  have  a  chance  to  reflect  on  the 
1910  Act  and  would  like  to  submit  to  the  Committee  any  rec- 
ommendations that  would  make  it  clearer  for  architects  and  de- 
signers and  Members  of  Congress  to  understand,  if  there  are  ambi- 
guities. I  don't  know  as  I  have  any  trouble  with  knowing  what  is 
an  exterior  wall. 

I  would  presume  that  if  a  wall  is  not  an  exterior  wall,  it  is  an 
interior  wall.  Are  there  any  other  permutations  of  that  logic?  Are 
there  other  kinds  of  walls  besides  exterior  and  interior? 

Mr.  Griffith.  No,  sir.  I  think  what  has  happened  in  this  in- 
stance is  that  the  1910  Act  is  an  act  dealing  with  heights  of  build- 
ings. Everything  in  that  act  relates  to  buildings.  So,  when  they 
speak  of  exterior  walls,  they  are  speaking  of  exterior  walls  of  build- 
ings. 
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The  zoning  regulations  of  the  District  of  Columbia  relate  to  both 
buildings  and  city  squares,  and  I  think  perhaps  that  is  where  the 
difficulty  has  arisen. 

The  Chairman.  Thank  you. 

Ms.  Norton.  Mr.  Chairman,  I  would  just  like  to  get  two  matters 
into  the  record  after  they  are  identified 

The  Chairman.  Okay. 

Ms.  Norton.  — by  the  witness.  I  would  like  them  to  be  identified. 

The  Chairman.  You  want  the  witness  to  stay? 

Ms.  Norton.  Just  to  identify  these. 

Mr.  Griffith,  is  it  true  that  in  an  internal  memo  from  NCPC  staff 
member  Sandra  Shapiro  to  staffer  George  Oberlander  with  a  CC  to 
you,  Ms.  Shapiro  stated  that,  "clearly  the  Act  of  1910  could  not  be 
presumed  to  enumerate  every  type  of  roof  structure  containing  me- 
chanical equipment  necessary  to  operate  a  building  in  light  of 
changing  technology"?  And  isn't  it  also  true  that  she  stated  in  the 
memo  that  the  Act  could  not  be  presumed  to  enumerate  every  type 
of  roof  structure  containing  mechanical  equipment  necessary  to  op- 
erate a  building  in  light  of  changing  technology,  and  that  an  argu- 
ment could  be  constructed  to  the  effect  that  the  Congress  of  1910 
could  not  have  foreseen  the  need  for  the  type  of  mechanical  equip- 
ment needed  in  a  building  constructed  for  broadcasting  purposes? 

Mr.  Griffith.  I  believe  I  recall  reading  that  memo. 

Ms.  Norton.  Thank  you.  Mr.  Chairman,  I  would  like  this  sub- 
mitted for  the  record.  This  memo,  note  to  Greorge  Oberlander  with 
a  copy  to  Mr.  Griffith  and  others. 

The  Chairman.  Without  objection. 

[The  information  is  included  in  the  Appendix  as  Exhibit  No.  34.] 

Ms.  Norton.  May  I  also  ask  that  an  article  from  Washington 
Post  of  Saturday,  April  23,  1994  by  Roger  K.  Lewis,  who  is  a  prac- 
ticing architect  and  Professor  of  Architecture  at  the  University  of 
Maryland  be  admitted  where  he  concludes,  "this  particular  law 
ain't  broke,  don't  fix  it."  I  would  like  to  submit  it  for  the  record, 
Mr.  Chairman. 

The  Chairman.  Without  objection. 

[The  information  is  included  in  the  Appendix  as  Exhibit  No.  64.] 

Ms.  Norton.  No  further  questions. 

The  Chairman.  Thank  you  very  much.  I  appreciate  your  taking 
the  time  to  enlighten  us,  Mr.  Griffith.  It  has  been  very  helpful. 

Mr.  Griffith.  Thank  you,  Mr.  Chairman,  Members. 

The  Chairman.  We  will  now  hear  from  a  panel  comprised  of  Mr. 
Joseph  Bottner,  who  is  the  Zoning  Administrator  for  the  District  of 
Columbia,  Mr.  Albert  Dobbins,  III,  who  is  Director  of  the  D.C.  Of- 
fice of  Planning,  and  Ms.  Madeliene  H.  Robinson,  who  is  the  Direc- 
tor of  the  D.C.  Office  of  Zoning. 

You  all  would  like  to  come  forward.  I  believe,  Mr.  Dobbins,  you 
submitted  a  statement  for  the  record. 

Mr.  DoBBE^s.  Yes,  sir. 

The  Chairman.  Do  any  of  the  other  witnesses  have  prepared 
statements? 

Mr.  Dobbins.  No,  sir,  the  other  witnesses  do  not  have  state- 
ments. My  statement  incorporates  the  essence  of  their  prepared 
statements. 
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The  Chairman.  Why  don't  we  recognize  you  first  then,  Mr.  Dob- 
bins, to  summarize  your  statement  or  expand  on  it  in  any  way  that 
you  would  like. 

Mr.  Dobbins.  May  I  first,  Mr.  Chairman,  if  you  please,  ask  that 
I  be  allowed  the  time  that  would  have  been  allowed  to  the  other 
two  witnesses  so  that  I  can  complete  my  testimony? 

The  Chairman.  Well,  Mr,  Dobbins,  it  may  astound  you  to  know 
that  even  though  I  didn't  go  to  law  school,  I  can  read  your  state- 
ment a  whole  lot  faster  than  you  can  recite  it.  If  you  insist,  I  would 
be  happy  to  let  you  read  it  regardless  of  the  time,  but  I  think  that 
if  you  want  to  serve  the  Members  of  the  Committee,  that  we  would 
be  interested  in  asking  questions  pertaining  to  your  statement. 
That  is  the  reason  generally  we  ask  witnesses  to  do  that.  But  I 
would  insist  that  you  enlighten  us  in  any  manner  in  which  you  are 
comfortable. 

So  proceed  as  you  choose. 

PANEL  TWO,  CONSISTING  OF  JOSEPH  BOTTNER,  ZONING  AD- 
MINISTRATOR, DISTRICT  OF  COLUMBIA;  ALBERT  G.  DOB- 
BINS, III,  DIRECTOR,  D.C.  OFFICE  OF  PLANNING;  MS. 
MADELIENE  H.  ROBINSON,  DIRECTOR,  D.C.  OFFICE  OF  ZON- 
ING; HAMPTON  CROSS,  D.C.  DEPARTMENT  OF  CONSUMER 
AND  REGULATORY  AFFAIRS;  AND  PETER  MASZAK,  ASSIST- 
ANT CORPORATION  COUNSEL,  DISTRICT  OF  COLUMBIA 

STATEMENT  OF  ALBERT  G.  DOBBINS,  III 

Mr.  Dobbins.  Thank  you  very  much,  Mr.  Chairman.  I  will  try 
hard  to  move  as  quickly  as  possible  through  this. 

Good  morning,  Mr.  Chairman  and  members  of  the  House  Com- 
mittee. I  am  Albert  G.  Dobbins,  Director  of  the  District  of  Columbia 
Office  of  Planning.  Also,  I  am  the  Mayor's  first  alternate  on  the  Na- 
tional Capital  Planning  Commission. 

With  me  on  my  extreme  left  is  Hampton  Cross,  Director  of  the 
Department  of  Consumer  and  Regulatory  Affairs.  On  my  extreme 
right  is  Joseph  F.  Bottner,  Zoning  Administrator  of  the  District  of 
Columbia.  I  might  add  that  the  Zoning  Administration  is  a  division 
within  the  Department  of  Consumer  and  Regulatory  Affairs.  We 
also  have  to  my  immediate  left  Ms.  Madeliene  Robinson  who  is  the 
Director  of  the  Office  of  Zoning;  and  to  my  immediate  right,  Mr. 
Peter  Maszak,  who  is  Assistant  Corporation  Counsel  for  the  Dis- 
trict of  Columbia. 

Since  I  am  the  Director  of  the  D.C.  Office  of  Planning,  I  would 
just  like  to  take  a  moment  to  describe  the  role  of  the  office  as  it 
pertains  to  planning,  zoning  and  development  in  the  District  of  Co- 
lumbia. 

My  office  has  been  delegated  responsibility  for  planning  in  the 
District.  We  derive  this  responsibility  pursuant  to  the  Home  Rule 
Act  of  1973.  The  office  is  part  of  the  District's  economic  develop- 
ment cluster  and  is  responsible  for  coordinating  planning  activities, 
preparing  and  implementing  the  District  elements  of  the  com- 
prehensive plans  for  the  National  Capital,  providing  zoning  re- 
search and  statistical  services,  and  carrying  out  related  planning 
functions. 
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Zoning  services  are  a  primary  function  of  the  Office  of  Planning. 
One  of  our  responsibilities  is  to  provide  advice  to  the  Board  of  Zon- 
ing Adjustment  and  the  Zoning  Commission.  In  all  these  cases  we 
pay  close  attention  to  the  objectives  and  policies  contained  in  the 
comprehensive  plan,  analyze  many  of  the  planning  and  zoning  and 
development  issues  involved,  and  make  recommendations  for  Board 
and  Zoning  Commission  action. 

In  this  process,  we  often  work  closely  with  citizens  and  appli- 
cants and  we  coordinate  input  from  other  D.C.  government  agen- 
cies. 

As  the  process  continues,  the  Zoning  Commission  meets  to  set 
the  case  down  for  a  public  hearing.  The  public  hearing  is  held.  The 
Commission  takes  preliminary  action  in  deciding  the  case  and  then 
the  Commission  takes  final  action  following  input  from  the  Na- 
tional Capital  Planning  Commission  on  potential  Federal  impact. 

This  was  the  process  that  was  followed  for  Zoning  Commission 
Case  93-9C  which  was  a  proposed  consolidated  Planned  Unit  De- 
velopment, or  PUD,  and  also  a  related  map  amendment  in  square 
101.  This  case  is  also  the  subject  of  H.R.  4242. 

Before  getting  into  the  body  of  my  statement,  I  want  to  first 
state  very  clearly  that  Mayor  Sharon  Pratt  Kelly  and  the  agencies 
represented  here  today  stand  behind  this  case  and  the  integrity  of 
the  review  process.  We  fully  believe  that  this  project  is  in  compli- 
ance with  the  zoning  regulations  and  with  the  Building  Height  Act 
of  1910. 

We  believe  that  H.R.  4242  departs  from  80  years  of  unquestioned 
interpretation  of  the  Height  Act,  that  it  will  have  an  adverse  im- 
pact on  future  development  in  the  District  and  will  likely  result  in 
a  loss  of  significant  economic  and  fiscal  benefits  in  the  District. 
Therefore,  we  respectfully  oppose  the  proposed  legislation. 

There  are  a  number  of  issues  that  are  related  to  this  case.  Some 
have  to  do  with  the  process,  specifically  the  zoning  process,  and 
some  have  to  do  with  the  products,  specifically  the  building  design. 
We  are  most  equipped  to  talk  about  the  process,  although  we  do 
have  some  knowledge  of  the  building  design  and  would  be  happy 
to  comment  on  that  during  the  question  and  answer  period. 

In  the  instance  of  Case  93-9C,  the  process  was  thorough,  fair, 
and  consistent  with  years  of  similar  procedures.  During  the  course 
of  this  case,  which  lasted  approximately  15  months,  there  were 
over  20  meetings  involving  the  applicants  and  the  staff  of  District 
agencies  and  there  were  seven  hearings  and  meetings  of  the  Zoning 
Commission  to  consider  this  case. 

In  addition,  it  is  our  understanding  that  the  applicants  have  had 
several  meetings  with  the  Advisory  Neighborhood  Commission  2A 
and  had  at  least  one  meeting  with  NCPC  staff  prior  to  the  NCPC's 
March  3  finding  of  no  adverse  impact  on  the  Federal  interest. 

The  applicants,  George  Washington  University  and  the  Greater 
Washington  Telecommunications  Association,  also  known  as  GWU/ 
WETA,  began  meeting  with  the  Office  of  Planning  as  early  as 
March  of  1992.  We  had  additional  meetings  in  1993  where  we 
talked  about  the  issue  of  height  and  the  110-foot  height  limit.  We 
met  with  the  applicants  on  several  other  occasions  to  talk  about  re- 
lated height  and  bulk  issues  and,  in  fact,  were  able  to  persuade  the 
applicants  to  make  significant  changes  to  the  building,  to  the  an- 
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tenna  tower,  to  the  placement  of  the  antennas,  to  the  building's  de- 
sign, and  to  certain  facade  elements. 

The  issue  of  potentially  excessive  height  was  brought  before  the 
Zoning  Commission  at  the  hearing  of  February  25,  1993.  The  issue 
was  discussed  in  great  detail  and  at  the  conclusion  of  the  hearing, 
the  Commission  requested  responses  from  both  the  Office  of  the 
Corporation  Counsel  and  the  Zoning  Administrator  as  to  whether 
the  project  complied  with  the  Height  Act  of  1910. 

On  tne  basis  of  those  responses  and  a  redesign  of  the  studio  to 
meet  the  objections  of  the  Zoning  Administrator,  the  Zoning  Com- 
mission determined  that  the  project  did  meet  the  requirements  of 
the  Height  Act  and  granted  it  preliminary  approval.  Following  re- 
ceipt of  a  report  from  the  National  Capital  Planning  Commission 
stating  that  the  Zoning  Commission  Case  93-9C  would  not  have  an 
adverse  impact  on  the  Federal  interest,  the  Zoning  Commission 
voted  to  grant  it  final  approval. 

The  District  strongly  supports  the  Height  Act  of  1910  and  recog- 
nizes its  role  in  creating  and  maintaining  the  city's  unique  fiscal 
character.  The  District  also  supports  the  Zoning  Commission's  ap- 
proval of  Case  93-9C  and  WETA's  return  to  the  city  because  our 
analysis  of  the  facts  has  led  us  to  the  conclusion  that  the  project 
would  benefit  the  city,  that  it  complies  with  the  zoning  regulations, 
and  that  it  complies  with  the  provisions  of  the  Height  Act  of  1910. 

Regarding  benefits  to  the  city,  I  believe  that  there  is  little  ques- 
tion but  that  WETA's  move  to  the  District  would  provide  economic 
and  fiscal  benefits  to  the  city.  WETA  is  expected  to  relocate  250 
long-term  jobs  from  Virginia  to  the  District  of  Columbia.  While  only 
23  percent  of  these  jobs  are  currently  held  by  District  residents,  we 
would  anticipate  that  this  figure  would  increase  gradually  over 
time. 

There  would  also  likely  be  some  additional  spin-off  of  jobs  cre- 
ated. Perhaps  equally  important,  testimony  by  WETA  at  hearings 
before  the  Zoning  Commission  indicates  that  its  presence  in  the 
District  would  strengthen  its  educational  partnership  with  the  D.C. 
public  schools,  create  new  academic  courses  for  all  District  college 
students  and  offer  events  open  to  the  community. 

Finally,  the  esteem  with  which  most  people  view  WETA  would 
certainly  benefit  the  District's  image. 

Regarding  compliance  with  the  zoning  regulations,  the  Zoning 
Commission  considered  all  of  the  issues  in  the  case  in  its  delibera- 
tions and  voted  to  approve  the  PUD  after  determining  that  it  was 
meritorious  and  that  it  complied  with  the  zoning  regulation.  It  con- 
sidered issues  of  height,  bulk,  transportation,  amenities,  potential 
electromagnetic  radiation  impacts,  consistency  with  the  comprehen- 
sive plan,  consistency  with  the  approved  campus  plan  and  consist- 
ency with  the  appropriate  map  zoning  category  for  the  site.  The 
Commission  also  gave  serious  and  lengthy  deliberation  to  the  issue 
of  the  project's  compliance  with  the  Height  Act  of  1910. 

Regarding  compliance  with  the  Height  Act  of  1910,  there  is  no 
evidence  to  support  the  specific  statement  in  the  bill  that  this 
space  above  either  of  the  studios  is  "used  primarily  to  house  servic- 
ing equipment  for  the  studio."  However,  even  if  this  should  turn 
out  to  be  the  case,  such  a  test  is  not  contained  in  the  Height  Act 
of  1910  and  is  not  a  test  used  by  the  Zoning  Administrator  to  inter- 
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pret  the  Act.  To  add  such  a  test  specifically  for  the  GWUAVETA 
PUD  would  not  appear  to  be  equitable.  Nor  would  it  be  productive 
in  terms  of  the  objectives  of  the  Act. 

To  require  in  H.R.  4242  that  the  penthouse  must  be  set  back 
from  all  building  walls  is  a  clear  and  serious  departure  from  an  en- 
trenched and  until  now  unchallenged  administrative  practice  which 
has  been  applied  to  all  of  the  other  similar  projects  over  many  dec- 
ades. Moreover,  there  is  nothing  in  the  language  of  the  Height  Act 
of  1910  which  renders  the  current  local  practice  illegal. 

In  addition,  the  bill  essentially  discriminates  against  the  specific 
property  at  which  it  is  aimed,  especially  in  light  of  local  adminis- 
trative precedent.  Yet  it  is  aimed  at  a  project  which  has  an  overall 
height  to  the  roof  of  the  penthouse,  which  is  almost  10  feet  below 
the  Height  Act  limit  and  one  which  has  made  every  effort  to  insure 
that  all  rooftop  appendages  have  as  little  visibility  as  possible  from 
the  public  space. 

While  directed  at  only  one  property,  H.R.  4242  raises  serious 
questions.  It  singles  out  for  special  punitive  and  retroactive  treat- 
ment one  property  and  serves  as  a  clear  departure  from  the  years 
of  local  interpretation  and  application  of  the  Height  Act  of  1910.  It 
marks  the  first  significant  interference  in  the  local  zoning  process 
by  the  Federal  Government  directly. 

It  undermines  completely  the  historic  coordinated  approach  to 
zoning  and  planning  for  local  and  Federal  elements  which  is  clearly 
intended  by  the  local  and  Federal  composition  of  the  Zoning  Com- 
mission, the  Board  of  Zoning  Adjustment  and  the  National  Capital 
Planning  Commission. 

It  raises  serious  home  rule  issues,  since  land  use  regulation  is 
and  has  been  historically  a  local  government  process. 

Finally,  passage  of  this  bill  will  likely  cause  significant  uncer- 
tainty in  the  District's  planning,  zoning  and  development  processes 
and  will  have  a  chilling  effect  on  future  development  activities  in 
the  District. 

It  is  difficult  to  imagine,  given  the  concept  of  equal  protection, 
that  the  effects  of  this  bill  could  be  limited  to  the  GWUAVETA 
project  only.  For  all  of  the  above  reasons,  I  ask  you  not  to  proceed 
with  H.R.  4242. 

Mr.  Chairman,  as  you  have  seen,  I  have  skipped  over  a  signifi- 
cant part  of  my  prepared  testimony  in  the  interest  of  time,  but 
there  are  specific  issues  associated  with  section  one,  paragraphs 
one  and  two  that  are  contained  in  our  testimony.  We  would  be  glad 
to  answer  any  questions  associated  with  those  sections  or  any  other 
questions  that  the  Committee  might  have. 

Thank  you  for  your  attention. 

[The  prepared  statement  of  Mr.  Dobbins  follows:] 
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Good  morning,  Mr.  Chairman  and  members  of  the  House  Committee  of  the 
District  of  Columbia.  I  am  Albert  G.  Dobbins,  III,  Director  of  the  District  of 
Columbia  Office  of  Planning.  I  am  pleased  to  appear  before  you  today  to 
testify  on  H.R.  4242.  With  me  are  Hampton  Cross,  Director  of  the 
Department  of  Constimer  and  Regfulatory  Affairs,  Joseph  F.  Bottner,  Jr., 
Zoning  Administrator  of  the  District  of  Columbia,  Madeliene  H.  Robinson, 
Director  of  the  D.C.  Office  of  Zoning  and  Peter  Maszak,  Assistant  Corporation 
Counsel  for  the  District  of  Columbia.  With  your  permission,  I  will  read  this 
prepared  statement  for  myself  and  the  other  members  of  the  panel  and  then 
we  will  respond  to  any  questions  you  may  have. 

The  Office  of  Planning  has  been  delegated  responsibility  for  planning  in  the 
District  of  Columbia  by  the  Mayor.  The  office  is  part  of  the  District's 
Economic  Development  Cluster  and  is  responsible  for  coordinating  planning 
activities,  preparing  and  implementing  the  District  elements  of  the 
Comprehensive  Plan  for  the  National  Capital,  providing  zoning,  research  and 
statistical  services  and  carrying  out  related  municipal  planning  functions. 

2Joning  services  are  a  primary  function  of  the  Office  of  Planning.  One  of  our 
zoning  responsibilities  is  to  provide  advice  to  the  Board  of  Zoning  Adjustment 
and     to     the     Zoning     Commission.      We     review     the     facts     in     each 
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case  pa3ring  close  attention  to  the  objectives  and  policies  contained  in  the 
Comprehensive  Plan,  anal3rze  many  of  the  planning,  zoning  and  development 
issues  involved  and  make  recommendations  for  Board  or  Commission  action. 
In  the  process,  we  often  work  closely  with  citizens  and  applicants,  and  we 
coordinate  input  from  other  agencies.  As  the  process  continues,  the  Zoning 
Commission  meets  to  set  the  case  down  for  a  public  hearing,  the  public 
hearing  is  held,  the  Commission  takes  preliminary  action  in  deciding  the  case 
and  then  the  Commission  takes  final  action  following  input  from  the  National 
Capital  Planning  Commission  (NCPC)  on  potential  federal  impact.  This  was 
the  process  followed  for  Zoning  Commission  Case  93-9C  which  was  a  proposed 
consolidated  planned  unit  development  (PUD)  and  related  map  amendment  in 
Square  101  and  is  the  subject  of  H.R.  4242. 

Stunmaiy 

At  this  time,  I  would  like  to  clearly  state  that  Mayor  Sharon  Pratt  Kelly  and 
the  agencies  represented  here  todqy  stand  behind  this  case  and  the  integrity 
of  the  review  process,  and  fully  believe  that  this  project  is  in  compliance  with 
the  Zoning  Regulations  and  the  Height  of  Buildings  Act  of  1910. 

H.R.  4242  departs  from  80  years  of  unquestioned  interpretation  of  the  Height 
Act,     will     have     an     adverse     effect     on     future     development     in     the 
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District  and  will  likely  result  in  the  loss  of  significant  economic  and  fiscal 
benefits  to  the  District.  Therefore,  we  respectfully  oppose  the  proposed 
legislation. 

The  Zoning  Process 

In  the  instance  of  Zoning  Commission  Case  93-9C,  the  process  was  thorough, 
fair  and  consistent  with  years  of  similar  procedures.  Over  a  15  month  period, 
there  were  20  important  meetings  with  the  staff  of  District  agencies  and 
seven  meetings  or  hearings  of  the  Zoning  Conunission  to  discuss  or  take 
action  on  this  case.  In  addition,  it  is  our  understanding  that  the  applicants 
had  several  meetings  with  Advisory  Neighborhood  Commission  2A  and  at 
least  one  meeting  with  the  NCPC  staff  prior  to  the  NCPC's  March  3rd  finding 
of  no  adverse  affect  on  the  Federal  Establishment  or  other  Federal  interest. 

The  applicants,  George  Washington  University  and  the  Greater  Washington 
Education  Telecommtinications  Association  (GWU/WETA),  began  meeting 
with  the  Ofiice  of  Planning  as  early  as  March  1992  to  discuss  the  proposed 
location  of  a  joint  development  project  on  the  GWU  campus.  In  Jtme  1993,  at 
a  subsequent  meeting  with  GWU/WETA,  my  staff  recommended  that  the 
apphcants  obtain  an  opinion  from  the  Zoning  Administrator  concerning  the 
penthouse  space  above  the  studios  which  extended  the  overall   height  of 


43 


the  project  (including  penthouse)  to  approximately  6  1/2  feet  above  110  feet. 
My  staff  met  with  the  applicants  many  other  times  on  height  and  bulk  issues 
and  was  able  to  persuade  the  applicants  to  relocate  the  antennas  to  make 
them  less  visible  from  public  space,  to  redesign  the  antenna  tower  to  make  it 
more  compatible  with  the  building  design  and  to  further  articulate  the 
building's  facade  elements  to  reduce  the  apparent  height  and  bulk  of  the 
building. 

The  issue  of  potentially  excessive  height  was  clearly  before  the  Zoning 
Commission  at  the  public  hearing  on  October  25,  1994.  The  issue  was 
discussed  in  great  detail,  auid  at  the  conclusion  of  the  hearing  the  Commission 
requested  responses  from  both  the  Office  of  the  Corporation  Counsel  and  the 
Zoning  Administrator  as  to  whether  the  project  complied  with  the  Height  Act 
of  1910.  On  the  basis  of  those  responses,  and  a  redesign  of  the  studio  to  meet 
the  objections  of  the  Zoning  Administrator,  the  Zoning  Commission 
determined  that  the  project  design  did  meet  the  requirements  of  the  Height 
Act  (on  the  basis  of  the  schematic  drawings  which  are  typical  of  the  detail 
submitted  at  this  stage  of  the  development  review  process)  and  granted  it 
preliminary  approval.  Following  receipt  of  a  report  from  the  National  Capital 
Planning  Commission  (NCPC)  stating  that  Zoning  Conmiission  Case  93-9C 
would  not  have  an  adverse  impact  of  the  federal  interest,  the  Zoning 
Commission  voted  to  grant  it  final  approval. 
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I  should  add  that  as  part  of  its  normal  procedures,  the  District  will  again 
review  the  GWU/WETA  project's  compliance  with  the  Height  Act  of  1910 
when  construction  drawings  are  submitted  for  a  building  permit.  If  the 
project  violates  the  conditions  of  the  Zoning  Conmiission  order  approving  it  as 
a  PUD  or  violates  the  Height  Act  of  1910,  it  will  not  be  able  to  proceed 
through  the  permit  process.  Finally,  if  the  project  is  granted  a  building 
permit  and  if  there  are  still  those  who  question  the  legality  of  the  project's 
height,  there  is  an  opportunity  to  appeal  that  decision  to  the  Court  of  Appeals. 

Compliance  with  the  Height  of  Buildings  Act  of  1910 

Zoning  Conmiission  Case  93-9C  as  approved  by  the  Commission  on  April  11, 
1994  complies  with  the  Height  Act  of  1910.  According  to  the  approved 
drawings,  over  70  percent  of  the  building  has  a  height  of  100.63  feet  (110  feet 
is  permitted),  which  is  a  significant  step  down  in  building  height  from  the 
existing  130-foot  high  building  along  Pennsylvania  Avenue.  With  an  18-foot 
six-inch  high  penthouse,  the  total  structure  (including  penthouse)  reaches  a 
height  of  119.13  feet  above  the  measuring  point  on  21st  Street  N.W.,  which  is 
approximately  ten  feet  less  than  permitted. 
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The  northern  portion  of  the  building,  which  contains  two  18-foot  high  studios 
on  the  upper  floor,  has  a  height  of  109.63  feet.  With  only  a  seven-foot  high 
penthouse  above  that,  along  with  an  additional  2  1/2-foot  high  parapet  wall 
requested  by  the  Zoning  Commission  in  order  to  maintain  a  constant  height 
for  both  penthouses,  the  total  structure  (including  penthouse)  reaches  a 
height  of  119.13  feet,  again  approximately  ten  feet  less  than  permitted  if  the 
applicant  were  to  take  full  advantage  of  the  allowable  height  for  building  and 
penthouse  (128.5  feet). 

Use  of  the  Penthoose  Space 

Section  1,  paragraph  (1)  of  H.R.  4242  would  require  that  the  approved  studio 
penthouse  be  used  printiarily  to  house  equipment  servicing  the  entire 
building.  According  to  the  applicants,  the  studio  penthouse  space  contains 
equipment  to  serve  both  the  studios  below  and  the  entire  building,  although 
the  final  engineering  drawings  which  will  describe  how  that  space  is 
ultimately  to  be  used  have  not  been  completed.  Notwithstanding  that  fact, 
according  to  the  Zoning  Administrator,  the  percentage  of  space  in  the 
penthouse  serving  the  top  (studio)  floor  relative  to  the  percentage  serving  the 
remainder  of  the  building  would  not  only  be  all  but  impossible  to  quantify,  it 
would  not  be  germaine  to  his  determination  as  to  whether  that  space  qualifies 
as  a  penthouse. 
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The  District's  Zoning  Regulations  require  that  buildings  have  penthouses  as 
necessary  to  collect  otherwise  vinsightly  rooftop  equipment  and  hide  it  from 
view.  Other  than  restricting  it  for  use  to  the  building,  the  regulations  do  not 
attempt  to  define  what  that  equipment  may  be  or  what  portions  of  the 
building  it  must  serve  because  the  natiu*e  of  rooftop  equipment  has  changed 
significantly  since  1910  and  will  continue  to  do  so  in  the  future.  If  final 
drawings  for  the  G^^TJAVETA  PUD  project  indicate  that  it  does  not  qualify  as 
a  penthouse,  the  Zoning  Administrator  would  not  issue  a  building  permit.  If, 
subsequently,  construction  does  not  conform  to  the  approved  drawings,  he  can 
and  would  issue  a  stop  work  order. 

Penthouse  Setback 

Section  1,  paragraph  (2)  of  H.R.  4242  would  require  that  the  penthouse  be  set 
back  from  the  building's  exterior  or  bounding  walls  by  a  distance  at  least 
equal  to  the  penthouse's  height.  Not  only  is  this  requirement  inconsistent 
with  84  years  of  interpretation  of  the  setback  requirements  of  the  Height  Act 
of  1910,  but  according  to  the  appHcant  it  would  severely  limit  the  flexibility 
needed  to  organize  the  building's  functional  elements  and  spaces.  More 
importantly,  it  would  produce  a  result  directly  counter  to  the  current  widely 
held  purpose  of  the  Act,  which  is  to  restrict  the  height  of  buildings  in  order  to 
maintain  the  horizontal  character  of  the  city  as  a  visual  backdrop  for  the 
taller  monuments  of  the  National  Capital. 
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By  requiring  penthouse  setbacks  on  all  sides,  including  those  abutting 
adjacent  buildings  (or  lots  where  there  will  be  future  buildings  in  the  central 
area  of  the  city)  and  alleys  used  primarily  for  servicing  purposes,  the 
penthouse  will  be  pulled  to  the  center  of  the  building,  not  to  the  center  of  the 
square  where  it  would  have  less  visibility  from  public  space.  In  the  case  of 
GWU/WETA,  the  flexibility  in  the  regulations  is  utilized  to  organize  building 
and  penthouse  to  achieve  an  overall  built  height  ten  feet  below  the  maximum 
permitted.  A  redesign  to  meet  new  setback  requirements  could  result  in  a 
nine-  to  ten-foot  tadler  structure.  The  current  and  essential  flexibility  of  the 
Zoning  Regulations  within  the  limits  of  the  Height  Act  of  1910  is  one  of  the 
reasons  why  the  process  is  so  effective.  There  is  no  apparent  reason  that  the 
same  flexibility  should  not  be  permitted,  and  even  encotiraged,  in  the  case  of 
the  GWU/WETA  project. 

Conclusion 

The  District  strongly  supports  the  Height  Act  of  1910  and  recognizes  its  role 
in  creating  and  maintaining  the  city's  unique  physical  character.  The  District 
also  supports  the  Zoning  Commission's  approval  of  Case  93-9C  and  WETA's 
return  to  the  city  because  our  analysis  of  the  facts  has  led  us  to  the  conclusion 
that  the  project  would  benefit  the  city,  that  it  complies  with  the  Zoning 
Regulations  and  that  it  complies  with  the  provisions  of  the  Height  Act  of  1910. 
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•  Benefit  to  the  City.  I  believe  there  is  little  question  but  that  WETA's 
move  to  the  District  wotild  provide  economic  benefits.  WETA  is  expected 
to  relocate  250+  long-term  jobs  fi-om  Virginia  to  the  District  of  Columbia. 
While  only  23  percent  of  those  jobs  are  currently  held  by  District 
residents,  we  would  anticipate  that  the  percentage  figure  would  increase 
gradually  once  WETA  is  located  here.  There  would  also  likely  be  some 
additional  spin-off  jobs  created.  Perhaps  equally  important,  testimony  by 
WETA  at  hearings  before  the  Zoning  Commission  indicated  that  its 
presence  in  the  District  would  strengthen  its  educational  partnership 
with  the  D.C.  Public  Schools,  create  new  academic  courses  for  all  District 
college  students  and  offer  events  open  to  the  entire  community.  Finally, 
the  esteem  with  which  most  people  view  WETA  would  certainly  benefit 
the  District's  image. 

•  Compliance  with  thft  Zoning  Regulations.  The  Zoning  Commission 
considered  all  of  the  issues  in  the  case  in  its  deliberations  and  voted  to 
approve  the  PUD  after  determining  that  it  was  meritorious  and  that  it 
complied  with  the  Zoning  Regulations.  It  considered  issues  of  height, 
biilk,  transportation,  amenities,  potential  electromagnetic  radiation 
impacts,  consistency  with  the  Comprehensive  Plan,  consistency  with  the 
approved  '    campus       plan       and       the       appropriate       zoning       map 
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category  for  the  site.  The  Commission  also  gave  serious  and  lengthy 
deliberation  to  the  issue  of  the  project's  compliance  with  the  Height  Act  of 
1910. 

•  Compliance  with  the  Height  Act  of  1910.  There  is  no  evidence  to  support 
the  specific  statement  in  the  bill  that  the  space  above  either  of  the  studios 
is  "used  primarily  to  house  servicing  equipment  for  the  studio."  However, 
even  if  this  should  turn  out  to  be  the  case  (to  the  extent  that  such  a 
determination  could  be  made),  such  a  test  is  not  contained  in  the  Height 
Act  of  1910  and  is  not  a  test  used  by  the  Zoning  Administrator  in 
interpreting  the  Act.  To  add  such  a  test  specifically  for  the  GWU/WETA 
PUD  would  not  appear  to  be  equitable,  nor  would  it  be  productive  in 
terms  of  the  objectives  of  the  Act. 

To  require  in  H.R.  4242  that  the  penthouse  must  be  set  back  fi-om  all 
building  walls  is  a  clear  and  serious  departure  fi-om  an  entrenched,  and 
until  now  unchallenged,  administrative  practice  which  has  been  applied 
to  all  other  similar  projects  over  many  decades.  Moreover,  there  is 
nothing  in  the  language  of  the  Height  Act  of  1910  which  renders  the 
current  local  practice  illegal.  In  addition,  the  bill  essentially 
discriminates  against  the  specific  property  at  which  it  is  aimed,  especially 
in       light       of      local       administrative       precedent.        Yet,       it       is 
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aimed  at  a  project  which  has  an  overall  height  (to  the  roof  of  the 
penthouse)  which  is  almost  ten  feet  below  the  Height  Act  limit,  and  one 
which  has  made  every  effort  to  ensure  that  all  rooftop  appurtenances 
have  as  little  visibility  as  possible  from  the  public  space. 

While  directed  at  only  one  property,  H.R.  4242  raises  serious  questions.  It 
singles  out  for  special  punitive  treatment  one  property,  and  serves  as  a  clear 
departure  from  years  of  local  interpretation  and  application  of  the  Height  Act 
of  1910.  It  marks  the  first  significant  interference  in  the  local  zoning  process 
by  the  federal  government  directly.  It  undermines  completely  the  historic 
coordinated  approach  to  zoning  and  planning  for  local  and  federal  elements 
which  is  clearly  intended  by  the  local-federal  composition  of  the  Zoning 
Commission,  Board  of  Zoning  Adjustment  and  NCPC.  It  raises  serious  home 
rule  issues,  since  land  use  regulation  is  and  has  been  historically  a  local 
government  process.  Finally,  passage  of  this  bill  will  likely  cause  significant 
uncertainty  in  the  District's  planning,  zoning  and  development  processes  and 
will  have  a  "chilling"  effect  on  future  development  activities.  It  is  difficult  to 
imagine,  given  the  concept  of  equal  protection,  that  the  effects  of  this  bill 
could  be  limited  to  the  GWU/WETA  project  only.  For  all  of  the  above  reasons, 
I  ask  you  not  to  proceed  with  H.R.  4242. 
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Thank  you  for  the  opportvinity  to  testify  on  behalf  of  the  District  government. 
The  panel  would  be  happy  to  answer  any  questions  you  might  have. 
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The  Chairman.  Thank  you,  Mr.  Dobbins.  Although  I  have  just 
reviewed  a  memo  which  attempts  to  inform  me  about  the  difference 
between  the  Zoning  Commission,  the  Board  of  Zoning  Adjustment, 
the  Office  of  the  Zoning  Secretariat,  and  the  Office  of  Planning,  I 
am  in  utter  confusion.  So  if  you  don't  mind,  and  I  don't  mean  to 
denigrate  the  organization  cnart,  I  collectively  see  you  all  as  in- 
volved in  the  zoning  and  planning  function. 

Mr.  Dobbins.  That  is  correct. 

The  Chairman.  If  there  are  separate  views  among  you,  I  will 
leave  it  up  to  you  to  explain  to  me  how  you  differ  but  I  am  presum- 
ing that  you  are  all  involved  in  this  process  together  and  that  we 
have  with  us  Mr.  Bottner,  who  does  zoning,  and  Ms.  Robinson,  who 
also  is  involved  with  zoning.  At  any  rate,  we  had  relied  in  the  Fed- 
eral law  on  the  District  of  Columbia  Council.  Is  the  Council  here? 

Mr.  Dobbins.  No,  sir.  However,  the  D.C.  Council  does  sit  on 
NCPC. 

The  Chairman,  We  relied  on  the  Council  in  the  Federal  law  to 
enforce  the  1910  Height  Act.  There  was  nothing  in  the  1910  Height 
Act  that  asked  anybody  to  interpret  it,  but  you  do  review  it.  You 
collectively  review  building  applications  to  see  that  they  are  in 
compliance  with  the  Height  Act;  is  that  correct? 

Mr.  Dobbins.  Yes,  sir.  Specifically  the  Zoning  Administrator 
does,  yes. 

The  Chairman.  Now,  approximately,  Mr.  Bottner,  how  many  ap- 
plications are  you  aware  of  that  have  been  denied  in  the  past  10 
years  for  Height  Act  problems  by  the  zoning  apparatus  in  the  Dis- 
trict of  Columbia?  Want  to  make  a  guess? 

Mr.  Bottner.  I  do  not  know  exactly,  but  I  do  recall  there  was 
a  case  whereby  a  planned  unit  development  had  gone  through  the 
Zoning  Commission  procedures  and  got  to  my  office.  I  was  not  the 
Administrator  at  the  time.  I  was  the  deputy,  and  we  found  a  prob- 
lem with  the  height  from  the  1910  Act  and  we  denied  it.  It  is  not 
too  frequent. 

The  Chairman.  Anybody  remember?  One?  Five?  Ten?  Ms.  Robin- 
son, any  idea  how  many  have  been  denied  because  of  height  viola- 
tions? 

Ms.  Robinson.  No,  I  have  no  idea. 

The  Chairman.  Have  you  ever  denied  one  because  of  Height  Act 
violations? 

Ms.  Robinson.  In  most  cases,  if  they  come  before  the  Zoning 
Commission  and  there  is  a  violation  or  there  appears  to  be  one, 
there  is  generally  an  opportunity  to  revise  the  plan. 

The  Chairman.  But  you  have  never  denied  one? 

Ms.  Robinson.  No. 

The  Chairman.  Have  you,  Mr.  Dobbins? 

Mr.  Dobbins.  No,  I  have  not. 

The  Chairman.  Well,  Mr.  Bottner,  you  think  you  have.  One. 

Mr.  Bottner.  Yes,  sir. 

The  Chairman.  Well,  okay.  Probably  there  haven't  been  many 
violations  in  the  past.  But  when  did  any  of  you — let's  start  with 
Ms.  Robinson — when  did  you  first  become  aware  that  there  might 
be  a  Height  Act  problem  with  this  George  Washington  building? 

Ms.  Robinson.  Mr.  Chairman,  what  happens  in  the  process,  I  am 
the  staff  for  the  Zoning  Commission 
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The  Chairman.  I  understand,  but  when  did  it  first  come  to  your 
attention  that  there  was  a  problem  with  the  Height  Act  on  this 
building? 

Ms.  Robinson.  Prior  to  a  public  hearing,  the  issue  had  come  up. 

The  Chairman.  It  was  brought  to  your  attention  by  whom? 

Ms.  Robinson.  The  information  that  comes  in  as  part  of  the  proc- 
ess preparing  for  the  public  hearing. 

The  Chairman.  I  understand  that,  but  how  did  you  become 
aware  that  there  was  a  problem  with  the  Height  Act? 

Ms.  Robinson.  Well,  I  think  it  was  probably  alleged  by  opposi- 
tion to  this  application. 

The  Chairman.  Okay.  Mr.  Dobbins,  when  did  you  become  aware 
that  there  was  a  potential  violation  of  the  Height  Act  here? 

Mr.  Dobbins.  During  the  course  of  the  public  hearing,  but  I 

The  Chairman.  Who  brought  that  up? 

Mr.  Dobbins.  The  opposition  to  the  PUD. 

The  Chairman.  The  opposition? 

Mr.  Dobbins.  But  I  would  add  that  we  began  meeting  with  the 
applicants  as  early  as  in  March  of  1992. 

The  Chairman.  But  the  applicants  didn't  tell  you  there  was  a 
Height  Act  problem? 

Mr.  Dobbins.  We  did  tell  them  that  we  felt  it  was  important  for 
them  to  talk  with  the  Zoning  Administrator  prior  to  filing  the  ap- 
plication to  confirm  that  the  building  would  be  in  compliance. 

The  Chairman.  Let's  go  to  the  Zoning  Administrator.  Haven't 
gotten  to  Mr.  Bottner  yet.  When  did  you  become  aware,  Mr. 
Bottner,  that  there  might  be  problem  with  the  Height  Act  in  this? 

Mr.  Bottner.  As  it  was  scheduled  for  the  Zoning  Commission  to 
have  the  hearing. 

The  Chairman.  Who  brought  that  to  your  attention? 

Mr.  Bottner.  It  was  through  the  public  in  general,  I  am  sure. 

The  Chairman.  The  opponents? 

Mr.  Bottner.  Yes. 

The  Chairman.  So  what  I  am  getting  at  is  with  all  the  potential 
enforcement  apparatus,  the  Height  Act  issue  was  overlooked  until 
one  of  the  opponents  raised  the  issue  that  it  was  in  violation  of  the 
Height  Act. 

Is  that  a  fair  summary? 

Mr.  Dobbins.  No,  sir,  we  didn't  think  that  there  was  a  problem 
with  the  height  of  the  building. 

The  Chairman.  I  beg  your  pardon. 

Mr.  Dobbins.  We  did  not  believe  that  there  was  a  problem  with 
the  height  of  the  building. 

The  Chairman.  But  you  didn't  ever  look  at  it? 

Mr.  Dobbins.  Yes,  we  did. 

The  Chairman.  You  did? 

Mr.  Dobbins.  Yes. 

The  Chairman.  What  changed  your  mind.  What  made  you  think 
there  was  a  problem? 

Mr.  Dobbins.  The  testimony  that  occurred  during  the  course  of 
the  public  hearing. 

The  Chairman.  What  was  the  nature  of  that  generally? 
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Mr,  Dobbins.  The  questioning  of  the  grid  that  was  proposed  by 
the  appHcant  to  be  the  measuring  point  for  the  height  of  the  build- 
ing. 

The  CHAraMAN.  So  basically  when  it  was  presumed  to  be  130,  it 
was  really  110.  Is  that  layman's  language? 

Mr.  Dobbins.  I  have  never  presumed  it  to  be  130. 

The  Chairman.  It  was  presumed  that  it  was  higher  than  110  and 
it  wasn't. 

Mr.  Dobbins.  That  is  correct. 

The  Chairman.  It  was  overlooked.  Fair? 

Mr.  Dobbins.  No.  That  is  not  fair. 

The  Chairman.  Okay.  At  any  rate,  it  was  brought  to  all  of  your 
attention  by  the  opponents  and  then,  Ms.  Robinson,  you  waited 
until  November  then  to  ask  the  Corporation  Counsel  and  Mr. 
Bottner  for  an  opinion  as  to  the  Height  Act.  Why  did  you  wait  until 
then? 

Ms.  Robinson.  Because,  at  that  time,  it  was  after  the  public 
hearing.  It  was  an  issue  that  came  out  fully  enough  in  the  public 
hearing  for  the  Zoning  Commission  to  request  that. 

The  Chairman.  And  what  did  they  say  to  you? 

Ms.  Robinson.  I  am  sorry? 

The  Chairman.  How  did  they  respond? 

Ms.  Robinson.  How  did  Mr.  Bottner  respond? 

The  Chairman.  You  asked  the  Corporation  Counsel.  What  did 
the  Corporation  Counsel  say  to  you? 

Ms.  Robinson.  What  the  Corporation  Counsel  basically  said — 
and  I  need  to  add  at  this  point  that  the  Office  of  Corporation  Coun- 
sel is  attorney  for  the  Zoning  Commission.  Their  advice  to  the  Zon- 
ing Commission  is  generally  attorney-client  privileged  information. 
The  Zoning  Commission  has,  for  this  particular  case,  waived  that 
privilege  and  allowed  the  two  memos  from  the  Office  of  the  Cor- 
poration Counsel  to  become  a  part  of  this  record.  What  the  Office 
of  Corporation  Counsel  advised  the  Zoning  Commission  in  this  case 
is  that  the  Zoning  Administrator  is  the  person  that  they  defer  to 
in  matters  relating  to  the  Height  Act. 

The  Chairman.  I  guess  I  should  thank  the  counsel  for  their  gen- 
erosity in  not  asserting  the  client-attorney  privilege  to  the  Con- 
gress. I  would  like  to  see  how  that  would  stand,  but  aside  from 
that,  I  gather  what  you  are  saying  is  that  you  asked  the  Corpora- 
tion Counsel  what  they  thought  and  they  said  they  didn't  know, 
ask  Mr.  Bottner,  is  that  a 

Mr.  Maszak.  Mr.  Stark,  I  am  with  the  Office  of  the  Corporation 
Counsel. 

The  Chairman.  Just  let  me  finish;  is  that  about  right? 

Ms.  Robinson.  They  said  they  deferred  to  the  Zoning  Adminis- 
trator in  this  matter. 

The  Chairman.  Then  Mr.  Bottner,  the  ball  was  in  your  court; 
and  what  did  you  say  to  Ms.  Robinson? 

Mr.  Bottner.  I  gave  a  written  response  to  Ms.  Robinson  on  No- 
vember 24  of  1993,  stating  that  I  did  not  agree  with  the  plans  in 
the  respect  that  it  wasn't  conforming  with  the  Act  of  1910. 

The  Chairman.  You  thought  they  violated  the  Height  Act,  it 
didn't  conform? 

Mr.  Bottner.  Yes,  sir. 
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The  Chairman.  Mr.  Dobbins,  did  you  write  any  memos  about 
whether  you  thought  it  was  in  compliance  or  not  in  compHance? 

Mr.  Dobbins.  Not  specifically,  no. 

The  Chairman.  What  do  you  think? 

Mr.  Dobbins.  In  matters  related  to  zoning  and  the  interpretation 
of  the  Building  Height  Act,  we  routinely  by  practice  yield  to  the  ex- 
pertise of  the  Zoning  Administrator. 

The  Chairman.  Mr.  Bottner. 

Mr.  Dobbins.  Yes,  sir. 

The  Chairman.  So  you  agree  with  Mr.  Bottner? 

Mr.  Dobbins.  Yes,  sir. 

The  Chairman.  Mr.  Robinson,  do  you  agree  with  Mr.  Bottner? 

Ms.  Robinson.  The  Zoning  Commission  agrees  with  Mr.  Bottner 
in  this  matter. 

The  Chairman.  Okay,  that  sounds  pretty  bureaucratic  to  me.  But 
how  about  you  as  an  individual? 

Ms.  Robinson.  As  staff  to  the  Zoning  Commission — as  an  indi- 
vidual, I  agree. 

The  Chairman.  You  agree  with  Mr.  Bottner.  That  is  all,  and  as 
a  good,  loyal,  hard  working  staff  person  and  the  Chair  feels  veiy 
dependent  on  good,  loyal,  hard  working  staff  people.  If  the  opposi- 
tion had  never  raised  the  issue  of  the  height  limit,  would  you  guys 
have  ever  found  out,  do  you  think? 

Mr.  Dobbins.  Well,  Mr.  Bottner  can  probably  illuminate  this  fur- 
ther. As  I  understand  it,  the  applicants  did  have  a  discussion  with 
Mr.  Bottner  prior  to  filing  the  application  to  insure  that  they  were, 
in  fact,  in  compliance.  At  the  time  of  this  consultation,  I  believe — 
and  again  I  am  speaking  for  Mr.  Bottner  which  may  not  be  appro- 
priate— he  felt  that  this  building  was  similar  to  a  building  that  had 
been  previously  approved.  I  believe  the  building  was  owned  or  op- 
erated by  CNN  at  110  First  Street. 

The  Chairman.  I  wondered  about  that.  That  is  probably  not  in 
compliance  either. 

Mr.  Dobbins.  810. 

The  Chairman.  That  is  probably  not  in  compliance  either,  is  it? 

Mr.  Dobbins.  We  think  it  is. 

The  Chairman.  You  do? 

Mr.  Dobbins.  Yes. 

The  Chairman.  Honest  Injun,  you  really  do? 

Mr.  Dobbins.  Yes,  honest  Injun. 

The  Chairman.  How  about  you,  Mr.  Bottner? 

Mr.  Bottner.  Yes,  I  agree  it  compHes  with  the  Act  of  1910. 

The  Chairman.  What  about  this  one? 

Mr.  Bottner.  Well,  prior  to  the  question  officially  being  pre- 
sented to  me  about  the  Act  of  1910  in  relation  to  WETA,  I  was 
asked  by  the  attorney  of  the  applicant,  of  the  developer,  "Would 
this  conform?"  He  said  it  is  going  to  be  identical  to  what  we  had 
at  810  First  Street,  which  is  CNN.  I  said,  I  have  to  be  consistent 
with  my  interpretations,  with  my  application  of  the  laws,  and  if  it 
is  identical,  I  will  say  it  will  comply.  I  had  not  looked  at  a  plan 
as  to  what  they  were  going  to  be  subm^itting  to  the  Zoning  Commis- 
sion. 

When  it  was  officially  referred  to  me  by  the  Zoning  Commission, 
I  said,  well,  I  am  going  to  check  and  see  exactly  what  was  at  CNN 
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that  relates  to  what  we  have  before  us.  And  I  found  it  did  not 
agree.  So  I  did  the  response  to  the  Zoning  Commission  on  Novem- 
ber 24. 

The  Chairman.  Makes  sense  to  me.  Mr.  BHley. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

Mr.  Dobbins,  you  state  in  your  testimony  that  "it  will  not  be  ger- 
mane to  the  Zoning  Administrator's  determination  as  to  whether 
that  space  qualifies  as  a  penthouse." 

Then  you  go  on  to  say  that  "if  final  drawings  for  the  project  indi- 
cate that  it  does  not  qualify  as  a  penthouse,  the  Zoning  Adminis- 
trator would  not  issue  a  building  permit." 

But  in  this  particular  case,  it  seems  that  whether  or  not  the 
space  above  the  studio  qualifies  as  a  penthouse  is  a  critical  issue 
in  determining  the  height  of  the  building,  does  it  not? 

Mr.  Dobbins.  Yes,  sir. 

Mr.  Bliley.  Moreover,  given  the  importance  of  the  design  and 
purpose  of  this  space,  doesn't  the  developer  need  to  know  whether 
it  qualifies  as  a  penthouse  now  rather  than  later? 

Mr.  Dobbins.  The  drawings  that  were  presented  for  approval  by 
the  Zoning  Commission  were  very  typical  of  drawings  in  PUD 
cases.  They  were  schematic  drawings  that  did  not  specify  the  na- 
ture of  the  equipment  that  would  be  in  the  penthouse  space.  That 
is  very  typical,  very  routine. 

Mr.  Bliley.  But  that  is  not  my  question.  The  question  is,  given 
the  importance  of  a  design  and  the  purpose  of  this  space,  doesn't 
the  developer — I  mean,  it  is  his  money — ^need  to  know  whether  it 
qualifies  as  a  penthouse  now  rather  than  perhaps  spending  a  lot 
of  money  and  then  finding  out  later  that  it  does  not  qualify  and 
then  they  have  to  make  many  adjustments  which  cost  a  lot  more 
money? 

Mr.  Dobbins.  If  I  were  a  developer  or  an  architect  hired  by  a  de- 
veloper to  design  a  building,  I  would  want  to  be  absolutely  certain 
that  our  building  complied  with  the  regulations.  But  it  is  atypical 
at  this  stage  in  the  process  for  engineering  drawings  to  be  com- 
pleted that  would  allow  the  developer  to  specify  the  type  of  equip- 
ment that  would  be  in  that  space. 

Mr.  Bliley.  So  you  really  didn't  have  the  information  at  that 
time  to  make  a  judgment,  did  you? 

Mr.  Dobbins.  We  had  enough  information  to  judge  whether  or 
not  there  was  a  roof  involved  and  whether  or  not  that  roof  would 
be  the  proper  measuring  point  for  the  height  of  the  building  and 
whether  or  not  the  penthouse  was  in  compliance  in  terms  of  its 
shape  and  form  with  the  regulations  and  the  Height  Act  that  gov- 
ern roof  structures. 

Mr,  Bliley.  Thank  you.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Mrs.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman.  The  Chairman  spoke  of 
the  layers  and  intricacies  involved  in  the  approval  process,  and  I 
agree  that  there  are  many  steps,  which  is  why  it  would  appear  that 
the  Federal  interest  has  been  amply  protected.  I  would  like  to  put 
into  the  record,  if  the  Chairman  would  allow,  the  chronology  of  the 
WETA  approval  process  beginning  in  March  of  1992  and  going 
through  to  this  very  date  that  takes  three  legal  size  pages,  along 
with  the  attachments  thereto. 
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The  Chairman.  Without  objection.  I  would  just  Hke  to  save  us  a 
lot  of  time.  Anybody  can  put  pretty  much  anything  in  the  record 
they  choose  here  and  we  will  be  a  little  informal  about  that,  so  the 
gentlelady  can  add  these  things  to  the  record  as  she  desires. 

[The  information  is  included  in  the  Appendix  as  Exhibit  No.  66.] 

Ms.  Norton.  I  appreciate  that,  Mr.  Chairman.  It  would  appear, 
Mr.  Dobbins,  that  the  system  worked  as  contemplated,  that  there 
is  an  adversarial  process  with  checks  built  in  with  the  Corporation 
Counsel,  with  the  Zoning  Administrator,  with  more  layers  and 
checks  than  most  cities,  and  through  that  process,  a  violation  was 
discovered.  Is  that  not  true? 

Mr.  Dobbins.  Absolutely,  yes,  that  is  true. 

Ms.  Norton.  Do  you  have  any  reason  to  believe  that  with  the 
checks  you  have  described  here,  that  had  the  adversarial  process 
not,  through  those  witnesses,  presented  evidence  of  a  violation, 
they  would  have  slipped  through  all  the  other  parties  to  this  proc- 
ess? Any  reason  to  believe  that? 

Mr.  Dobbins.  No,  I  have  no  reason  to  believe  that. 

Ms.  Norton.  Does  Corporation  Counsel  believe  that?  Does  Mr. 
Bottner  believe  that,  that  they  simply  could  not  possibly  have  been 
discovered  if  the  adversaries  to  the  project  had  not  brought  them 
to  your  attention? 

Mr.  Maszak.  Mrs.  Norton,  there  are  enough  checks  in  the  proc- 
ess throughout,  both  at  the  zoning  stage,  at  the  process  stage,  deci- 
sion-making stage,  for  the  zoning  and  the  permitting  process 
that 

The  Chairman.  Excuse  me.  Would  you  mind  identifying  yourself? 

Mr.  Maszak.  My  name  is  Peter  Maszak.  I  am  Assistant  Corpora- 
tion Counsel. 

Mr.  Stark,  in  response  to  Ms.  Norton's  question,  there  were 
enough  checks  and  balances  throughout  the  process  that  allowed  a 
problem  to  have  been  identified  early.  That  is  the  whole  point  of 
the  process — to  remedy  a  problem  upon  identification.  The  PUD 
wouldn't  have  gone  to  the  permitting  stage  without  further  clari- 
fication through  precise  engineering  drawings.  What  value  is  a  zon- 
ing right  without  the  permit  to  build?  So  that  is  why  we  have  two 
checking  processes  here. 

Mr.  Stark  addressed  this  earlier.  I  am  the  attorney  that  rep- 
resents not  only  the  Office  of  Planning,  but  the  Zoning  Commis- 
sion, the  Board  of  Zoning  Adjustment,  Mr.  Bottner,  and  the  permit- 
ting process,  Mr.  Cross's  permitting  process. 

So  as  a  procedural  matter,  Mrs.  Norton  is  absolutely  correct. 
There  are  enough  checks  and  balances  throughout  that  entire  proc- 
ess that  would  allow  for  the  kind  of  rigorous  review  that  this  per- 
mit underwent. 

Ms.  Norton.  Indeed,  I  want  to  make  it  clear  on  the  record  that 
I  regard  the  adversarial  part  of  the  process  as  important  and  don't 
think  it  deprecates  the  process  at  all,  a  confronted  adversary.  That 
is  part  and  parcel  of  the  process  as  contemplated  in  our  system  of 
law  and  as  contemplated  by  the  1910  Act  and  the  Zoning  Commis- 
sion regulations. 

Mr.  DoBBiNfS.  There  is  one  aspect  of  the  process  that  speaks  spe- 
cifically to  the  Federal  interest  and  the  National  Capital  Planning 
Commission's  role  in  the  process.  I  would  just  like  very  briefly  to 
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respond  to  your  question  to  me  just  a  few  minutes  ago.  The  Zoning 
Commission  has  two  Federal  members  on  it:  a  representative  of  the 
Architect  of  the  Capitol  and  a  representative  from  the  Department 
of  Interior,  who  have  been  specifically  and  stridently  protectors  of 
the  building  Height  Act  of  1910.  Even  if  the  opponents  of  the  PUD 
had  not  brought  that  issue  forward,  I  am  sure  that  that  would  have 
been  an  issue  that  would  have  been  brought  up  during  the  course 
of  those  deliberations. 

I  would  also  add  that  there  is  an  NCPC  staff  person  on  the  BZA, 
the  Board  of  Zoning  Adjustment,  which  has  approved  approxi- 
mately 20  buildings  in  the  District  of  Columbia  that  have  been 
built  with  penthouses  that  are  set  back  from  the  streets  but  are 
flush  with  the  alley  and  side  property  lines.  Again,  there  is  an 
NCPC  representative  that  has  been  a  part  of  that  process.  To  my 
knowledge,  while  I  don't  know  that  person's  voting  record,  I  believe 
that  more  often  than  not  that  individual  voted  in  support  of  that 
interpretation.  In  addition,  of  course,  we  have  the  National  Plan- 
ning Commission. 

Ms.  Norton.  That  is  very  important  for  the  record,  that  there 
are  two  NCPC  members,  isn't  it? 

Mr.  Dobbins.  There  are  two — there  is  one  NCPC  member  on  the 
Board  of  Zoning  Adjustment  and  two  Federal  members  on  the  Zon- 
ing Commission. 

Ms.  Norton.  Who  are  the  Federal  members  on  the  Zoning  Com- 
mission? 

Mr.  Dobbins.  The  Architect  of  the  Capitol  and  a  representative 
from  the  Department  of  Interior,  in  this  case,  the  National  Park 
Service,  Mr.  Parsons. 

Ms.  Norton.  Are  they  also  members  of  the  NCPC? 

Mr.  Dobbins.  Mr.  Parsons  is  a  member  of  the  NCPC. 

Ms.  Norton.  Mr.  Griffith  testified  he  had  no  idea  what  the  Zon- 
ing Commission  had  been  doing  all  these  years. 

Mr.  Dobbins.  That  is  correct. 

Ms.  Norton.  NCPC  members  themselves  had  direct  knowledge 
because  of  the  overlap  between  the  Zoning  Commission  and  the 
NCPC. 

Mr.  Dobbins.  And  the  BZA,  as  well. 

Ms.  Norton.  And  the  BZA,  as  well. 

The  Chairman.  We  can  adjourn  in  a  minute.  I  understand  all  of 
you  would 

Ms.  Norton.  The  gentleman  would  like  me  to  yield. 

The  Chairman.  The  gentlelady's  time  for  the  first  five  minutes 
is  expired  and  we  will  come  back  in  the  second  round. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

The  Chairman.  You  have  all  suggested  that  the  process  works 
just  fine,  but  I  believe  you  all  agree  that  in  March  of  1992 — Ms. 
Norton  pointed  that  out— you  agree  that  this  building  was  in  viola- 
tion of  the  Height  Act,  right?  Anybody  want  to  disagree? 

Mr.  Dobbins.  No,  sir. 

The  Chairman.  You  think  it  was  in  conformity  in  March  of  1992. 

Mr.  Dobbins.  No,  sir,  we  were  not  making  a  determination,  at 
least  my  office  did  not  make  a  determination. 

The  Chairman.  I  am  saying  nobody.  How  many  meetings  were 
there,  would  you  say,  in  the  20  months  between  March  of  1992  and 
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this  point  at  which  it  was  brought  to  everybody's  attention  by  the 
opponents?  Were  there  five  or  six  or  eight  or  nine  meetings? 

Mr.  Dobbins.  Approximately  five  or  six. 

The  Chairman.  Five  or  six  meetings.  Twenty  months,  and  no- 
body discovered  the  height  Hmit  violation. 

Mr.  Dobbins.  We  didn't  think  it  was  a  violation. 

The  Chairman.  The  process  seems  to  me  like  it  is  working  quite 
well. 

Counsel,  did  you  care  to  raise  an  issue  there?  How  many  of  those 
meetings  did  you  attend? 

Mr.  Maszak.  I  think  the  presumption  of  the  Chair,  Mr.  Stark,  is 
that  there  was  a  violation  of  the  Height  Act. 

The  Chairman.  Everybody  has  agreed  to  that. 

Mr.  Maszak.  That  fact  came  out  in  an  adversarial  procedure. 

The  Chairman.  Right. 

Mr.  Maszak.  And  that  was  tested  then.  The  reference  was  made 
by  the  Office  of  Zoning  to  Mr.  Bottner  to  request  whether  these 
plans  as  submitted  correspond  to  the  Height  Act.  Mr.  Bottner, 
without  seeing  them  but  on  believing  them  to  be  similar  to  a 
project  he  had  approved,  said,  yes,  in  his  view  they  would  be.  But 
then  when  he  actually  saw  the  plans,  they  made  the  adjustments. 

The  Chairman.  All  I  am  telling  you  is,  for  20  months  this  viola- 
tion went  undetected  by  this  process  that  is  supposed  to  pick  it  up. 

Counsel,  just  because  lawyers  have  to  answer  these  questions, 
have  you  read  the  1910  Height  Act? 

Mr.  Maszak.  Yes,  sir. 

The  Chairman.  Is  there  anything  in  there  that  gives  the  District 
of  Columbia  the  authority  to  change  it? 

Mr.  Maszak.  The  District  of  Columbia  has  never  changed  the 
Height  Act,  sir. 

The  Chairman.  Is  there  anything  in  there  that  gives  the  District 
of  Columbia  the  authority  to  waive  it? 

Mr.  Maszak.  The  District  of  Columbia  hasn't  ever  waived  the 
Height  Act,  sir. 

The  Chairman.  Is  there  anything  in  there  that  would  give  the 
District  of  Columbia  the  authority  to  adjust  it? 

Mr.  Maszak.  The  District  of  Columbia  has  never  adjusted  it.  The 
District  of  Columbia  enforces  the  Height  Act  to  allow  the  congres- 
sional legislative  intent  of  the  Height  Act  to  be  effectuated  in  the 
city  to  avoid  Congress  having  a  whole  separate  bureaucracy  to  en- 
force it.  That  was  clearly  the  intention  of  the  Act. 

The  Chairman.  We  appreciate  all  your  help.  All  I  am  asking  you, 
is  if  there  is  any  authority  that  you  can  find  in  that  1910  Height 
Act  to  set  precedent  or  adjust  it  or  change  it  or  vary  it  in  any  way? 

Mr.  Maszak.  Is  the  question,  is  the  1910  Height  Act  self-execut- 
ing? 

The  Chairman.  No.  I  am  sorry.  You  just  said  you  have  read  it. 
I  have  read  it,  I  see  nothing  in  that  act  that  gives  the  District  of 
Columbia  any  authority  to  change  it. 

Mr.  Maszak.  That  is  correct. 

The  Chairman.  All  right. 

Mr.  Maszak.  But  the  District  of  Columbia  has  no  intention  to 
change  it.  The  District  of  Columbia  enforces  it.  It  has  no  role  to 
change  it. 
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The  Chairman.  And  if  they  fail  to  enforce  it,  then  I  guess  Con- 
gress has  to,  in  its  oversight 

Mr.  Maszak.  The  District  has  never  failed  to  enforce  the  Height 
Act.  That  is  why  the  processes  work  the  way  they  do. 

The  Chairman.  Mr.  Counsel,  I  think  that  is  nonsense,  but  we 
will  find  out. 

Mr.  Maszak.  Mr.  Stark,  for  84  years  the  Congress  has  left  to  the 
District  of  Columbia  the  execution  of  the  Height  Act,  and 

The  Chairman.  Wait  a  minute.  I  am  not  apologizing  for  84  years 
of  inattention  by  the  Congress.  I  am  not  stipulating.  Nonetheless, 
the  Height  Act  still  stands.  I  don't  care  what  the  District  of  Colum- 
bia decided  it 

Mr.  Maszak.  The  District  of  Columbia  has  for  84  years  enforced 
the  Height  Act  in  a  manner  consistent  with  the  zoning  regulations 
and  in  a  manner  consistent  with  prior  administrative  practice. 

The  Chairman.  The  zoning  regulations  have  nothing  to  do  with 
it.  You  just  said  with  the  Height  Act.  I  don't  care  about  the  District 
zoning  regulations.  If  you  will,  counsel,  the  District  zoning  regula- 
tions don't  have  anything  to  do  with  the  1910  Act.  They  don't  make 
any  difference.  There  is  a  1910  Height  Act. 

You  guys  can  zone  anj^hing  you  want.  You  can  build  anything. 
You  can  build  a  concert  hall  or  you  can  build  an  apartment  or  you 
can  build  an  ice  skating  rink.  I  don't  care  what  you  decide  in  your 
zoning.  It  can't  go  above  a  certain  height. 

So  it  doesn't  make  any  difference.  All  I  am  suggesting  is  that  just 
because  the  District  has  done  something  for  a  long  time  is  no  ex- 
cuse for  it  to  continue.  The  District  is  in  violation  of  several  Fed- 
eral court  orders  and  we  don't  intend  to  let  that  continue.  The  Dis- 
trict is  going  broke.  We  would  rather  that  didn't  continue.  So  a  his- 
tory of  inattention  to  a  law  hardly  justifies  it  from  continuing  to 
ignore  a  law,  and  that  is  perhaps  what  we  are  talking  about  today. 

Mr.  Maszak.  Mr.  Chairman 

The  Chairman.  Thank  you.  Does  the  Minority  staff  wish  to  in- 
quire? 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Dobbins,  was  I  correct  in  understanding  that  until  Mr. 
Bottner  compared  the  plans  to  the  CNN  building,  that  you  believed 
that  it  was  not  in  violation  of  the  Height  Act?  Is  that  correct? 

Mr.  Dobbins.  Until  he  made  that  comparison  and  issued  his  let- 
ter  

Mr.  Smith.  And  that  was  about  November  of  1993? 

Mr.  Dobbins.  That  is  correct. 

Mr.  Smith.  You  didn't  believe  there  was  a  violation.  Yet  the 
original  Planned  Unit  Development  included  the  May  1993  floor 
plans,  the  June  4  developmental  data  sheet  and  the  June  2  rooft;op 
drawings.  The  communications  engineering  creates  the  impression, 
if  not  the  confusion,  that  the  roof  on  the  north  side  of  the  building 
begins  above  Studio  A,  which  would  yield  a  building  height  meas- 
urement of  over  116  feet.  Would  you  agree? 

Mr.  Dobbins.  I  agree  factually  that  that  is  what  those  documents 
represented,  yes. 

Mr.  Smith.  So  did  you  have  that  information? 

Mr.  Dobbins.  I  did  have  that  information. 

Mr.  Snuth.  And  believed  that  that  was  not  a  violation? 
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Mr.  DoBBms.  No.  I  believed  that  the  information  at  the  time — 
let  me  just  say  this.  In  retrospect,  I  believe  it  was  very  unfortunate 
and  it  was  a  matter  of  inattentiveness  on  the  part  of  me  and  my 
staff  to  have  not  had  that  particular  designation  of  116  feet  cor- 
rected. We  had  had  discussions  with  the  applicant  about  the  height 
of  the  building,  the  placement  of  the  open  grid,  which  was  subse- 
quently decided  to  be  inappropriate  as  a  measuring  point 

Mr.  Smith.  But  their  own  drawings  showed  all  of  their  measure- 
ments at  116  feet.  They  are  the  ones  who  stated  the  building 
height  was  116  feet. 

Mr.  Dobbins.  I  believe  the  supplemental  report  that  was  filed  by 
the  applicant  just  prior  to  the  public  hearing,  I  believe  October  8 
is  the  date,  the 

Mr.  Smith.  But  the  question- 


Mr.  Dobbins.  The  cross-sectional  drawing  was  provided  which 
showed  the  building  height  at  109-plus  feet. 

Mr.  Smith.  But  you  did  have  all  this  other  information.  This  is 
a  follow-up  to  the  Chairman's  question  as  to  when  did  you  all  dis- 
cover there  was  a  potential  for  a  violation.  With  all  this  other  infor- 
mation, you  didn't  consider  there  was  a  violation,  or,  as  you  just 
said,  there  was  an  error? 

Mr.  Dobbins.  Let  me  try  to  clarify  it.  The  very  beginning  of  the 
process,  beginning  with  our  March  meeting,  the  purpose  of  the  Of- 
fice of  Planning  is  not  to  pass  judgment,  per  se,  on  the  project  but 
to  provide  advice  to  the  applicant. 

If  we  believe  there  is  a  transportation  problem,  we  point  the  ap- 
plicant to  the  Department  of  Public  Works  and  ask  them  to  consult 
with  them  on  that  transportation  problem.  If  we  believe  there  is  a 
problem  with  height,  we  ask  them  to  go  and  talk  to  the  Zoning  Ad- 
ministrator. We  do  not  make  judgments  during  the  course  of  our 
early  meetings.  What  we  do  is  provide  advice  to  the  applicant. 

We  asked  the  applicant  to  check  with  the  Zoning  Administrator 
to  determine  whether  or  not  the  building  was  in  compliance.  We 
suggested  that  the  applicant  do  that.  We  did  not  make  a  deter- 
mination at  that  time. 

Mr.  Smith.  So  when  the  June  4  development  data  sheet,  just  for 
an  example,  which  is  an  exhibit  in  the  submission,  clearly  states 
that  the  building  height  proposed  is  116  feet,  seven  and  nine-six- 
teenths inches,  "measured  to  the  high  point  of  the  roof,"  you  are 
saying  that  they  didn't  question  it? 

Mr.  Dobbins.  Upon  conversation  with  the  applicant,  we  were 
convinced  and  we  were  told  that  the  116  foot  figure  to  the  high 
point  of  the  roof  was,  in  fact,  the  roof  of  the  penthouse  and  not  the 
roof  of  the  building. 

Mr.  Smith.  But  the  drawings  didn't  describe  it  as  the  roof  of  the 
penthouse. 

Mr.  Dobbins.  The  supplemental  drawings  that  were  filed  on  Oc- 
tober 8  did. 

Mr.  Smith.  In  October,  they  started  saying,  "We  don't  measure 
where  we  told  you  to  in  our  written  submission.  Measure  some- 
place different  now." 

Mr.  Dobbins.  We  had  had  conversations  between  October  8  and 
our  March  2  meeting  that  gave  us  assurances  that  there  was  this 
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grid  in  place  in  the  studio,  and  that  that  was  the  measuring  point 
that  "should  have  been  portrayed  in  the  original  submission." 

Mr.  Smith.  So  at  least  until  October  of  1993,  you  had  the  infor- 
mation, but  didn't 

Mr.  Dobbins.  It  didn't  get  translated  into  any  drawings  or  any 
written  material,  no. 

Mr.  Smith.  But  you  had  the  original  submission? 

Mr.  Dobbins.  We  had  the  original  submission. 

Mr.  Smith.  Which  does  include  at  least  some  architectural 
sketches? 

Mr.  Dobbins.  That  is  correct. 

Mr.  Smith.  And  doesinclude  a  description  of  the  building  that  is 
going  to  be  built? 

Mr.  Dobbins.  That  is  correct. 

Mr.  Smith.  Thank  you. 

Mr.  Dobbins.  May  I  also  add  that  in  reviewing  the  record,  in 
particular  the  reports  that  were  prepared  by  the  Office  of  Planning, 
due  to  an  oversight — and  I  will  admit  this,  not  proudly — we  carried 
the  116-foot  height  figure  throughout  this  entire  case,  and  I  might 
add,  we  even  continued  to  call  the  building  116  feet  after  the  public 
hearing  had  concluded  when  this  issue  came  forward. 

So  all  I  am  saying  is  that  the  presence  of  this  116-foot  number 
throughout  this  case  following  its  original  submission  was  just  sim- 
ply an  error. 

Mr.  Smith.  I  wouldn't  accept  blame  for  an  error  that  wasn't 
yours. 

Mr.  Dobbins.  The  point  is,  that  was  written  under  my  signature, 
so  it  is  technically  my  error. 

Mr.  Smith.  But  the  original  PUD  told  you  that  it  was  116  feet. 

Mr.  Dobbins.  But  the  proceedings  of  the  public  hearing  and  the 
actions  of  the  Zoning  Commission  told  me  that  it  was  not. 

Mr.  Smith.  Because  then  they  were  going  to  change  to  wherever 
it  is  to  be  measured  from. 

Mr.  Dobbins.  In  every  single  PUD  that  I  have  ever  been  involved 
with,  and  probably  every  single  PUD  that  has  ever  been  filed,  the 
plans  that  have  been  originally  submitted  have  been  changed  by 
the  time  the  PUD  is  approved. 

It  is  routine  and  normal  for  there  to  be  adjustments  in  the  plans 
to  either  conform  with  law,  to  conform  with  regulations,  or  to  con- 
form with  the  wishes  of  community  groups  or  other  people  who 
have  opinions  about  the  project,  or  to  conform  with  the  opinions  of 
the  Zoning  Commission. 

It  is  routine  and  usual  and  normal  and  reasonable  for  plans  to 
change  fi'om  their  inception  and  the  original  application  to  now. 
This  is  how  the  system  has  operated  in  tne  past,  and  this  is  what 
happened  in  this  case.  That  is  why  we  say  the  system  has  worked. 

The  Chairman.  Thank  you.  We  will  come  back. 

Mrs.  Norton,  like  another  round? 

Ms.  Norton.  Thank  you,  Mr.  Chairman,  I  just  want  to  establish 
that  my  own  figures  are  right.  The  formal  application  was  filed  in 
June,  1993;  is  that  correct? 

Mr.  Dobbins.  June  16th,  yes. 

Ms.  Norton.  With  a  supplemental  application  in  October  1993, 
and  the  error  was  found  in  the  first  five  months  of  the  process. 
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Mr.  Bottner,  how  long  have  you  been  with  the  Zoning  Division? 

Mr.  Bottner.  I  have  been  with  the  Zoning  Division  within  the 
Department  of  Consumer  Regulatory  Affairs  since  1965. 

Ms.  Norton.  What  representations  were  made  to  you,  or  perhaps 
to  Ms.  Robinson,  initially  by  the  applicant  regarding  compliance 
with  the  Height  Act? 

Mr.  Bottner.  Initially,  as  I  stated  earlier  in  the  hearing,  the  at- 
torney for  the  developer  said  that  the  plan  will  be  identical  to  what 
was  used  at  810  First  Street,  which  is  CNN.  I  said,  if  it  is  going 
to  be  identical  to  that,  it  will  be  consistent  and  my  opinion  would 
be  sufficient. 

Ms.  Norton.  Did  the  CNN  plans  involve  130  feet  or  116  feet,  ei- 
ther of  those? 

Mr.  Bottner.  It  went  to  the  maximum.  I  don't  recall  the  exact 
height  of  the  building  that  was  allowed,  but  it  went  to  the  maxi- 
mum height.  And  above  that  was  an  area  that  was  considered  to 
be  a  dome,  where  they  wanted  to  put  lights  to  serve  what  was 
below  it.  I  said,  as  long  as  it  is  done  like  that  and  if  it  is  just  going 
to  be  lights  in  there,  I  have  no  objection  as  Zoning  Administrator. 

Ms.  Norton.  Did  the  applicant  make  a  presentation  at  the  public 
hearings  before  the  Zoning  Commission  about  the  design  of  the 
project  and  its  compliance  with  the  1910  Height  Act? 

Mr.  Bottner.  I  was  not  at  the  public  hearing  so  I  cannot  answer 
that  question. 

Ms.  Robinson.  I  can  answer  that  question.  I  am  staff  and  I  sit 
with  the  Zoning  Commission  during  the  public  hearings.  Yes,  there 
was  a  presentation  made  by  the  applicant  regarding  the  Height  Act 
and  the  presentation  of  the  designs. 

Ms.  Norton.  Did  the  Zoning  Commission  members  have  the  op- 
portunity to  ask  questions,  whatever  questions  they  wanted,  to  sat- 
isfy themselves? 

Ms.  Robinson.  Yes,  they  did. 

Ms.  Norton.  Did  the  applicants  refuse  to  provide  any  informa- 
tion to  the  Zoning  Commission  concerning  the  height  of  the  build- 
ing, design  of  the  project,  the  nature  of  the  roof  and  the  roof  struc- 
tures, or  any  other  asi>ect  of  the  application? 

Ms.  Robinson.  No,  they  did  not  refuse. 

Ms.  Norton.  Was  there  any  indication  that  the  applicants  were 
in  bad  faith  or  attempting  to  avoid  the  requirements  of  the  Act? 

Ms.  Robinson.  No,  there  was  no  indication  of  that. 

Ms.  Norton.  Do  the  zoning  regulations  require  that  an  applica- 
tion for  approval  of  a  PUD  include  precise  details  about  the  struc- 
tural, electrical,  or  mechanical  plans? 

Ms.  Robinson.  The  zoning  regulations  do  not. 

Ms.  Norton.  Did  the  Zoning  Commission  reopen  the  record  in 
the  case  to  receive  Mr.  Bottner's  written  memorandum  of  Novem- 
ber 24,  1993? 

Ms.  Robinson.  Yes,  it  did. 

Ms.  Norton.  Did  the  Zoning  Commission  reopen  the  record  in 
the  case  to  allow  the  applicant  to  submit  a  revised  plan  which 
would  be  consistent  with  Mr.  Bottner's  interpretation  of  the  Act  of 
1910? 

Ms.  Robinson.  Yes,  it  did. 
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Ms.  Norton.  Was  the  ANC  given  the  opportunity  to  review  the 
revised  plan  submitted  by  the  appHcants  and  to  raise  whatever 
questions  and  issues  it  considered  relevant? 

Ms.  Robinson.  Yes. 

Ms.  Norton.  Did  the  Zoning  Commission  specifically  consider 
whether  further  hearing  and  oral  questioning  by  the  ANC  was  nec- 
essary for  a  full  and  complete  disclosure  of  facts  necessary  to  de- 
cide the  application? 

Ms.  ROBD^SON.  The  Zoning  Commission  members  did  make  that 
determination  and  in  doing  so,  when  they  determine  whether  a  fur- 
ther hearing  is  required,  it  is  based  on  information  that  they  may 
need  to  make  a  decision  in  the  particular  case. 

Ms.  Norton.  Is  there  anything  within  the  Act  of  1910  or  the  zon- 
ing regulations  which  specifies  the  material  out  of  which  a  roof 
must  be  made? 

Ms.  Robinson.  The  zoning  regulations  do  not  specify.  I  would 
ask  Mr.  Maszak  to  talk  about  the  Act. 

Mr.  Maszak.  Representative  Norton,  the  answer  is  no. 

Ms.  Norton.  Are  the  plans  for  the  grid  of  this  building  different 
from  the  grid  that  has  been  approved  for  the  other  buildings? 

Mr.  BOTTNER.  The  lay  of  this  building  is  different  from  what  was 
approved  on  the  CNN  building. 

Ms.  Norton.  The  CNN  building  in  particular? 

Mr.  BoTTNER.  Yes,  ma'am,  that  is  correct. 

Ms.  Norton.  Does  the  nature  of  the  equipment  in  the  penthouse 
have  any  bearing  on  whether  the  roof  is  consistent  with  the  Act  of 
1910  or  the  zoning  regulations? 

Mr.  BoTTNER.  No,  it  does  not. 

Ms.  Norton.  Does  the  application  as  revised  comply  with  the 
District  of  Columbia's  interpretation  of  the  term  exterior  wall  as 
used  in  the  Act  of  1910? 

Mr.  BoTTNER.  Yes,  it  does. 

Ms.  Norton.  Under  the  Act  of  1910,  what  was  the  maximum 
height  permitted  for  a  building  on  this  site? 

Mr.  Bottner.  The  maximum  height  in  this  case  was  110  feet  to 
the  top  of  the  roof. 

Ms.  Norton.  Under  a  PUD,  does  the  C3C  zoning  permit  allow 
greater  height  than  the  Act  of  1910? 

Mr.  Bottner.  Under  the  planned  unit  development  and  the  CSC, 
there  is  provision  whereby  it  could  go  to  130  feet,  but  it  cannot. 
The  Zoning  Commission  does  not  have  the  authority  to  grant  any- 
thing that  is  in  violation  of  the  Act  of  1910,  so  therefore  they  could 
not  allow  it  to  be  130  feet.  It  can  only  be  110  feet. 

Ms.  Norton.  So  even  if  the  Zoning  regulations  permitted  greater 
height,  the  proposed  building  cannot  exceed  the  height  permitted 
by  the  Act  of  1910? 

Mr.  Bottner.  That  is  correct. 

Ms.  Norton.  Does  the  D.C.  Administrative  Procedure  Act  re- 
quire an  agency  to  allow  verbal  cross-examination  on  any  issue?  If 
not,  what  does  it  require? 

Mr.  Maszak.  In  a  contested  case? 

Ms.  Norton.  Yes. 

Mr.  Maszak.  In  a  contested  case,  cross-examination  is  the  right 
of  the  parties. 
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Ms.  Norton.  Was  cross-examination  allowed  in  this  case? 

Mr.  Maszak.  To  the  best  of  my  knowledge,  cross-examination 
was  allowed. 

Ms.  Norton.  Does  the  zoning 

Mr.  Maszak.  Excuse  me,  ma'am. 

Ms.  Norton.  Does  the  Zoning  Commission  review  the  mechani- 
cal structure  or  electrical  systems  of  a  building  as  part  of  a  PUD? 

Ms.  Robinson.  No,  it  does  not. 

Ms.  Norton.  Are  you  aware  of  any  evidence  that  the  solid  studio 
roof  shown  in  the  final  WETA  application  is  other  than  as  rep- 
resented? 

Ms.  Robinson.  The  Zoning  Commission  assumed  it  was  a  roof. 
That  is  what  it  says. 

Ms.  Norton.  Can  a  roof  be,  as  far  as  the  plans  are  concerned, 
anything  but  a  line  drawn  through  a  piece  of  paper?  Can  you  tell 
if  it  is  concrete  or  not  by  looking  at  the  plans? 

Mr.  Dobbins.  Much  has  been  made  of  this  notion  of  a  line  being 
drawn  on  a  piece  of  paper.  What  I  submit  to  you  is  that  all  plans 
are  nothing  but  lines  that  are  drawn  on  a  piece  of  paper.  So  I  don't 
see  the  distinction  between  this  line  and  any  other  line  that  exists 
anywhere  else. 

The  Chairman.  Good  answer.  The  gentlelady's  time  has  expired. 

It  is  my  understanding — I  just  wondered  if  any  of  you  wanted  to 
comment  on  it — that  in  the  second  meeting  where  the  revised  plans 
were  submitted,  that  the  ANC  was  not  allowed  to  cross-examine. 
Is  that  what  the  witnesses  recall? 

Ms.  Robinson.  If  they  were  not  allowed  to  cross-examine,  all  par- 
ties were  allowed  to  respond  in  writing. 

The  Chairman.  But  they  were  not  allowed  to  cross-examine  in 
the  second  hearing  when  the  revised  plans  were  submitted;  is  that 
not  correct? 

Ms.  Robinson.  There  was  no  second  hearing.  Had  there  been  a 
hearing,  they  would  have  been  allowed  to  cross-examine. 

Mr.  Maszak.  There  was  no  second  hearing,  sir. 

Ms.  Robinson.  There  was  no  second  hearing.  During  the  two 

The  Chairman.  So  the  revised  plans  were  never  subjected  to  any 
hearing? 

Ms.  Robinson,  No,  they  were  not. 

The  Chairman.  All  right,  fine.  Now,  Mr.  Maszak — hope  I  pro- 
nounce that  correctly — there  is  a  letter  that  Mr.  Bottner  wrote  to 
Mr.  Quin  on  December  10,  and  he  is  replying  to  a  memorandum 
from  Mr.  Quin,  dated  November  29.  "The  revised  plan  showing  the 
roof  area  of  the  studio  does  conform  with  the  Height  Act  of  1910. 
The  mechanical  penthouse  above  the  studio  does  not  meet  the 
proper  setback  requirements.  However,  this  is  an  issue  which  the 
Zoning  Commission  may  approve." 

Mr.  Maszak,  is  it  your  opinion  that  the  District  has  the  authority 
to  waive  or  approve  improper  setback  requirements? 

Mr.  Maszak.  Mr.  Chairman,  this  is  the  first  time  I  have  seen 
this,  so  I 

The  Chairman.  It  is  your  office  that  is  charged  with  the  enforce- 
ment, is  it  not? 

Mr.  Maszak.  We  provide  legal  counsel. 
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The  Chairman.  No,  under  the  1910  Act.  The  Corporation  Coun- 
sel of  the  District  of  Columbia  is  charged  with  enforcement.  Is  that 
not  what  the  Act  says? 

Mr.  Maszak.  We 

The  CHAraMAN.  Let  me  ask  one  more  time.  Does  the  Act  of  1910 
direct  the  Office  of  the  Corporation  Counsel  of  the  District  of  Co- 
lumbia to  enforce  the  Act? 

Mr.  Maszak.  No,  sir. 

The  Chairman.  Okay. 

Mr.  Maszak.  The  Act  of  1910,  Mr.  Stark,  is  enforced  through  the 
zoning  process  by  the  Zoning  Administrator's  office. 

The  Chairman.  I  don't  care  what  may  or  may  not  be  going  on 
in  the  District.  That  is  not  the  subject  of  this  hearing. 

The  question  is  what  the  1910  Act  says,  and  if  you  don't  know, 
I  am  perfectly  willing  to  accept  that.  I  thought  this  was  quite  obvi- 
ous in  the  Act,  but  maybe  I  misread  it.  The  one  I  have  got  has  such 
little  type.  Here  it  is. 

"On  information,  the  District  of  Columbia,  by  the  Corporation 
Counsel  or  any  of  assistants  in  the  name  of  said  District  is  hereby 
authorized  to  hear  and  determine  such  cases  as  may  be  adjudged 
guilty." 

I  believe  that,  and  I  have  been  informed — and  I  just  wonder  if 
you  believe  differently — that  it  is  the  Corporation  Counsel  that  is 
directed  in  the  Act  to  enforce  it.  Now,  that  doesn't  mean  that  you 
can't  delegate  that. 

I  am  just  saying,  is  that  not  your  understanding  of  the  Act? 

Mr.  Maszak.  No,  sir.  My  unaerstanding  of  the  Act  as  the  legisla- 
tion says,  is  "buildings  erected,  altered  or  raised  or  converted  in 
violation  of  anv  of  the  provisions  are  hereby  declared  to  be  common 
nuisances,  and  the  owner  or  the  person  in  charge  of  or  maintaining 
any  such  buildings  upon  conviction  on  information  filed  in  Superior 
Court  of  the  District  of  Columbia  bv  the  Corporation  Counsel  or 
any  of  his  assistants  in  the  name  of  the  District." 

That  is  the  nature  of  the  enforcement.  It  requires  a  violation. 
The  presumption  is  that  a  violation  occurs  and  that  that  violation 
then  constitutes  a  public  nuisance,  in  which  case  the  Corporation 
Counsel's  office  comes  in  on  behalf  of  the  District  government  and 
files  a  claim  against  public  nuisance.  That  is  correct,  sir,  but 
that 

The  Chairman.  Okay.  And  that  is  all  it  says  about  enforcement 
in  there? 

Mr.  Maszak.  Yes,  sir. 

The  Chairman.  Fine.  I  guess  what  I  am  suggesting  here  is  that 
I  don't  know  that — Mr.  Bottner,  I  don't  know  what  you  think. 

Do  you  think  that  your  office  has  the  authority  to  waive  require- 
ments of  the  Height  Act? 

Mr.  Bottner.  No,  sir,  we  do  not. 

The  Chairman.  So  whether  or  not  the  Zoning  Commission  ap- 
proved the  proper  setback  requirements  or  deemed  them  proper,  if 
they  are  not  in  conformity  with  the  1910  Act,  they  are  still  illegal, 
right? 

Mr.  Bottner.  The  Zoning  Commission  has  a  right  to  waive  the 
setback  based  on  the  zoning  regulations,  not  the  Act  of  1910. 

The  Chairman.  But  not  the  1910  Act? 
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Mr.  BOTTNER.  That  is  correct. 

Mr.  Dobbins.  Mr.  Chairman,  what  is  represented  in  the  letter 
are  two  different  notions.  Number  one,  the  fact  that  in  Mr. 
Bottner's  opinion,  the  roof  area  does  conform  with  the  Height  Act. 

The  second  notion  is  that  there  is  a  problem  with  the  proper  set- 
back requirements.  Those  requirements  were  not  Height  Act  re- 
quirements that  he  is  referring  to  there.  He  is  referring  to  zoning 
regulation  requirements. 

So  he  is  not  suggesting  that  the  Zoning  Commission  has  the 
right  to  waive  Height  Act  requirements.  What  he  is  suggesting  in 
his  letter  is  that  they  have  the  right  to  waive  zoning  regulation  re- 
quirements, which  are  the  setback  requirements  that  are  referred 
to  in  this  memorandum. 

The  Chairman.  Mr.  Bottner,  you  like  Mr.  Dobbin's  interpretation 
of  what  you  meant  to  say  when  you  wrote  this  letter? 

Mr.  Bottner.  I  concur  with  his  statement,  yes,  sir. 

The  Chairman.  So  you  made  no  statement  as  to  whether  or  not 
you  thought  it  did  conform  with  the  Height  Act  of  1910. 

Mr.  Bottner.  The  revised  plan,  yes,  sir. 

The  Chairman.  The  revised  plan,  you  thought,  conformed  with 
the  Height  Act  of  19 10  and  you  so  stated? 

Mr.  Bottner.  Yes,  sir. 

The  Chairman.  Okay.  Did  Minority  staff  have  any  further  ques- 
tions? Mrs.  Norton? 

Ms.  Norton.  Just  a  few  more  questions,  if  you  will,  Mr.  Chair- 
man. 

The  Chairman.  Okay. 

Ms.  Norton.  Did  the  Zoning  Commission  reopen  the  record  in 
the  case  to  receive  comments  on  H.R.  4121? 

Ms.  Robinson.  Yes,  it  did. 

Ms.  Norton.  Why  was  the  record  reopened? 

Ms.  Robinson.  The  record  was  reopened  because  the  Federal 
members  actually  got  what  we  would  analogize  to  judicial  notice 
that  there  was  a  bill  pending,  and  they  were  concerned  that  it  may 
affect  this  project. 

So  on  its  own  motion,  the  two  Federal  members,  as  members  of 
the  Commission,  made  a  motion.  The  motion  was  seconded  and  it 
carried  that  the  record  would  be  reopened  to  accept  a  copy  of  the 
proposed  legislation,  H.R.  4121,  and  to  accept  briefs  from  all  par- 
ties associated  with  the  case  related  to  the  impact  that  the  pro- 
posed legislation  would  have  on  this  project. 

Ms.  Norton.  Thank  you.  Does  the  Zoning  Commission  send  to 
the  NCPC  on  a  regular  basis  packets  containing  the  same  informa- 
tion and  documents  as  they  send  to  members  of  the  Zoning  Com- 
mission? 

Ms.  Robinson.  Yes.  We  do  this  as  a  matter  of  course.  They  get 
packets  and  we  put  them  together  at  the  same  time  that  we  put 
the  Zoning  Commission's  packets  together  for  all  of  the  Zoning 
Commission  meetings  and  all  the  Zoning  Commission  hearings. 

Ms.  Norton.  Then  Mr.  Griffith,  whether  or  not  he  looked  at 
them,  would  have,  on  a  continual  basis,  been  on  notice  of  all  appli- 
cations, including  those  seeking  variances  before  the  Zoning  Com- 
mission? 
Ms.  Robinson.  That  is  correct. 
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Ms.  Norton.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Counsel. 

Mr.  Johnson.  Any  of  you  could  answer  these  questions.  Do  you 
know  for  certain  whether  the  Zoning  Commission  had  ever  had  be- 
fore it,  submitted  by  you  or  otherwise,  information  that  all  the  doc- 
uments from  both  the  applicant  and  the  District  early  on  referred 
to  this  building  as  being  over  116  feet  high? 

Ms.  Robinson.  I  am  not  understanding  the  first  part  of  the  ques- 
tion. 

Mr.  Johnson.  Did  you  supply  information  to  the  NCPC  at  any 

Eoint  indicating  that  the  original  documents  applying  for  this 
uilding  showed  a  height  of  116  feet? 

Ms.  Robinson.  Yes.  When  they  got  the  packets  that  the  Zoning 
Commission  got,  it  included  the  exhibits.  We  enter  everything  that 
comes  in  and  it  is  made  a  part  of  the  official  record  of  the  Zoning 
Commission,  Up  to  the  time  that  the  public  hearing  is  scheduled 
or  the  public  meeting,  all  of  those  materials  are  copied  and  put  in 
packets. 

NCPC,  Corporation  Counsel,  Office  of  Planning,  and  all  of  the 
Zoning  Commissioners  get  those  packets. 

Mr.  Johnson.  Including  the  original  documents 

Ms.  Robinson.  That  is  correct. 

Mr.  Johnson.  — that  indicated  the  building  was  116  feet? 

Ms.  Robinson.  That  is  correct. 

Mr.  Johnson.  How  about  the  Zoning  Director's  request  to  the 
Corporation  Counsel's  office  for  a  legal  opinion  on  the  rooftop? 

Ms.  Robinson.  That  memorandum  would  probably  also  be  in 
there. 

Mr.  Johnson.  Probably? 

Ms.  Robinson.  I  am  sure  it  was.  I  am  looking  at  my  exhibits 
here,  but  the  only  way  it  would  not  be  is  if  it  is  inadvertent,  but 
they  get  everything  the  Zoning  Commission  gets. 

The  only  things  they  would  not  have  gotten  is  the  advice  from 
the  Office  of  Corporation  Counsel,  but  they  would  have  gotten  my 
memo  that  went  to  the  Office  of  Corporation  Counsel  requesting 
the  advice. 

Mr.  Johnson.  But  not  the  response? 

Ms.  Robinson.  No. 

Mr.  Johnson.  Did  they  get  any  information  that  there  were  op- 
ponents to  this  project  who  had  requested  the  right  to  conduct  ad- 
ditional cross-examination? 

Ms.  Robinson.  Related  to  the  meeting?  Yes. 

Mr.  Johnson.  Related  to  the  revised  plans. 

Ms.  Robinson.  Yes.  Because  it  would  have  been  part  of  the  meet- 
ing packet  for  which  they  would  make  a  decision  in  this  case. 

Mr.  Johnson.  How  would  that  information  have  been  included  in 
the  meeting  packet? 

Ms.  Robinson.  The  meeting  packet 

Mr.  Johnson.  I  am  talking  about  the  second  request  for  cross- 
examination. 

Ms.  Robinson.  Yes.  Because  that  is  part  of  the  information  that 
is  submitted  to  the  Zoning  Commission  as  a  request,  those  mate- 
rials are  copied  and  put  in  a  packet  and  sent  to  NCPC  prior  to  the 
meeting  dates. 
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Mr.  Johnson.  Ms.  Robinson,  on  November  12,  1993,  you  asked 
James  Randall  for  a  legal  opinion,  which  I  assume  he  then  passed 
on  to  Mr.  Maszak;  is  that  correct? 

Did  you  work  on  this,  Mr.  Maszak? 

Mr.  Maszak.  Yes,  I  did. 

Mr.  Johnson.  You  had  asked  legal  advice  as  to  whether  the 
height  of  the  structure  as  proposed  by  the  applicant  violates  the 
Height  of  Buildings  Act  of  1910.  You  asked  for  a  legal  opinion  from 
the  Corporation  Counsel's  office? 

Ms.  Robinson.  That  is  correct. 

Mr.  Johnson.  You  said  that  you  had  been  unable  to  find  a  case 
in  your  files  where  the  Commission  has  granted  additional  height 
for  a  rooftop  structure  other  than  the  traditional  penthouse.  Do  you 
remember  that? 

Ms.  Robinson.  Yes. 

Mr.  Johnson.  What  did  you  mean  by  "traditional  penthouse?" 

Ms.  Robinson.  Just  what  is  considered  a  penthouse.  During  the 
course  of  the  public  hearing,  this  rooftop  structure  was  being  called 
everything.  That  was  by  the  opposition  and  everyone  else. 

So  to  basically  characterize  what  is  occurring,  I  have  to  use  the 
same  kinds  of  terminology,  and  that 

Mr.  Johnson.  I  am  sorry. 

Ms.  Robinson.  That  is  why  this  was  put  in  here  that  way.  This 
was  because  originally  this  was  before  any  revisions  were  made.  So 
that  is  because  there  was  a  grid,  and  the  Zoning  Commission,  as 
far  as  I  know,  had  not  seen  a  grid  before. 

Mr.  Johnson.  You  regarded  this  as  a  nontraditional  penthouse 
though,  right? 

Ms.  Robinson.  Well,  I  didn't  really  think  about  whether  this  is 
a  nontraditional  penthouse  or  not.  That  is  not  my  concern.  My  con- 
cern is  to  obtain  advice  and  information  that  the  Commission  re- 
quests. 

Mr.  Johnson.  Well,  okay.  Then  the  Commission  thought 

Ms.  Robinson.  I  don't  know  what  they  thought.  I  am  saying  it 
had  been  characterized  during  the  public  hearing  as  something 
other  than  a  traditional  penthouse. 

Mr.  Johnson.  You  searched  your  files  and  didn't  find  anything 
about  the  nontraditional  penthouse;  is  that  correct? 

Ms.  Robinson.  Not  that  had  come  before  the  Zoning  Commission. 

Mr.  Johnson.  Well,  if  you  were  looking  through  the  files  and  it 
wasn't  clear  to  you  what  a  nontraditional  penthouse  was,  how 
would  you  have  found  something? 

Ms.  Robinson.  Because  I  was  looking  for  penthouses  in  general, 
and  when  I  looked  through  those,  I  just  looked  up  penthouses,  and 
what  I  saw  were  things  that  were  normal,  just  a  regular  mechani- 
cal penthouse. 

Mr.  Johnson.  You  asked  the  Corporation  Counsel's  office  to 
speak  to  the  issue  of  setting  precedent  if  the  Commission  should 
be  inclined  to  grant  the  request  for  additional  height  for  the  area 
above  the  structural  grid. 

Do  you  remember  that? 

Ms.  Robinson.  Yes.  That  is  because  it  was  a  structural  grid  at 
the  time. 
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Mr.  Johnson.  What  response  did  you  get  back  from  Corporation 
Counsel's  office? 

Ms.  Robinson.  The  Corporation  Counsel  basically,  as  I  have  indi- 
cated, deferred  to  the  Zoning  Administrator.  Mr.  Maszak,  I  think, 
wrote  it.  He  could  probably  give  you  a  little  more  information  about 
it  and  why. 

Mr.  Johnson.  And  you  had  also  asked  Mr.  Bottner  these  same 
questions  in  another  memorandum;  isn't  that  true? 

Ms.  Robinson.  Yes. 

Mr.  Johnson.  So  what  you  got  back  from  the  Corporation  Coun- 
sel's office,  which  we  think  is  certainly  responsible  for  enforcing  the 
Height  Act  as  Congress  has  said,  was  a  statement  saying  we  defer 
to  Mr.  Bottner? 

Ms.  Robinson.  That  is  correct. 

Mr.  Johnson.  All  of  you  deferred  to  Mr.  Bottner  throughout  this 
process,  it  seems,  in  regard  to  whether  or  not  there  was  problem 
with  setbacks  and  to  the  heights  of  this  building;  isn't  that  true? 

Ms.  Robinson.  I  can  say  that  the  Zoning  Commission  did.  You 
said  all  of  you. 

Mr.  Johnson.  The  Corporation  Counsel  did  as  well,  isn't  that 
true;  you  deferred  to  Mr.  Bottner? 

Mr.  Maszak.  Following  discussions  with  Mr.  Bottner,  I  did. 

Mr.  Johnson.  You  deferred  to  him? 

Mr.  Maszak.  Yes. 

Mr.  Johnson.  Okay.  I  want  to  go  to  the  issue  of  due  process.  The 
opponents  of  this  building  were  the  ones  who  made  all  of  you 
aware  that  there  was  a  Height  Act  violation.  I  think  you  have  all 
admitted  that  it  came  from  the  opposition. 

Yet,  you  did  not  allow  them  the  right  the  second  time  to  cross- 
examine  on  the  revised  plans.  These  are  the  people  who  pointed 
out  the  problem  in  the  first  place.  Why  wouldn't  you  allow  them 
to  do  that,  since  they  had  been  so  critical  in  identifying  the  Height 
Act  problem? 

Ms.  Robinson.  There  was  no  public  hearing  process  after  that. 
This  was  minor  revision  to  plans  with  a  statement  from  the  Zoning 
Administrator  that  they  were  now  in  compliance  with  the  Height 
Act. 

Mr.  Johnson.  But  the  opponents  were  saying  they  thought  there 
was  still  a  Height  Act  problem;  isn't  that  true? 

Ms.  Robinson.  Yes. 

Mr.  Johnson.  Yes.  And  they  had  pointed  it  out  originally;  isn't 
that  true? 

Ms.  Robinson.  Well,  let  me  just  say  something  about  the  process 
first. 

Mr.  Johnson.  I  am  sorry.  I  just  wish  you  would  answer  my  ques- 
tion first,  and  then  you  can  speak  to  it,  because  this  due  process 
thing  is  a  big  problem  for  us. 

Ms.  Robinson.  That  is  where  it  probably  was  first  noted  in  some 
writings  from  the  opposition. 

Mr.  Johnson.  Don't  you  think  that  could  have  been  helpful  in 
making  it  very  clear  in  the  second  instance  that  there  was  no 
Height  Act  problem? 

Ms.  Robinson.  I  am  sorry? 
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Mr.  Johnson.  All  they  asked  for  is  a  right  to  cross-examine  as 
to  the  revised  plans. 

Ms.  Robinson.  In  order  to  cross-examine,  there  would  need  to  be 
a  hearing  process.  The  hearing  process  was  complete. 

Mr.  Johnson.  Couldn't  you  reopen  the  record? 

Ms.  Robinson.  If  the  Zoning  Commission  determined  that  it  was 
appropriate  or  necessary. 

Mr.  Johnson.  You  could  have  done  that. 

Ms.  Robinson.  If  they  had  been  able  to  make  that  determination, 
they  would  have  done  that? 

Mr.  Johnson.  At  what  point  would  the  Height  Act  problem  have 
been  found  later  if  the  opponents  had  never  brought  it  to  your  at- 
tention? 

Ms.  RoBESfSON.  That  is  a  hypothetical  question.  I  cannot  answer 
that  question. 

Mr.  Johnson.  Who  would  have  brought  it  to  your  attention. 

Ms.  Robinson.  It  would  have  come  up  in  the  public  hearing  proc- 
ess, whether  it  was  by  the  opposition  or  the  Zoning  Commission 
members  who  had  expertise  in  the  area.  They  are  the  members. 

Mr.  Johnson.  When? 

Ms.  Robinson.  The  public  hearing  was  October  25  and  continued 
on  to  October  28. 

Mr.  Johnson.  But  my  question  is,  if  it  hadn't  been  pointed  out 
by  the  opposition,  when  would  you  have  found  out  and  how  would 
you  have  found  out? 

Ms.  Robinson.  Well,  you  are  asking  me  how.  I  don't  know,  but 
I  can  speculate.  My  speculation  is  that,  in  fact,  we  have  an  archi- 
tect on  the  Zoning  Commission.  We  have  two  Federal  members  who 
are  very  concerned  about  the  Height  Act. 

Mr.  Johnson.  And  all  these  people  had  missed  the  Height  Act 
problem  originally? 

Ms.  Robinson.  It  had  not  been  before  them.  That  is  what  I  am 
trying  to  explain  about  the  process.  The  Zoning  Commission  mem- 
bers get  their  packets  and  information  prior  to  the  public  hearing. 
They  have  to  prepare  for  the  public  hearing,  and  then  they  come 
into  that  forum  with  the  documents  that  nave  been  submitted, 
which  means  they  have  no  exposure  to  it  until  I  have  given  them 
the  documents  in  preparation  for  the  public  hearing. 

During  that  process,  there  is  ari  opportunity  for  the  applicants  to 
present  their  case.  I  am  saying  to  you  that  we  have  an  architect 
on  the  Zoning  Commission  who  may  have  picked  it  up,  and  we 
have  two  Federal  members  who  may  have  picked  it  up  during  the 
process,  even  had  they  not  had  the  information  from  the  opposition. 
That  is  what  you  asked  me.  When. 

So  the  Zoning  Commission  does  not  receive  the  information  until 
they  are  preparing  for  their  public  hearing. 

Mr.  Johnson.  Mr.  Maszak,  have  you  read  Mr.  Dobbins'  testi- 
mony that  suggests  there  is  an  equal  protection  problem  here? 

Mr.  Maszak.  Yes. 

Mr.  Johnson.  What  do  you  think  that  equal  protection  problem 
might  be? 

Mr.  Maszak.  Treating  a  property  differently  based  on  prior 
precedent  which  would  then  single  out  a  property  for  discrimina- 
tory treatment  based  on  a  history  of  prior  actions. 
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Mr.  Johnson.  And  can  you  cite  us  a  court  case? 

Mr.  Maszak.  I  can't,  no,  sir.  Let  me  submit  one  for  the  record. 

[The  information  appears  in  the  Appendix  as  Exhibit  No.  78.] 

Mr.  Johnson.  Let  me  read  from  another  court  case,  because  we 
are  concerned  about  this.  We  didn't  want  to  draft  a  law  that  is  un- 
constitutional. This  is  from  a  Federal  court  case  and  it  says,  "A 
zoning  statute  or  ordinance  should  not  be  declared  unconstitutional 
unless  its  provisions  are  clearly  arbitrary  and  unreasonable,  having 
no  substantial  relation  to  the  public  health,  safety,  morals  or  gen- 
eral welfare  and  exercise  of  police  power  in  this  regard,  and  must 
be  upheld  with  any  stated  effects  either  known  or  which  could  be 
reasonably  assumed  that  supports  it." 

Are  you  aware  of  that  crystal-clear  concept  in  this  area? 

Mr.  Maszak.  I  am  not  sure  it  is  crystal  clear,  but  I  am  aware 
of  equal  protection  arguments  that  have  been  made  in  zoning  cases 
that  have  certainly  been  viewed  positively  by  the  courts. 

Mr.  Johnson.  Thank  you. 

Mr.  Dobbins.  Mr.  Counsel,  there  was  a  statement  that  you  made 
earlier  that  I  would  like  to  clarify,  please. 

It  has  to  do  with  when  all  of  us  knew  that  the  building  was  not 
in  compliance  with  the  Building  Height  Act.  I  think  it  has  been 
represented  or  it  has  been  interpreted  that  we  did  not  know  this 
until  the  opponents  brought  it  to  our  attention  during  the  hearing. 

I  just  want  to  say  that  that  is  not  what  I  want  to  represent.  I 
don't  think  it  is  what  my  colleagues  want  to  represent.  We  didn't 
know  it  was  an  issue  until  the  opponents  brought  it  before  the  Zon- 
ing Commission. 

We  didn't  know  it  was  a  problem  until  Mr.  Bottner  said  so,  okay? 
So  there  are  many  issues  that 

The  Chairman.  Mr.  Dobbins,  what  you  are  saying  is  that  you 
knew  it  was  in  violation,  but  you  didn't  think  it  was  a  problem. 

Mr.  Dobbins.  No.  We  knew  it  was  an  issue  when  the  opponents 
brought  that  issue  to  the  Zoning  Commission. 

The  Chairman.  So  prior? 

Mr.  Dobbins.  Prior  to  that  time,  we  did  not  think  it  was  an 
issue. 

The  Chairman.  You  didn't  concern  yourself  with  it? 

Mr.  Dobbins.  No,  we  concerned  ourselves  with  it.  We  just  didn't 
think  it  was  an  issue. 

The  Chairman.  Separate  that. 

Mr.  Dobbins.  We  concerned  ourselves  with  height  issues,  and  ad- 
vised the  applicant  to  talk  with  Mr.  Bottner  about  the  height  of  the 
building.  After  Mr.  Bottner  talked  with  the  applicant  and  made  the 
comparison  between  the  grid  that  was  being  proposed  for  this 
structure  and  the  CNN  structure 

The  Chairman.  You  assumed  that  since  Mr.  Bottner  didn't  raise 
an  objection 

Mr.  DoBBEVS.  That  is  correct. 

The  Chairman.  there  was  none.  Is  that  what  you  are  trying 

to  tell  me? 

Mr.  Dobbins.  That  is  exactly  right. 

The  Chairman.  So  you  relied  on  Mr.  Bottner  to  pass  judgment 
on  whether  there  was  a  problem? 
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Mr,  Dobbins.  Right.  And  while  the  opponents  were  helpful  in 
raising  this  issue  and  questioning  that  original  judgment,  that 
original  opinion  by  Mr.  Bottner,  it  was  not  until  Mr.  Bottner  took 
the  second  look  that  we  were  convinced  that  there  was,  in  fact,  a 
violation  at  that  point  in  time. 

The  Chairman.  We  are  going  to  hear  some  testimony  later  about 
a  variety  of — I  will  refer  to  them  as  gimmicks  for  interpreting  the 
height  limit,  and  I  want  to  go  back  to  the  comments  you  all  made 
that  you  don't  recall  many  violations  of  the  Height  Act  over  the 
past  10  years.  I  just  wonder  if  any  of  you  recall  any  incidents  of 
tunneling  between  buildings  to  get  the  address  of  the  building  at 
the  widest  street. 

Ever  hear  of  that,  any  of  you?  Does  that  come  as  a  surprise?  Or 
combining  streets  around  a  square  to  claim  a  double  width?  Any 
of  you  ever  heard  of  those  things?  None  of  you? 

Mr.  Dobbins.  No. 

The  Chairman.  What  about  declaring  the  top  of  an  overpass  to 
be  the  street  level?  Ever  heard  of  those? 

Mr.  Dobbins.  Not  me,  no. 

The  Chairman.  My  goodness — well,  well,  well,  well.  So  you  have 
never  heard  of  those  things?  Roof  structure,  sidewalk.  Well,  I  think 
we  will  hear  about  them  later.  You  ought  to  stick  around. 

There  are  indeed  some  very  creative  interpretations  of  this 
height  limit  that  have  been  going  on  for  some  number  of  years.  I 
must  say,  I  didn't  know  about  them,  but  I  think  that  there  is  some 
interest  to  the 

Mr.  Bottner.  Mr.  Chairman,  excuse  me.  Were  you  making  ref- 
erence to  a  few  examples?  As  an  administrator,  I  have  experienced 
some  of  these  referred-to  gimmicks.  One  of  them  is  the  H  Street 
Overpass  going  over  the  railroads.  A  measurement  has  been  taken 
from  the  top  of  the  curb  of  the  overpass  because  that  is  where  the 
roadway  is. 

So  you  know,  I  am  not  going  to  sit  here  and  say  I  have  not  heard 
of  it. 

The  Chairman.  How  about  the  tunneling? 

Mr.  Bottner.  The  tunneling  I  have  not  heard  of,  but  I  do  know 
that  when  you  have  a  piece  of  property  and  you  want  to  close  a 
street  to  gain  access  to  another  street  that  has  a  wider  width,  you 
do  get  the  benefit  of  the  height  when  your  property  does  adjoin  the 
width  of  the  wider  street. 

The  Chairman.  That  is  creative.  Okay,  well,  those  are  interest- 
ing interpretations.  If  there  are  no  other  questions  of  this  panel,  I 
would  thank  them  very  much  for  their  assistance.  We  will  look  for- 
ward to  working  with  you,  and,  as  a  matter  of  fact,  we  would  ap- 
preciate it.  I  think  we  have  raised  some  issues  here  that  would 
make  the  height  limit  easier  for  to  you  review,  make  it  simpler, 
plainer  or  more  precise. 

The  Committee  would  appreciate  any  suggestions  that  any  of  you 
would  care  to  make,  and  it  might  make  future  decisions  simpler. 
We  would  deeply  appreciate  your  advice  in  those  areas. 
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PANEL  THREE,  CONSISTING  OF  ED  KELLY,  COMMISSIONER, 
ADVISORY  NEIGHBORHOOD  COMMISSION  2A;  JAMES  T. 
DRAUDE,  ESQUIRE,  DRISCOLL  &  DRAUDE,  ATTORNEY  FOR 
ADVISORY  NEIGHBORHOOD  COMMISSION  2A;  AND  DAVID 
SELLIN,  FORMER  CURATOR  OF  THE  CAPITOL 

The  Chairman.  Our  next  panel  consists  of  Mr.  Ed  Kelly,  Com- 
missioner of  the  Advisory  Neighborhood  Commission  2A;  Mr. 
James  Draude,  Attorney  for  the  Advisory  Neighborhood  Commis- 
sion 2A;  and  Dr.  David  Sellin,  the  former  Curator  of  the  Capitol. 

Again,  I  would  ask  the  witnesses  to  hold  pretty  close  to  the  five 
minutes.  You  might  like  to  summarize  your  testimony  or  expand  on 
it  in  any  manner  that  you  are  comfortable. 

Mr.  Draude,  would  you  like  to  lead  off? 

STATEMENT  OF  JAMES  T.  DRAUDE 

Mr.  Draude.  Mr.  Chairman,  I  have  no  prepared  statement.  Mr. 
Kelly  is  prepared  to  summarize  the  Advisory  Neighborhood  Com- 
mission's position  and  I  am  available  to  answer  questions  you 
should  have. 

The  Chairman.  Thank  you. 

Mr.  Kelly. 

STATEMENT  OF  ED  KELLY 

Mr.  Kelly.  Thank  you,  Mr.  Chairman,  Members  of  the  Commit- 
tee. 

Our  Advisory  Neighborhood  Commission  thanks  the  Committee 
for  this  opportunity  to  present  our  testimony.  I  am  one  of  the  six 
commissioners  of  ANC  2A.  I  have  lived  in  the  District  for  22  years. 
I  have  been  on  the  ANC  for  not  quite  three  and  a  half  years. 

As  you  will  note  in  the  resume  which  was  given  to  your  Commit- 
tee staff,  I  was  trained  as  an  architect  and  government  planner, 
and  that  is  why  the  ANC  has  asked  me  to  represent  them. 

At  the  outset,  I  would  like  to  state  for  the  record  what  we  have 
said  in  other  public  forums — that  ANC  2A,  like  most  other  mem- 
bers of  the  District,  is  not  opposed  to  WETA  or  its  activities.  In 
fact,  we  applaud  it,  but  only  on  a  site  that  is  appropriately  zoned 
in  the  Foggy  BottomAVest  End  area. 

In  fact,  we  even  suggested  several  sites  in  our  area.  We  sug- 
gested that  they  consider  combining  with  Howard  University,  a 
public  TV  station  which  is  always  strapped  for  funds.  There  would 
be  a  wonderful  synergy  between  the  two.  It  obviously  fell  on  deaf 
ears. 

Our  ANC  opposed  this  project  before  the  Zoning  Commission  be- 
cause, for  numerous  reasons,  the  proposed  site  is  not  appropriate 
for  their  facilities.  However,  today  I  will  confine  my  remarks  totally 
to  H.R.  4242,  since  this  is  what  is  before  us. 

ANC  2A  does  not,  however,  recede  from  the  other  issues  and  ob- 
jections it  raised  before  the  Zoning  Commission.  This  is  obviously 
not  the  time  or  place  to  rehear  the  case  as  such. 

Preserving  the  skyline  serves  the  Federal  interest,  as  well  as 
local  interests.  However,  this  is  the  kind  of  policy  that  requires 
drawing  a  line  which  Congress  drew  first  in  1899  by  adopting  the 
formula  that  limits  the  height  of  buildings  based  on  the  width  of 
streets. 
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Once  such  a  line  is  drawn,  the  only  realistic  way  to  keep  such 
a  policy  intact  is  strict  enforcement.  Property  owners,  even  those 
acting  in  good  faith,  will  always  be  able  to  show  that  a  little  extra 
height,  in  their  particular  case,  will  not  of  itself  undermine  this 
overall  policy. 

Each  such  exception,  however  achieved  and  however  minor,  chips 
away  at  the  overall  policy  and,  ultimately,  destroys  it. 

Prior  to  the  hearings  before  the  Zoning  Commission,  all  the 
drawings  and  documents,  as  has  been  noted,  correctly  stated  that 
the  proposed  building  was  116.5  feet  high.  None  of  the  zoning  au- 
thorities noted  such  a  building  exceeded  the  Height  Act  for  the  site. 

^1  our  meetings  are  open,  including  all  our  discussions  which 
preceded  the  actual  formal  hearing  with  the  Zoning  Commission. 
By  definition,  there  is  somebody  from  the  proponents  before  us,  so 
any  information  that  we  discuss  as  a  reason  for  or  against  a  par- 
ticular project  becomes  a  matter  of  public  record,  and  therefore 
moves  around  the  city  very  quickly. 

When  we  raised  the  issue  with  the  Zoning  Commission,  they 
asked  the  Zoning  Administrator  for  a  response.  We  believe  the  zon- 
ing authorities  had  overlooked  the  fact  that  the  Height  Act  limit 
on  this  site  was  110  feet  rather  than  130. 

I  would  like  to  move  on  in  the  testimony.  One  important  point 
that  can  be  seen  in  the  revised  plan,  so-called,  is  that  there  is  no 
change  at  all  to  the  exterior  building  envelope.  The  size,  the  shape, 
the  height,  the  width,  you  name  it,  of  this  building  is  still  the  same 
as  the  building  originally  submitted,  that  meant  the  models  do  not 
have  to  be  redone  at  all  and  as  originally  submitted  everyone 
agreed  it  was  116  feet  high. 

We  on  the  ANC  cannot  understand  how  a  116-foot-high  building 
shrinks  to  110  feet  with  no  visible  change.  GW  and  WETA  oflferea 
two  rationalizations  to  explain  this  transformation.  One  has  to  do 
with  this  mechanical  penthouse  notion,  and  we  note  that  the 
Height  Act  is  very  clear.  The  only  penthouse  allowed  is  a  pent- 
house over  an  elevator  shaft,  period.  Anything  else  is  more. 

The  second  rationalization  involves  penthouse  setbacks.  The 
Height  Act  is  very  clear:  all  exterior  walls.  No  other  interpretation 
is  possible. 

Their  rationalization,  as  applicants,  is  not  consistent  with  the 
District's  administration  of  the  zoning  regulations.  Under  the  cur- 
rent regulations,  now  in  the  post-1986  revision,  exterior  walls  as 
defined  for  setbacks  are  all  four  exterior  walls. 

In  sum,  what  this  case  involves  is  an  attempt  to  rationalize  add- 
ing another  story  onto  a  building  above  the  height  limit  of  the 
Height  Act. 

We  request  the  Committee  not  to  accept  these  rationalizations, 
however  fine  the  university  and  the  institution,  WETA,  may  be, 
and  to  approve  H.R.  4242.  I  and  our  counsel  will  be  pleased  to  an- 
swer any  questions  that  may  evolve. 

The  Chairman.  Thank  you. 

[The  prepared  statement  of  Ed  Kelly  follows:! 
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TESTIMONY  OF  THE  FOGGY  BOTTOM  AND  WEST  END 

ADVISORY  NEIGHBORHOOD  COMMISSION  (2A) 

ON  HOUSE  BILL  H.R.  4242 

(Presented  by  Edward  T.  Kelly) 

Mr.  Chairman  and  Members  of  the  Committee: 

Advisory  Neighborhood  Commission  2A  thanks  the  Committee  for 
this  opportunity  to  present  testimony  in  support  of  H.R.  4242. 

My  name  is  Edward  T.  Kelly,  and  I  am  one  of  the  six 
Commissioners  of  ANC  2A.   I  have  lived  in  the  District  of 
Columbia  for  twenty-two  years  and  have  served  on  ANC  2A  since 
January,  1991.   A  resume  of  my  educational  and  professional 
background  and  experience  is  attached  to  my  prepared  statement, 
which  was  submitted  to  the  Committee  staff. 

H.R.  4242  addresses  a  proposal  by  George  Washington 
University  ("GWU")  and  the  Greater  Washington  Education 
Telecommunications  Association  ("WETA")  to  construct  a  building 
on  the  GWU  campus  in  Foggy  Bottom  at  the  corner  of  21st  and  H 
Streets  NW  to  be  used  jointly  by  GWU  and  WETA.   Much  of  the 
justification  for  the  proposed  project  as  offered  by  GW  and  WETA 
is  based  on  the  public  benefits  of  WETA ' s  activities  and  the 
desirability  of  relocating  WETA's  facilities  to  the  District  of 
Columbia.   ANC  2A  is  not  opposed  to  WETA's  activities  nor  to 
relocation  of  WETA  to  the  District  of  Columbia  nor  to  relocation 
of  WETA  to  an  appropriately  zoned  site  in  the  Foggy  Bottom/West 
End  area.   ANC  2A  opposed  this  proposed  project  before  the  Zoning 
Commission  because,  for  numerous  reasons,  the  proposed  site  is 
not  appropriate  for  WETA's  facilities.   I  will  confine  my  remarks 
today  to  issues  pertinent  to  H.R.  4242  since  we  recognize  that 
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those  are  the  only  issues  before  this  Committee.   ANC  2A  does 
not,  however,  recede  from  the  other  issues  and  objections  it 
raised  before  the  Zoning  Commission. 

As  the  Committee  is  well  aware,  the  Height  of  Buildings  Act 
embodies  a  policy  to  keep  the  built  skyline  of  the  Nation's 
Capital  relatively  low  (as  compared  to  other  major  cities  here 
and  abroad)  in  order  to  preserve  scenic  vistas,  to  provide  a 
sense  of  and  the  reality  of  openness,  and  to  protect  the  light 
and  air  of  adjoining  properties.   Preserving  the  low  skyline 
serves  the  federal  interest  but  also  serves  local  interests  since 
we  residents  of  the  District  of  Columbia  benefit  from  the  policy 
every  day.   This  is  the  kind  of  urban  policy  that  requires 
drawing  a  line  —  Congress  drew  the  line  in  1899  by  adopting  a 
formula  that  limits  the  height  of  buildings  based  on  the  width  of 
streets,  with  a  maximum  limit  of  130  feet.   Once  the  line  is 
drawn,  the  only  realistic  way  to  keep  such  a  policy  intact  is 
strict  enforcement  of  the  line  as  drawn.   Property  owners,  even 
acting  in  good  faith,  will  always  be  able  to  show  that  a  little 
extra  height  in  their  particular  case  will  not,  of  itself, 
undermine  the  overall  policy.   Each  such  exception,  however 
achieved,  chips  away  at  the  overall  policy  and,  ultimately, 
destroys  it. 

In  this  case,  GW  and  WETA  propose  to  construct  a  building 
that  is  116.5  feet  high.   However,  the  Height  Act  limit  for  the 
subject  site  is  110  feet.   That  is  sufficient  reason  to  deny 
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authorization  for  the  building. 

Prior  to  the  hearings  before  the  Zoning  Commission,  all  of 
the  drawings  and  other  documents  filed  by  GW  and  WETA  stated 
(correctly)  that  the  proposed  building  is  116.5  feet  high.   The 
Zoning  Commission's  notice  of  hearing  also  described  the  proposed 
building  as  116.5  feet  high.   However,  none  of  the  District 
zoning  authorities  noted  that  such  a  building  exceeds  the  Height 
Act  limit  for  the  site.   When  ANC  2A  raised  the  issue,  the  Zoning 
Commission  asked  the  Zoning  Administrator  for  an  opinion  on  the 
question,  and  the  Zoning  Administrator  ruled,  in  a  memorandum 
dated  November  24,  1993,  that  the  proposed  building  does  violate 
the  Height  Act.   We  believe  that  the  zoning  authorities  had 
overlooked  the  fact  that  the  Height  Act  limit  on  this  site  is  110 
feet,  rather  than  the  130  foot  maximum. 

There  are  large  areas  in  the  District  of  Columbia  where  the 
height  limits  of  the  Zoning  Regulations  are  lower  than  the  height 
that  would  otherwise  be  permitted  under  the  Height  Act.   The 
GW/WETA  site  is  an  example.   The  height  limit  for  this  site  under 
the  current  zoning  is  90  feet,  while  the  Height  Act  allows  110 
feet.   The  property  owner  could  build,  under  the  Zoning 
Regulations,  a  building  90  feet  high  with  an  additional  penthouse 
18'  6"  high.   That  building  would  be  entirely  under  the  Height 
Act  limit  of  110  feet,  and  the  Height  Act  would  not  be  relevant 
to  the  processing  and  approval  of  that  project  by  District 
authorities.   Thus,  many  construction  projects  in  the  District  of 
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Columbia  never  involve  application  of  the  Height  Act  at  all. 
Because  application  of  the  Height  Act  is  relatively  infrequent, 
we  believe  that  D.C.  zoning  authorities  often  overlook  the  Height 
Act  limitations.   As  noted  previously,  we  believe  that  is  what 
happened  in  this  case.   ANC  2 A  suggests,  therefore,  that  this 
Committee  consider  enacting  additional  enforcement  mechanisms  to 
assure  that  Height  Act  limits  are  not  overlooked  or  undermined 
for  projects  that  involve  the  Height  Act. 

After  the  Zoning  Administrator  advised  the  Zoning  Commission 
that  the  proposed  building  violates  the  Height  Act,  various 
communications  ensued  between  representatives  of  GW/WETA  and 
District  zoning  authorities.   ANC  2A  was  not,  and  is  not,  privy 
to  any  of  those  communications.   The  result  was  a  memorandum  from 
the  Zoning  Administrator  to  the  attorney  for  GW/WETA,  dated 
December  10,  1993,  stating  that  a  "revised  plan"  for  the  project 
complies  with  the  Height  Act.   We  first  learned  of  this  decision 
of  the  Zoning  Administrator  when  GW/WETA  filed  it  in  the  Zoning 
Commission  case  on  December  20,  1993.   We  also  had  no  opportunity 
to  question  the  Zoning  Administrator  or  other  witnesses  about  the 
details  of  the  "revised  plan"  and  the  basis  for  the  Zoning 
Administrator's  changed  decision. 

One  important  point  that  can  be  seen  in  the  "revised  plan" 
is  that  there  was  no  change  to  the  exterior  building  envelope  — 
the  size,  shape,  and  height  of  the  building  is  still  the  same  as 
building  originally  submitted,  which  everyone  agreed  is  116.5 
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feet  high.   How  did  a  116.5  foot  high  building  shrink  to  110  feet 
with  no  visible  change?   GW  and  WETA  offer  two  rationalizations, 
apparently  accepted  by  the  Zoning  Administrator,  to  explain  this 
transformation. 

First,  GW/WETA  labeled  the  structure  above  the  studios  that 
exceeds  the  110  foot  height  limit  as  a  "mechanical  penthouse". 
Even  with  the  limited  information  available  to  ANC  2A,  it  is 
apparent  that  that  structure  is  not  a  mechanical  penthouse,  but 
is  simply  part  of  the  studios.   The  structure  includes  equipment, 
such  as  HVAC  ducts  serving  the  studios  and  possibly  television 
and  electronic  equipment,  that  does  not  qualify  under  the 
definition  of  "mechanical  penthouse"  in  the  Zoning  Regulations, 
much  less  qualify  as  the  "penthouse  over  elevator  shafts"  allowed 
by  the  Height  Act  (the  proposed  building  does  have  a  separate 
penthouse  over  the  elevator  shafts) . 

The  second  rationalization  involves  penthouse  setbacks.   The 
Height  Act  requires  that  penthouses  "shall  be  set  back  from  the 
exterior  walls  distances  equal  to  their  respective  heights  above 
the  adjacent  roof".   The  so-called  "mechanical  penthouse"  over 
the  studios  and  the  main  penthouse  over  the  elevator  shafts  are 
not  set  back  at  all  from  the  north  and  east  walls  of  the  proposed 
building.   GW  and  WETA  claim  that  "exterior  walls"  mean  only 
walls  that  front  on  a  street  and,  therefore,  that  no  setback  is 
required  on  the  north  and  east  walls  of  the  proposed  building. 
That  position  is  not  consistent  with  the  legislative  history  of 
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the  Height  Act,  which  notes  that  one  purpose  of  the  Act  is  to 
protect  the  light  and  air  of  "the  adjacent  premises  on  all 
sides".   GW  and  WETA's  rationalization  also  is  not  consistent 
with  the  District's  administration  of  the  Zoning  Regulations, 
which  also  require  that  a  penthouse  "shall  be  set  back  from  all 
exterior  walls  a  distance  at  least  equal  to  its  height  above  the 
roof  upon  which  it  is  located"  —  the  same  setback  requirement  as 
the  Height  Act.   District  zoning  authorities  uniformly  read  the 
Zoning  Regulations  to  require  a  set  back  from  all  four  walls  of  a 
building.   An  example  can  be  found  in  Order  No.  15169  by  the 
Board  of  Zoning  Adjustment,  an  order  cited  by  GW  and  WETA  in 
support  of  their  rationalization,  which  states  that  the  Zoning 
Regulations  require  a  setback  from  all  four  walls  of  a  building, 
even  though  three  of  the  walls  involved  in  that  case  did  not 
front  on  a  street  (one  fronted  on  an  alley  and  two  were  party 
walls  with  adjoining  buildings) . 

In  sum,  what  this  case  involves  is  an  attempt  to  rationalize 
adding  another  story  onto  a  building  above  the  limit  imposed  by 
the  Height  Act.   ANC  2A  requests  that  the  Committee  not  accept 
these  rationalizations,  and  approve  H.R.  4242. 

Thank  you  for  the  opportunity  to  testify,  and  I  will  be 
pleased  to  answer  any  questions. 
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Edward  T.  Kelly 

500  Twenty-third  Street,  NW,  Washington,  DC  20037 
Home:  202-223-5692  Office:  202-223-5899 


General  Professional  Experience: 

Over  thirty  years  of  professional  experience  at  the  federal, 
state,  and  local  levels  and  in  the  private  sector  and  a 
nonprofit  trade  association.   Emphasis  has  been  directed 
at:   economic,  business,  and  community  development  (particularly 
the  roles  of  state  government,  small  business  firms,  and 
research  and  technology);  and  state  government  capacity 
strengthening  to  implement  quality  improvements  and  to  address 
changing  issues.   Operational  activities  in  staff  and  consulting 
positions  have  included:   strategic  planning;  policy  and 
program  development;  research  and  policy  analysis;  program, 
project,  and  administrative  management;  and  government, 
business,  and  research  sector  relations. 


Employment  History: 

U.S.  Data  on  Demand,  Inc.  Jul  91  -  present 

Founding  Partner  and  Corporation  Secretary 

Develops  and  markets  dataware  covering  selected  state  and 
metro  area  information  to  aid  business  development  and  government 
decisionmaking;  produces  graphic  presentation  systems  for 
strategic  decisionmaking;  provides  management,  policy,  and 
functional  area  consulting  services  to  business  and  government 
clients;  and  conducts  seminars  and  workshops  for  such  clients. 
Corporation  headquarters:   McConnellsburg ,  PA. 

Independent  Consultant  Sep  86  -  present 

Provides  economic  and  business  development  management  consulting 

services.   Clients  have  included:  federal  agencies  and  Congressional 

offices;  regional  associations  of  state  governments;  state 

science  and  technology  programs;  a  trade  association;  the 

economic  competitiveness  center  of  a  research  think  tank; 

a  Fortune  500  company;  a  start-up  business;  and  a  foreign 

media  firm. 

The  Small  Business  High  Technology  Institute 

Washington  Director  Oct  85  -  Apr  88 

Enhanced  the  innovation  process  and  competitiveness  of  technology- 
based  firms  (under  500  employees);  represented  the  interests 
of  such  firms  with  Congress,  federal  agencies,  and  state 
governments;  provided  information  and  technical  services 
to  such  firms;  worked  with  state  governments  to  ensure  that 
their  business  and  economic  development  strategies  and  programs 
utilized  the  potential  of  technology-based  small  businesses; 
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promoted  small  business-university  networking;  and  provided 
operational  support  for  a  $30  million  SBIR  Program.   Association 
headquarters:   Phoenix,  AZ 

National  Science  Foundation  Jan  72  -  Sep  85 

Apr  88  -  Jun  88 

Held  four  management  and  program  positions,  including  Director, 

Intergovernmental  Science  and  Technology  Program;  served 

both  as  intergovernmental  relations  officer  for  NSF  and 

as  director  of  (and  program  manager  in)  a  grant-making  office. 

Designed  and  managed  NSF ' s  first  state  government  program; 

changed  the  concept  of  state  science  advisor  from  an  independent 

individual  to  an  advisory  mechanism  integrated  within  the 

overall  policy  development  process  of  that  branch  of  state 

government.   Provided  financial  support  to  Governors'  offices 

and  legislative  leadership  and  support  offices  to  strengthen 

their  institutional  capacity  to  use  more  systematically 

scientific  and  engineering  expertise  and  information  in 

their  policy  development  processes,  problem  solving  activities, 

and  administrative  management;  worked  with  all  fifty  governors 

and  state  legislatures  and  their  national  and  regional  associations; 

represented  NSF  with  Congressional  Committees  and  Offices 

(CRS  and  OTA)  on  intergovernmental  science  and  technology 

issues;  and  managed  the  Washington  operations  staff  of  the 

Federal  Laboratory  Consortium. 

Commonwealth  of  Massachusetts  Mar  67  -  Jan  72 

Held  four  research,  policy  analysis,  and  program  development 
positions  in  two  state  agencies,  culminating  in  the  position 
of  "chief  of  staff"  of  the  Department  of  Community  Affairs; 
established  the  organizational  and  programmatic  goals  and 
objectives  for  that  department  when  new;  created  its  original 
organizational  and  personnel  structure;  and  developed  its 
first  budget. 

The  Planning  Services  Group,  Inc.  Jun  61  -  Mar  67 

Project  Director  (and  Project  Planner) 

Provided  urban  planning,  urban  design,  historic  preservation, 

and  economic  development  services  to  communities  and  regions 

throughout  New  England.  Firm  headquarters:   Cambridge, 
MA. 

Military  Service,  US  Army  Oct  58  -  Aug  60 

Teaching  Experience  (management  and  planning  related): 

Concurrent  with  above  from  1965  to  1970,  part-time  teaching 
positions  at  Harvard  University,  Boston  College,  and  Rhode 
Island  School  of  Design  and  guest  lecturing  at  many  universities 
and  colleges  in  New  England,  e.g.,  Massachusetts  Institute 
of  Technology  and  Boston  University. 
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Professional  Education: 

Special  Studies  in  Public  Policy  and  Policy  Analysis,  MIT 

MCP  (City  Planning),  Harvard  University,  1957-58,  1960-61 

B.  Architecture,  magna  cum  laude.  University  of  Notre  Dame, 
1952-57 

Other  Affiliations,  Appointments,  and  Awards  (selected): 

Commissioner,  Advisory  Neighborhood  Commission  for  the  Foggy 
Bottom  and  West  End  area.  District  of  Columbia,  1991  to 
present;  Chairman  1991,  Secretary-Treasurer  1992  to  present: 
one  of  six  Commissioners  for  the  area,  each  elected  on  a 
nonpartisan  basis  from  small  single-member  districts. 

Member,  National  Scanning  Board,  1985  to  1991:   developed 
regular  reports  to  Governors  and  selected  private  companies 
on  intermediate  to  long-term  impacts  on  the  state  policy 
context  from  trends  in  the  forces  at  work  in  society. 

Donald  C.  Stone  Award,  1982,  American  Society  for  Public 
Administration,  Section  on  Intergovernmental  Administration 
and  Management;  awarded  for  distinguished  contributions 
to  intergovernmental  management  in  developing  NSF ' s 
Intergovernmental  Program. 

Two  Urban  Design  Awards  from  the  US  Department  of  Housing 

and  Urban  Development  (1960s)  for  historic  preservation 

planning  activities  in  Salem,  Massachusetts,  and  in  Apalachicola, 

Florida. 

Memberships  (selected;  current): 

American  Society  for  Public  Administration  (Section  on 
Intergovernmental  Administration  and  Management;  Section 
on  Science  and  Technology  in  Government;  Program  Committee 
for  the  1988  Annual  Conference) 

American  Planning  Association  (Intergovernmental  Affairs 
Division) 

American  Institute  of  Certified  Planners 

Technology  Transfer  Society 
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The  Chairman.  Dr.  Sellin. 

STATEMENT  OF  DAVID  SELLER 

Dr.  Sellin.  Mr.  Chairman  and  Delegate  Norton,  I  am  one  of  your 
constituents,  a  Washington  resident,  and  I  am  speaking  as  an  in- 
terested citizen  and  at  the  request  of  the  Residential  Action  Coali- 
tion. 

I  have  testified  in  similar  hearings  before  the  Senate  on  the  Judi- 
ciary Office  Building,  the  BZA,  and  the  Zoning  Commission,  on 
Techworld.  I  have  sent  testimony  to  this  House  Committee  in 
March  of  1991.  I  will  submit  those  for  the  record. 

I  have  been  asked  to  make  a  few  observations  about  the  proce- 
dure in  the  city  in  relation  to  this  sort  of  interpretation  of  the 
Height  Limit  Act  as  it  pertains  to  the  WETA  building. 

If  it  weren't  for  this  kind  of  congressional  hearing,  we  would 
have  chaos  in  the  determination  of  the  height  limit  in  this  city.  I 
won't  go  into  some  of  the  aspects,  but  the  NCPC  has  made  a  val- 
iant effort  in  its  staff  analyses  of  these  questions,  frequently  only 
to  be  frustrated  by  the  Commission  itself  in  its  vote  because  of  the 
lopsided  representation  of  the  city,  which  has  become  distorted  in 
the  aftermath  of  the  home  rule  process. 

One  of  the  problems  that  we  face  is  that  many  of  these  violations 
which  we  consider  intentional,  form  a  pattern  of  circumvention  of 
the  height  limit  on  the  part  of  the  Mayor,  the  City  Council,  and  fre- 
quently the  very  agencies  that  are  expected  to  protect  the  city 
against  violations. 

M[any  of  these  come  from  definition.  English  is  a  very  pure  lan- 
guage, and  wall,  whether  it  is  a  bearing  wall,  a  curtain  wall,  or  an 
outside  wall,  has  a  very  clear  meaning.  There  have  been  violations 
of  this  penthouse  business  on  many  levels. 

First  of  all,  the  penthouse  is  usually  not  subject  to  design  review. 
You  get  boxes  sitting  on  top  of  buildings,  and  thev  are  all  18.5  feet 
high  and  18.5  feet  back  from  the  roofs  level  and  they  are  mainly 
hideous.  They  are  not  necessarily  any  better  or  worse  than  some 
of  the  little  dimples  that  were  put  on  top  of  buildings  in  1910,  but 
they  are  ubiquitous.  They  also  are  never  or  seldom  sent  on  to  the 
NCPC. 

Mr.  Griffith  was  aware,  I  believe,  of  the  abuse  as  early  as  1986. 
If  you  will  look  at  some  of  his  memos  to  the  BZA,  he  objected,  but 
didn't  get  any  cooperation. 

He  did  not  ask  for  any  hearings  to  address  the  problems.  Mr. 
Bottner,  I  believe,  regularly  simply  declared  that  a  lot  of  these 
were  variances  and  sent  them  on  to  the  BZA  for  approval. 

So  they  never  routinely  came  to  the  attention  of  the  NCPC. 

Mr.  Dobbins  mentioned  in  his  recent  testimony  that  there  were 
about  20  of  these  violations,  I  think.  I  only  have  a  list  of  12,  and 
I  have  submitted  them  for  the  record.  These  are  all  cases  where  the 
roof  structure  was  in  violation  of  the  setback.  You  can  take  a  look 
at  those.  They  are  in  the  record. 

There  are  all  sorts  of  territorial  imperatives 

The  Chairman.  I  would  just  interrupt.  I  don't  believe  that  Mr. 
Dobbins — the  record  will  show  it — said  20  violations.  I  think  he 
was  hard  pressed  to  think  of  two. 

Dr.  Sellin.  I  am  sorry.  Then  I  did  misunderstand. 
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The  CHAraMAN.  Our  previous  panel  of  witnesses  was  a  little 
short  on  coming  up  with  violations. 

Dr.  Seller.  Well,  there  are  eight  here,  and  perhaps  his  two  are 
an  additional  two.  I  hope  he  submits  them  for  the  record  since  he 
is  aware  of  perhaps  two  more.  I  am  sorry  about  that. 

There  are  all  sorts  of  problems  with  definition  in  direct  attempts 
to  violate  the  height  limit.  One  is  ground  level.  To  say  that  the 
ground  begins  40  feet  or  30  feet  above  the  air  on  a  curb  level  and 
an  overpass  is  a  patent  absurdity.  Condon  Keyes  in  Florance  has 
done  that  for  Station  Place.  They  have  argued  that  the  height 
should  begin  30  or  40  feet  above  the  ground  at  the  overpass. 

The  L'Enfant  plan  is  on  ground  level  and  it  anticipated  ground 
fill  in  various  places.  Capitol  Hill  is  only  55-some  feet  above  sea 
level,  and  between  Union  Station  and  Capitol  Hill,  there  is  an  18- 
foot  landfill. 

Now,  do  you  begin  your  height  limit  from  where  the  land  is 
under  the  landfill  or  do  you  begin  it  at  the  top  of  the  overpass?  I 
think  it  is  obvious  that  it  begins  at  ground  level. 

This  has  been  one  attempt  to  take  care  of  that. 

Street  width.  The  Techworld  project  did  go  before  the  Zoning 
Commission  and  was  a  tortuous  situation.  They  couldn't  get  their 
height  limit  by  the  best  address,  that  is,  by  putting  the  entrance 
on  K  Street,  even  though  it  was  supposed  to  serve  the  Convention 
Center.  Instead,  what  tney  did  was  combine  K  Street,  saying  that 
Mount  Vernon  Place  to  the  north  of  the  Carnegie  Library  was  also 
K  Street,  and  that  instead  of  being  87  feet  wide  from  curb  to  curb, 
it  was,  in  fact,  double  that,  which  gave  them  130  feet.  That  was 
approved  by  Corporation  Counsel  the  morning  of  the  hearing  at  the 
NCPC. 

There  was  a  hearing  that  was  deliberately  sabotaged  by  the  Dep- 
uty Mayor  for  Economic  Development,  Curtis  McClinton  Jenkins 
for  Dave  Clarke,  the  head  of  the  City  Council,  in  collaboration  with 
the  applicant,  Mr.  Cecchi.  The  building  has  become  an  eyesore  and 
an  abomination  and  a  failure  in  every  respect  of  the  word. 

The  definitions  of  cornice.  The  Union  Station  cornice  was  sup- 
posed to  be  the  height  limit  for  the  Judiciary  Office  Building.  In- 
stead, it  was  considered  the  cornice  above  the  clear  story.  This  also 
affected  the  attempted  superstructure  on  top  of  the  Post  Office. 

The  NCPC  carefully  fought  the  Post  Office  addition.  I  was  at  the 
hearings  and  I  know  there  are  staff  reports,  but  the  NCPC  is  pow- 
erless in  the  face  of  concerted  opposition  by  the  Mayor  and  by  the 
City  Council  pushing  a  project.  There  was  extreme  pressure  put  on 
the  Zoning  Commission  by  the  city  government.  What  happened  of 
course  in  this  particular  instance  was  that  the  staff  report  of  the 
NCPC  was  gutted  by  the  Commission  itself  and  not  presented  to 
the  Zoning  Commission. 

The  staff  report  was  clearly  against  that  particular  project,  but 
it  wasn't  presented.  I  have  a  copy  of  the  unexpurgated  report. 

In  conclusion,  if  you  are  going  to  protect  the  height  limit,  it  has 
to  be  reco^ized  as  a  benefit  and  not  as  some  kind  of  a  constraint. 
It  is  a  design  problem  that  any  architect  can  solve. 

The  commercial  district  in  downtown  is  larger  than  almost  any 
city  in  this  country  in  recognition  of  the  low  height.  You  don't  need 
high  height.  I  have  Greorge  White's  testimony  before  this  Commit- 
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tee  saying  that  if  the  land  is  free — ^he  said  free —  not  cheap,  you 
can  build  a  one-story  building  and  make  money. 

If  the  architect  is  given  the  specification  that  he  has  to  be  under 
a  certain  height  limit,  the  architect  will  do  that.  The  architect  does 
what  the  client  tells  him  to  do.  In  this  case,  it  is  up  to  the  law  to 
be  enforced  to  make  sure  that  the  client  and  the  architect  are  in 
conformance. 

So  frankly,  I  would  say  that  it  would  be  healthy  to  correct  the 
lopsided  influence  of  the  city  in  interpreting  what  they  consider 
their  own  bailiwick,  and  it  isn't.  It  is  mine  and  everybody's  here 
and  yours.  I  think  that  the  addition  of  congressional  and  Federal 
representation  on  the  NCPC  would  be  a  great  benefit. 

But  I  do  think  that  there  is  a  caveat  there,  that  in  several  cases 
where  the  citizens  have  finally  taken  to  court  an  egregious  offense, 
there  has  been  at  least  one  that  I  can  think  of  in  the  other  House, 
I  think  it  is  called,  where  on  the  budget  bill  there  was  a  rider  that 
completely — we  didn't  have  a  watch  on  it  careful  enough  when  the 
budget  came  around  for  an  action — there  was  a  rider  put  on  the 
budget  bill  and  suddenly  our  court  case  was  mooted  because  it  was 
made  law.  Therefore  we  had  no  case. 

So  you  have  to  watch  that  you  don't  overload  your  NCPC  rep- 
resentation with  members  from  Northern  Virginia  or  Maryland 
who  are  already  well  represented. 

The  Chairman.  We  will  watch  out  for  that. 

Dr.  Sellin.  Good. 

[The  prepared  statement  of  David  Sellin  follows:] 
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TESTIMONY  OF  DAVID  SELLIN  REPRESENTING 
THE  RESIDENTIAL  ACTION  COALITION 
RE  CONGRESSIONAL  BILL  4242 
ON  THE  HEIGHT  LIMIT  OF  WASHINGTON,  DC. 


April  26,^1994 


If  it  were  not  for  Congressional  intervention  in  cases  such  as  W.E.T.A.  there  would  be  no  Height 
Limit  enlbrcement  in  the  City,  the  government  ot  which  has  in  numeroas  actions  ignored  or 
nullified  b\  legalistic  flimllanimer\'  the  Height  Limit  Act,  the  law  which  has  kept  Washington  one 
of  the  most  remarkable  planned  cities  ot  the  world,  a  law  that  is  being  systematically  erroded.  The 
Bill  to  limit  the  WETA  building  height  is  a  necessary  exercise  due  to  dereliction  of  the 
Commissioners  of  the  National  Capital  Planning  Commission  and  arrogance  of  city  officials.  The 
staff  of  the  N'.C.P.C.  has  superior  training  in  planning,  institutional  memory .  is  usually  objective 
in  overseeing  the  Height  Act,  and  interprets  the  plain  English  language  of  the  Act  to  mean  just 
what  it  says.  The  District  government  and  most  of  its  representatives  on  the  N.C.P.C,  however, 
accept  contorted  interpretations  by  the  lawyers  that  serve  speculative  developers,  whose  sole 
objective  is  to  maximize  immediate  profit  by  putting  up  the  largest  possible  building  at  minimum 
cost.   Mayor  and  Council  ignore  Federal  law  in  the  name  of  Home  Rule,    resulting  in  a  series  ot 
bizarre  contortions  of  the  law  designed  to  relieve  the  City  of  this  responsibility  under  that  verv' 
Home  Rule  Act  which  specificall\  prohibits  violation  of  the  Height  Limit  .\ct.  One  particular  law 
firm  specializes  in  creating  these  strategies  of  special  interest  ad  hockery.   In  this  testimon\'  the 
projects  cited  are  all  since  the  beginning  of  Home  Rule  in  1973.  The  various  strategies  regularly 
used  are  identified,  and  they  fall  roughly  into  the  following  live  categories: 

1.  The  e.vtcrior  walls  of  a  building  redefined  for  set  back  of  roof  structures    Ihis  has 
produced  the  greatest  number  ot  violations  through  the  BZA  process.  Reginald  (jiiliith  became 
aware  of  this  abuse  by  1986  and  through  a  memo  to  the  Zoning  Commission,  objected  but  did  not 
ask  for  any  hearing  to  address  the  problem.  Joseph  Bottner.  Zoning  .Administrator  ot  the  Cit\'. 
realized  that  this  devise  was  inconsistent,  but  said  the  Height  .\ct  could  be  waived  because 
exterior  wall    in  the  Height  .\ct  referred  only  to  street  frontage.  What  that  makes  of  the  other 
exterior  walls  is  not  elaborated.  Numerous  cases  ol  violation  ol  the  one  to  one  toot  setback  were 
simply  sent  by  \Ir.  Bottner  to  the  B.Z..\.  to  be  passed  as  variances,  with  no  recognition  of  the 
Height  .\ct  at  all.   B.Z.  A.  decisions  are  not  sent  to  N.C.P.C.  for  review.    I'he  problem  at  the 
Board  of  Zoning  .adjustment  ha.s  been  excerbated  by  the  lact  that  the  N.C.P.C.  members  .sitting 
to  represent  the  Federal  Interest  have  failed  to  do  so  in  many  cases.  Here  is  a  list  of  such  actions. 


Case  No. 

Oder  Date 

11817 

Sept.  9.  1975 

12798 

Jan.  30.  1975 

13061 

Nov.  8.  1975 

13124 

,Iune  18.  1980 

13187 

.Tune  18.  1980 

13449 

.Apr.  23.  1981 

13528 

Sept.  3.  1981 

13716 

June  21.  1982 

13788 

Sept.  30.  1982 

14175 

Dec.  3.  1984 

15159 

Dec.  26.  1980 

15169 

Mav  17.  1991 
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Property  Address 

1627  K  St.  NW 

1100  15th  St.  NW 

2301  Washington  Circle.  NW 

1611  LSI.  NW 

1801  L  St.  NW 

1819  L  St.  NW 

801  18th  St.  NW 

1023  15th  St.  NW 

11 1 1  1 4th  SI.  N W 

816  Conn.  .Ue.  NW 

555   lllh  St.  NW 

1430  K  St.  NW 


2.   Tunneling  to  the  widest  street      Since  the  width  oi  the  street  plus  20  feet  is  the  Height  Limit 
.Vet  lormula.  the  ruse  here  is  to  tind  the  widest  street  in  the  \icinil>'  to  claim  as  the  address  for 
building  permit  purposes,  even  though  the  building  lot  may  be  considerably  removed  from  that 
street  b\  mter\enmg  buildings,    fhis  is  achieved  through  the  assemblage  of  tax  lots  and  addresses. 
and  sometimes  b\  building  a  "connecting  structure"  or  a  nipple  between  two  office  buildings  in 
order  to  plug  onto  a  false  address  on  the  widest  street.  The  tax  lots  are  then  expeditiously 
combined  b\'  the  cit\ .  though  it  ma\  take  a  common  citizen  a  \  ear  or  more  to  record  a  lax  lot  on 
a  condominium.   Following  are  a  tew  examples  of  this  sleight  of  hand  evasion  ol  the  Height  .Act 
Most  ot  these  deceptions  have  never  been  identified  publich. 


•  The  Burke  Park  .\paiimcnt  building  at  1112  1  llli  SI.  NW  giabs  extra  height  h>  having  an 
entrance  tunnel  between  buildings  to  a    .Massachusetts  .Ue  .address,  even  through  the  side  facing 
the  .Avenue  is  tar  removed,  but  close  enough  to  be  a  visible  evesore  from  historic  Massachusetts 
Avenue.   Illegal  excess  height  gained  through  this  chicanerv  is  about  1  8  teet. 

•  f  he  green  glass  otfice  behemoth  at  16 1 5  1   St.   .\  W  on  the  north  side  clauns  us  extra  stones  t>v 
Its  construction  Hush  to  the  back  of  the  11  t  Union  building  (.VIL  CIO)  at  1125  16th  St.  NW.    in 
the  block  also  occupied  bv  the  National  t,Jeograph!c  building.  Here  there  is  no  visible  link  or  anv 
pretense  to  an  address  on  16th  St.  fhe  building's  entrance  is  removed  from  16th  St.  bv  more  than 
100  led.    The  illegal  heiglit  is  some  20  leet  and  extends  well  through  the  block. 

•  The  Building  al  1 200  ( i  St  NW  that  backs  u]i  to  the  I  lomer  Building  downtown  uses  the  same 
excuse,  but  the  deception  is  now  siill  visible  lo  the  naked  eve   Built  in  1990  to  1991    its  claim  to 
an  address  on  the  wider  13th  St. is  a  llimsv    i:om|-)ositi()n  board  shambles  that  snakes  belvvecn  blind 
doors  over  an  <  )Iiver  Carr  Park  on  a  paved  lot  next  d(X)r.  I'he  building  ciearlv    has  no  Ironlage  on. 
or  even  a  lunnel  to  I  ^ih  St.  bul  a>.hieves  ihe  heiohl  thai  would  accrue  !(>  ihat  address  a  block 
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away.  This  is  sneaky,  and  worth  a  field  trip  by  the  District  Committee:  the  shambles  is  cleariy 
visible  trom  F  St. 

•Still  unbuilt  is  a  building  at  1320  G  St.  proposed  by  the  John  .Akridge  Co.  in  1992  .  Through  the 
dosing  ol  an  alle\  near  Clements  Bakery  and  the  assembly  ol  lots  it  u  ould  elaim  an  address  on 
the  same  1 3th  St.  and  gain  an  e.xtra  story .  The  side  ol  the  proposed  building  is  some  1 90  teet 
removed  trom  13th  St.  and  would  have  no  frontage  constructed  on  13th  St.   The  cit>'  had  no 
objection,  but   X'.C.P.C.  stati  review  has  e.xposed  the  creative  erosion  ot  the  Height  Limit  .\ct. 
Financing  has  not  been  found  .  so  there  is  still  time. 


3.  Using  Hcioht  Limit  Schedule  G  to  Dwarf  Federal  Landmark  Buildings.   In  the  Height  .Act 
of  1910  the  three  Cit\'  Commissioners  were  directed  b\  Congress  lo  enhance  the  areas  around 
important  public  buildings,  including  the  While  House.  Patent  Ollice.  Treasurv-  Building,  and 
I  "nion  Station,  by  identiiying  where  neighboring  buildings  should  be  lo\\>er  than  permitted  by  the 
street  width  formula.   A  Schedule  of  Building  Heights  was  produced  which  lowered  heights  al 
tifteen  sites. This  has  been  turned  topsy-mrvy  by  Mayor  and  the  Corporation  Counsel  to  give  the 
\  layor  and  Citv  C  ouncil  authorit\'  to  increase  the  heights  around  these  FederaJ  landmarks  to 
yvhate\'er  height  they  wish!!!  Coiporalion  C^ounsel  has  produced  written  opmions  supportmg 
ihe  Cit>'s  authority  to  do  this. 

•This  was  tirst  used  on   Metropolitan  Square  on  1  5th  St.  across  from  the   IS.  frea.surx .  Planned 
by  Oliver  Carr  behind  the  Landmark  facades  of  Ihe  Keith  .\lbee  block,  the  project  required  the 
destruction  of  Rhodes  Tavern,   listed  on  Ihe  National  Register  ot  Historic  Places,  and  Ihe  only 
remaining  commercial  structure  remaining  near  the  Wliile  House  predating  Ihc  \\  ar  of  1812. 
(A  lawsuit  brought  to  save  Rhodes  favem  failed  before  D.L\  Supenor  Court  judge  \\  illiam 
Stewart.  .Ir. ).   During  the  ensuing  preservation  battle,   ciiizcns  discovered  thai  the  project  would 
break  the  height  limit  by  a  whopping  35  feet..  .\  Secret  Service  invesligation  produced  a  memo  to 
the  Citv.  advising  thai  the  height  would  breach  Ihe  secuntv  ol  the  While  House;  the  public  area 
proposed  atop  Ihe  structure  providing  an  unobstructed  view   ol  While  House  and  grounds,   a 
secuntv  risk  on  all  occasions  of  Slate,  fhe  impact  ol  this  project  on  the  1  edcrai  interest  is 
inescapable.   David  Childes  of  Skidmore.  (Swings  and  Merrill,   the  aichitect  and  then  silting 
Chairman  ot  N.C.P.C..   had  as  his  dutv  to  see   thai  Ihis  project  was  placed  on  the   N.(M*  C". 
agenda  lor  review  al  the  N(n.  7.  1979  Commission  meeting  in  response  lo  the  Secret  Service,  but 
it  never  got  on  the  agenda.    Ihis  patent  conlbcl  ol  interest  lost  Rhodes  lavem  to  a   building  ol 
excessive  height,  which  compels  the  Secret  Service  lo  erect  a  tenipoian  shield  al  the   U hite 
House  entrance  lor  the  protection  ol  visiting  lleaiK  ol  State.    A  ^iti/ciis'  sun.  to  which  m\  wile 
.\nne  Sellin  was  a  jiartv.  was  brought  in  opposition  to  tlic  projC^t  in  1  edcrai  nistiicl  (  Ouil  loi  the 
Distncl  ol  Columbia,    .ludge  .lohn  Pratt  ruled  m  lavoi  ol  the  developnicnl  on  the  basis  ol   laches. 
Corporalion  Counsel  lor  Ihe  Dislnci  promulgated   lor  the  lirsi  lime  Ihc  notion   ol   Cilv    authority 
to  raise  the  height  for  sites  surrounding  public  federal  landmarks  abov  e  Imiits  specified  >  >n 
Schedule  u  appended  to  the  1910  Height  Act.   ( )nlv  later  did  ^iti/ens  learn  through  a  lieedom  ol 
Inlonnation  request   that  there  had  been  a  wnlten  agiecmcnl  hv  the  Cilv    i.i  clear  li>i    ( )livcr  CaiT 
all  ol  Ihe  regulalorv  hurdles  in  the  path  ol  his  juggeniaul.  so  he  could  ^oPNtrui-l  ri  unailered  (  see 
attaciitnenlsi    In  light  ol  David  Childes'  role  in  diverting  this  piojc^-t  tioin  the  .igciuia  ot  \  C  P  C  . 
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how  could  this  architect  have  since  been  hired  by  N.C.P.C.  to  conceive  a  Plan  for  the 
Monumental  Core  of  Washington.,  for  which  N.C.P.C.  now  wants  close  to  $400,000  to  promote 
a  scheme  no  V\'a.shington  citizen  is  allowed  to  see 

•The  areas  surrounding  Bumham's  Union  Station  were  on  the  Height  Limit  Schedule  in  order 
to  maintain  the  station  as  cit\-  gate  and  ceremonial  portal  to  the  Capital,  while  insuring  that  the 
Capitol  would  maintain  a  dominant  elevation  in  the  I'Enfant  and  McMillan  plan.  .\  proposed 
addition  to  Daniel  Bumham's  Post  (Jffice  which  Hanks  I  nion  Station  would  have  broken  the 
Height  Limit  b>  over  1 0  feet.  The  architect  for  the  proposed  addition  argued  that  the  Old  Post 
Ottice  absoluteh-  could  not  be  adapted  for  productive  use  without  addition  of  this  e.xtra  story. 
The  N.C.P.C.  beat  back  this  proposal,  in  part  due  to  the  testimony  of  vigilant  citizen  groups.  It  is 
reused.  The  proposed  philatelic  museum  is  in  the  building,  and  the  Post  Otiice  function  preserved. 

•Here  it  should  be  said  that  the  Congress  recognized  its  own  responsibility  to  maintain  the  integritv' 
of  the  Height  Limit  .Act  m  sending  the  Judicial  Office  Building  on  the  other  side  of  Union  Station, 
now  the  Thurgood  Marshall  Building,  back  to  the  drawing  board.  It  was  subject  to  exactly  the 
same  legal  limitations  as  the  above.  occup>'ing  the  lot  symetricallv  tlanking  the  Bumham  Post 
Office.   Specifications  lor  the  project  were  too  high  from  the  start,  which  could  not  have  escaped 
the  .Architect  of  the  Capitol.    e\-officio  a  member  of  the  Zoning  Commission.  B.Z..A..  P..A.D.C.. 
and  who  oversaw  the  process.  Impact  on  the  Federal  interest  could  hardly  have  been  more 
apparent,  and  it  was  in  violation  of  the  additional  limits  in  Schedule  G.  Yet  the  project  succeeded 
in  going  through  the  entu'e  selection  of  five  eligible  candidates  tor  competition,  and  a  winner 
selected,  all  the  time  on  the  assumption  that  its  site  within  the  bounds  of  Capitol  Grounds  atforded 
it  some  sort  of  extra-tenitorial  immunit\  from  the  law.  the  annex /or  the  Supreme  Court,  no  less. 
Supported  by  citizen  testimon> .  and  an  inlbrmal  observation  b\  the  Chief  Justice,  the  Senate 
Committee  on  Public  W'orks  ordered  it  back  to  the  drawing  board  for  compliance.  Imagine  today  if 
that  building  were  several  storys  higher,  and  what  it  would  do  to  the  vista  to  the  Capitol  and  the 
hanmony  of  Columbus  Plaza. 

•Circumvention  was  attempted  at  G  and  8th  St.  N\V"  b\   Boston  Properties.  Hartman-Cox 
architects.   Two  buildings  across  from  the  National  .\ luseum  of  .American  .Art  on  either  side  of 
8th  St.  were  designed  in  violation  of  the  Height  Limit  Schedule  bv  1 0  feet.   The  Srmthsoman 
testified  against  the  project  before  the  National  Preservation  Review  Board  on  the  grounds  that  it 
broke  the  Height  Limit  .Act.   .Architect  George  Hartman.  a  sitting  member  of  the  Fine  .Arts 
Commission,  knew  of  the  violation,  and  he  admitted  that  the  building  could  be  lowerd  by  1 0  feet 
with  no  adverse  affect  on  design,  but  that  apparentlx  did  not  suit  the  developer.  Depite  the 
continuing  violation  of  the  Height  Limit  .Act.   the  Preservation  Review  Board  voted  for  the 
project,  which  has  not  proceded  to  fiirther  hearings,  presumablv  for  lack  of  funding.  There  is  still 
time.   .  Vnd  time  to  preclude  improper  use  and  height  tor  anv  building  to  the  east  of  the 
monumentalOld  Patent  Office  Building. 

•.At  9lh  and  E  St.  NW  Kingdon  Gould  proposed  a  building  that  violated  the  Height  Schedule. 
Neither  D.C.  Corporation  Counsel  nor  Citv  Council  had  ojection.  Citizens  brought  it  to  the 
attention  of  Congress,   resulting  m  a  unaiumous  vote  to  overrule  the  Citv  in  1992  .  .Vmong  these 
•iupporters  of  the  Height  Limit  was  Del.  Norton,   noted  by  grateful  constituents,  who  also 
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commended  Rep. Pete  Stark  tor  his  firm  stance  and  vigorous  initiatives  in  keeping  Washington 
"worthy  of  a  Nation." 


4.  Combining  streets  to  inflate  street  wdth 

•  The  Tech  World  project  broke  the  Height  Limit  by  this  plov .  resulting  in  one  ol"  the  ugliest  and 
most  predictable  blights  on  the  Cit\'.  Eighth  Street  is  the  only  rEnlant  street  that  is  not  an  Avenue 
to  be  specifically  protected  by  the  Federal  law.  along  with  Mt.  \cmon  Square.  .\ny  planner 
with  imagination  could  see  the  potential  in  developing  around  the  reciprocal  vista  between  the 
Patent  Office  and  Carnegie  Library.    Saying  he  did  not  care  it  the  strucnire  were  compatible 
with  its  surroundings  as  long  as  it  had  his  "signature".dcveloper  Ciiuseppi  Cccchi  argued  that  only 
if  he  could  close  Eighth  Street  and  throw  over  it  a  "bridge"  would  the  project  bring  prospentv  to 
a  "desolate"  section  of  the  cit>'.  "Big  Fish"  were  clamoring  to  lease  the  vastly  expanded  top  lloors. 
and  since  "little  tish  like  to  swim  under  big  tish"  hiU  occupancy  and  hundreds  ot  jobs  were 
assured.  Economic  prosperitv'  was  within  our  grasp.   It  would  augment  the  Convention  Center, 
bringing  it  to  a  Junctional  level,  be  an  .Anne.x  ot  the  I'niversitv'  of  the  District  ol  Columbia, 
provide  public  theater,  and  more.  The  widest  street  with  highest  elevation  was  K  Street,  but  not 
enough  at  87  feet  to  achieve  ma.\imum  allowable  height.  Corporation  Counsel  declared  .\Il. 
\'emon  Place,  north  ot  the  Square,  to  be  part  ot  K  Street,  the  combined  width  giving  desired 
elevation.  By  ramming  the  Eighth  Street  give-away  through  the  street  and  alley  closing  process  the 
"Bridge  of  Size"  was  achieved,   a  grotesque  travesty.    ITie  X.C.P.C.  Stall  report  recommended 
against.   Federal  members  ot  the  Commission  moved  in  opposition,  but  through  a  parliamentarv 
device  the  developer,  with  City  collasion.  rammed  the  project  through  X.C.P.C.  The  Cit>  muscled 
it  through  the  Zoning  Commission,  though  two  Federal  members  opposed.  Citizens'  eftbrts  to  halt 
the  project  in  the  courts  were  mooted  by  a  rider  attached  b\'  a  \  irginia  Senator  to  the  Continuing 
Resolution  on  the  Budget,  permitted  the  closing  ot  8th  St.  so  it  went  through  Congress  without  a 
hearing.   Xo  high  tech  tenants  were  found,  jobs  and  benelits  never  materialized,  and  the  building 
is  a  fmancial  and  economic  bast  as  well  as  a  carbuncle  on  the  great  LT.nfant  Plan.  1  here  are 
fifteen  original  squares  in  the  onginal  LT.nfant  Cit>.  and  man\  more  in  the  later  extension,  as  well 
as  pocket  parks  and  other  open  spaces. .  Can  surrounding  streets  now  be  combined  at  any  lot  on 
these,  by  simple  decree  of  Corporation  Counsel  supporting  the  I  "iiy  politicians,  to  gjve 
enormous  extra  height  to  buildings  on  squares?  This  needs  immediate  scrutin>'  and  Congressional 
review. 


5.  Pie  in  the  Sky 

•  Fhe  Station  Square  project  proposed  at  2nd  and  H  Streets  X.E.  has  brought  tunneling  for  the 
best  address  to  new  heights,   a  refmemeni  that  might  be  the  wave  ol  the  luture.    B\  declanng  the 
curb  of  the  H  Street  overpass  to  be  ground  level,  the  developers  attempt  to  suppK  thirtv  or  more 
feet  above  that  permitted  by  the  Height  Limit  .\ct.  The  project  passed  through  the  Distnct  ot 
Columbia's  zonmg  review  with  thing  colors.    1  he  Fine  .Ails  Commission  at  the  pieliminarv  design 
review,  listened  to  citizen  objection,  and  sent  it  back  to  the  drawing  board. 


93 


•Across  the  railroad  righl-ol-wa>  is  a  puzzle  in  progress  by  Greenbaum  &  Rose  called  I'nion 
Center  Plazj.  most  conspicuously  marked  b\  the  CXX  signs  that  identih'  the  occupant  ot  the  three 
lop  tloors  ol One   building  m  the  complex.   C  ompleted  structures  have  a  height  of  110  and  120 
feet  that  is  apparently  taken  Irom  North  Capitol  Street.   \el  are  far  removed.    Access  to  the  court 
on  which  lhc\-  face  is  from   f-lrsl.  Irom  which   the  address  X20  First  Street  N.W".  is  derived,  a 
street  ol  a  width  that  would  allow   SO  feet  m  height.  How  this  happened  is  a  mysten.  and  should 
be  investigated.  There  are  several  more  buildings  projected  for  the  site  and  excavation  has  begun. 


In  conclusion  I  suggest  that  the  C'iiy  be  given  .NO  authontv  whatever  to  interpret  the  Building 
Height  .Act.   having  abu.scd  the  .Vet  repeatedly  since  Home  Rule.    The  staH  of  X. CM'. C.  should 
be  strenthencd  in  its  authority.  Height  Limits  are  always  a  federal  matter  in  the  Capital  Citv'.  The 
ellectiveness  ot  X.CM'.C.  has  been  senouslv  diluted  bv  the  Home  Rule  .\ct.  It  gives  the  City  a 
disproportionate  number  of   seals  on  that  important  planning  Commission.   Bv  acting  as  a  united 
block  with  marching  orders. //;^ /^«rr/f/  has  in  past  years  used  its  position  to  outx'ote 
Federal  representatives  from  diverse  agencies  who  ha\'e  no  coordinated  agenda,    Ihis  does  not 
ajipear  to  be  happening  al  present,  but  there  are  senous  problems  with  the  wav  the  Chairman 
conducts  business.    Congress  must  mstrucl   ihem  and  present  federal  representatives   to  idenlilv 
federal  Height  I  imit  .\cl  violations  and  to  vigonisly  defend  the   .\ct  in  the  interest  of  the  citizens 
of  W'ashinulon  and  the  Xalion. 
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The  Chairman.  Mrs.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman.  I  want  to  especially  wel- 
come these  witnesses  because  their  community  activism  is  always 
appreciated.  It  is  what  the  city  and  self-rule  in  this  city  is  all 
about,  based  upon  that  kind  of  activism. 

I  just  want  to  establish,  do  all  three  of  you  live  in  close  proximity 
to  tnis  project? 

Mr.  Draude.  Yes,  ma'am. 

Mr.  Kelly.  Yes,  ma'am. 

Ms.  Norton.  How  close  do  each  of  you  live? 

Mr.  Draude.  Ms.  Norton,  I  Hve  at  2141  I  Street,  Northwest, 
which  is,  I  would  say,  a  half  a  block  down  from  the  project  site. 
It  is  around  the  corner. 

Mr.  Kelly.  I  live  at  500  23rd,  which  is  approximately  five  or 
sixstreet  lengths  away. 

Dr.  Sellin.  1834  16th  Street,  which  is  quite  a  distance  away. 

Ms.  Norton.  I  take  it  all  of  you  would  have  preferred  that  the 
zoning  for  this  spot  remain  residential  and  objected  to  it  becoming 
commercial  zoning? 

Mr.  Kelly.  The  ANC  objected  to  the  rezoning  to  commercial 
independently  of  the  issue  of  whether  or  not  WETA  would  be  there. 

Ms.  Norton.  That  is  precisely  what  I  want  to  establish.  You 
would  have  preferred,  under  all  circumstances,  that  this  be  resi- 
dential rather  than  commercial  zoned. 

Mr.  Kelly.  The  site  in  question  is  part  of  the  GW  campus  plan. 
The  campus  plan  and  the  underlying  zoning  work  together  by  hav- 
ing it  as  an  R  zone.  Any  use  which  the  university  has  in  its  land- 
use  classification  could  have  been  placed  there. 

The  commercial  zoning  is  required  in  order  for  the  university  to 
bring  in  a  non-university  use. 

Ms.  Norton.  1  understand  the  background  you  have  just 

given  me,  and  I  understand  the  zoning  process.  I  am  just  trying  to 
find  out  what  your  own  personal  preferences  are,  that  is  all. 

Mr.  Kelly.  The  ANC  per  se  had  no  statement  of  an  alternative 
use.  There  are  campus  plan  uses  noted  for  the  site. 

Ms.  Norton.  I  am  trying  find  out 

Mr.  Kelly.  My  personal  opinion  now  independently  of  that  is 
that  any  university-related  use  consistent  with  their  own  classifica- 
tion of  the  campus  plan  is  appropriate.  I  do  not  personally  believe 
it  is  an  appropriate  site  for  housing,  nor  did  the  ANC  ever  so  con- 
clude. 

Ms.  Norton.  No  further  questions. 

Mr.  Johnson.  Thank  you  gentlemen  for  testifying. 

Ms.  Norton.  Could  I  just  note  for  the  record,  since  it  was  alleged 
that  the  District  of  Columbia  was  overrepresented  on  the  National 
Capital  Planning  Commission,  that  the  President  has  three,  includ- 
ing the  Chair,  the  Department  of  Defense  has  one,  GSA  has  one, 
the  House  has  one,  the  Senate  has  one,  the  Mayor  has  three,  the 
Council  chair  has  one.  That  makes  it  twelve  to  eight  who  are  Fed- 
eral representatives,  or  could  be  construed  as  Federal  representa- 
tives. 

The  Chairman.  Mr.  Kelly,  have  you  ever  been  an  expert  witness 
as  an  architect? 
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Mr.  Kelly.  I  was  trained  as  an  architect.  I  never  did  get  a  li- 
cense. I  moved  right  into  the  planning  field. 

The  Chairman.  So  you  do  public  policy  and  planning,  that  sort 
of  thing? 

Mr.  Kelly.  That  is  correct. 

The  Chairman.  You  have  suggested,  and  Dr.  Sellin  has  sug- 
gested, that  the  height  limit  is  a  reasonable  thing  to  have.  I  think 
you  have  both  hinted  in  different  wavs  that  you  can  game  the  sys- 
tem and  fuss  with  what  could  get  added  onto  buildings.  I  would  ask 
Mr.  Draude  this:  It  occurs  to  me  that  when  you  start  qualifying  ex- 
ceptions to  an  empirical  determination,  to  say  110  feet  is  100  feet 
plus  10  percent — ^you  can  get  there  a  lot  of  ways — ^but  there  is 
hardly  any  argument  that  I  think  can  be  made  over  whether  some- 
thing is  109  feet  or  110  feet  or  111  feet. 

My  feeling  is  that  we  could  save  an  awful  lot  of  bureaucratic 
time  and  hassling  if  we  just  picked  a  number — that  might  not  be 
as  simple  as  it  sounds — ^but  let's  just  sav  that  we  took  126  feet  or 
115  feet  and  just  said,  that  is  it,  folks.  You  can  have  lesser 
amounts  than  that  if  local  zoning  authority  feels  it  is  in  the  best 
interest,  but  in  no  way,  once  we  establish  this  limit,  can  you  exceed 
it. 

You  figure  out  where  to  put  your  elevators,  your  carpets,  your 
domes,  your  cooling  towers  and  whatever  else.  Congressman  Bliley 
is  going  to  insist  tnat  I  have  an  exception  to  that  for  spires.  Far 
be  it  for  me  to  take  on  organized  religion,  but  that  may  lead  us  to 
some  definitional  problems.  Perhaps  somebody  else  can  get  to  that. 
But  it  seems  to  me  that  a  lot  of  problems  have  arisen  out  of  allow- 
ing space  to  be  built  above  the  limit,  and  then  what  kind  of  space 
can  you  put  up  there. 

Would  there  be  any  inconvenience  or  any  serious  objection — I 
won't  anticipate  this — to  just  setting  a  rather  arbitrary,  mandatory 
and  absolute  height  limit  for  the  District? 

Mr.  Kelly.  First,  I  will  have  to  answer  that  we  now  leave  the 
ground  where  I  am  an  ANC  commissioner.  I  am  now  Edward  Kelly, 
so  that  I  don't  get  in  trouble  back  home. 

I  think  that  there  may  be  some  unintended  consequences  and 
some  imperatives  downstream  that  may  cause  us  some  problems  in 
doing  so.  For  example,  we  decide  now  that  18  feet,  6  inches  is  the 
appropriate  number  above.  In  the  three  and  a  half  years  I  have 
been  on  the  ANC,  we  have  already  seen  buildings  where  there  have 
been  dramatic  drops  in  the  size  of  penthouses  where  it  was  nec- 
essary to  achieve  certain  other  zoning  height  goals. 

So  if  we  want  the  opportunity  for  buildings  to  be  of  a  certain 
height,  then  we  should  know  that  the  advances  in  technology  will 
permit  us  to  have  much  lower  penthouses,  and  therefore  we  will 
have,  in  fact,  taller  buildings  on  the  street.  That  is  the  con- 
sequence. 

The  flip  side  of  that  is  20,  30  years  downstream,  we  get  to  the 
point  where  people  say,  "Yes,  but."  One  of  the  important  "buts"  is 
something  which  bothered  our  Commission  at  this  point.  That  is, 
what  is  a  rooftop  appurtenance,  forgetting  penthouses  for  the  mo- 
ment, the  issue  which  is  probably  more  appropriate  to  H.R.  4243. 

Do  we  want  to  see,  as  we  come  across  that  last  hill  from  Virginia 
driving  back  into  the  District  to  our  homes,  this  wonderful  array 
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of  stark  white  dabs  across  all  the  buildings  because  those  are  the 
antennas  of  tomorrow?  Every  building  will  have  one  as  part  of  the 
information  highway. 

So  there  may  be  some  issues  that  we  have  to  think  through, 
other  than  say  build  something  this  height  and  what  do  we  do  with 
it,  because  there  will  be  tremendous  questions  as  the  technologies 
emerge. 

The  Chairman.  Are  you  suggesting  these  technologies  would 
stick  up  in  the  air  above  the  height  limit? 

Mr.  Kelly.  Well,  right  now  the  proposal  is  for  a  number  of  sat- 
ellite dishes  to  be  on  top  of  the  penthouse  sticking  up  to  140  some 
odd  feet. 

The  Chairman,  What  I  am  suggesting  is  that  wherever  you  put 
this  magical  number,  you  take  all  this  other  claptrap  and  you  keep 
it  below  that  height  limit. 

If  you  want  to  put  those  gizmos  on  the  roof,  you  lower  the  roof. 
The  other  argument  is  that  somebody  may  have  purchased  the 
property  in  anticipation  of  a  certain  number  of  square  feet,  but  I 
think  we  have  been  in  a  depressed  real  estate  market  long  enough 
so  that  those  anticipations  can  be  set  aside  without  undue  harm. 

The  banks  have  all  got  the  property  back,  and  they  are  lucky  to 
get  half  of  what  they  thought.  So  maybe  that  takes  care  of  itself. 
But  it  just  seems  to  me  that  first  of  all,  that  the  regulation  of  this 
height  limit  doesn't  exist  in  any  reasonable  manner.  Second,  if  we 
are  going  to  keep  it  from  being  whittled  away  at,  we  have  to  be 
a  little  more  arbitrary.  My  question  is,  does  arbitrariness — what 
does  that  do?  Will  buildings  cease  to  exist?  I  doubt  it. 

Mr.  Draude,  have  you  done  a  lot  of  litigation  in  this  area? 

Mr,  Draude.  In  principle,  Mr.  Chairman,  you  simply  draw  a  line 
and  don't  allow  anything  above  that  line.  It  is  far  easier  to  enforce 
and  will  not  allow  for  the  various  rationalizations  that  are  used, 
based  on  some  of  the  terms  that  are  used  in  the  Height  Act  now. 

The  question  is,  will  that  create  any  problems  that  the  Commit- 
tee or  Congress  would  want  to  avoid?  The  answer  to  that,  Mr, 
Chairman,  is  that  it  depends  on  what  number  you  pick. 

The  Chairman.  I  am  sure  it  does,  but  let's  just  assume  that  we 
pick  a  number  that  is  relatively  generous,  and  then  let  the  District 
operate  under  that.  I  would  presume  that  we  can't  bind  a  succeed- 
ing Congress,  and  indeed  these  laws  can  be  changed. 

They  have  been  changed  without  the  benefit  of  Congress  acting, 
by  inattention,  let's  say,  if  not  by  outright  finagling.  In  any  event, 
it  is  a  hodgepodge  at  best.  I  dont  think  there  is  any  disagreement 
that  the  height  limit  is  to  the  benefit  of  not  only  the  District  and 
its  residents,  but  to  all  the  residents  of  the  country. 

Having  said  that,  there  ought  to  be  one.  There  is  one.  It  just  is 
erratically  enforced,  and  that  creates  a  lot  of  problems.  You  are  to 
be  commended  for  being  watchdogs  and  whistleblowers,  or  however 
you  choose  to  refer  to  yourselves,  but  we  appreciate  it.  There  will 
be  some  attempt  to  make  this  process  simpler,  more  evenhanded, 
and  a  somewhat  level  playing  field. 

I  cannot  anticipate  that  this  will  work  an  economic  hardship  on 
anyone.  There  is  plenty  of  land  in  the  District  of  Columbia  on 
which  to  build  buildings.  We  are  a  long  way  from  running  out  of 
land  on  which  to  build  commercial  buildings  or  multistory  residen- 
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tial  buildings,  so  that  hardly  makes  much  of  a  case  in  terms  of  the 
economics  of  it.  I  do  think  that  we  could  simplify  the  process.  Anv 
help  that  you  could  give  us  in  that  manner,  would  be  appreciated. 

Thank  you. 

Any  comments? 

Mr.  I^LLY.  Well,  I  will  say  that  when  you  do  hold  hearings  on 
H.R.  4243,  we  would  be  willing  to  come  back  and  expand  upon  that 
dialogue  about  other 

The  Chairman.  Just  give  us  an  outline  of  how  you  would  write 
that  height  regulation  so  that  it  wouldn't  be  too  high,  wouldn't  dis- 
advantage anybody,  would  create  all  kinds  of  new  jobs  in  the  Dis- 
trict. 

Now,  if  you  will  just  send  that  along,  we  will  solve  all  our  prob- 
lems. 

Mr.  Kelly.  Thank  you,  Mr.  Chairman. 

The  Chairman.  You  want  to  add  something,  Dr.  Sellin? 

Dr.  Sellin.  One  thing  that  should  be  recognized  is  that  the 
schedule  of  height  limits  does  not  entitle  anybody  to  build  to  the 
height  limit.  The  height  limit  is  a  top. 

The  Chairman.  At  some  point,  you  got  to  let  the  District  do 
something.  If  they  want  to  lower  it,  they  can  lower  it. 

Dr.  Sellin.  The  District  has  turned  this  upside  down  to  the  ex- 
tent that  they  have  taken  this  path  frequently.  The  argument 
made  on  Market  Square  was  that  the  Council  had  the  right  to  de- 
termine the  height  limit. 

The  Chairman.  You  don't  think  that  is  the  case,  do  you? 

Dr.  Sellin.  I  don't  think  it  is  the  case.  As  a  matter  of  fact,  I  have 
a  number  of  Justice  Department  briefs  that  say  absolutely  that  you 
are  totally  correct  in  this.  What  they  tried  to  do  is  say  that  the 
schedule  that  goes  along  with  the  height  limit  of  1910  permitted 
them  to  take  that  site  and  orchestrate  the  height  beyond  the  height 
limit. 

Actually  it  is  up  to  the  NCPC  on  the  L'Enfant  plan,  all  of  which 
impacts  upon  the  Federal  interest,  to  lower  the  height  limit  for  spe- 
cific sites.  You  could  go  to  the  northwest  corner  of  G  and  Ninth 
Street,  across  from  the  Martin  Luther  King  Library,  and  instead  of 
letting  Hartman  Corporation  go  beyond  the  height  limit  because  it 
can't  go  beyond  the  cornice  of  the  Patent  Office  Building,  you  could 
say,  well,  it  really  would  look  better  10  feet  lower,  and  the  BZA, 
the  Zoning  Commission,  and  the  NCPC,  and  so  on  could  enforce  a 
lower  height  limit. 

They  don't  have  to  permit  them  to  go  right  up  to  the  top  and 
they  don't  have  to  permit  a  penthouse. 

The  Chairman.  Before  I  excuse  the  witnesses,  I  wanted  to  ask, 
Mr.  Draude,  if  you  had  been  allowed  to  cross-examine  these  guys, 
what  would  you  have  asked? 

Mr.  Draude.  I  would  have  done  what  we  did  when  we  had  the 
hearing  on  the  first  design.  I  would  have  asked  what  is  in  the 
structure  that  is  above  both  studios,  that  is  above  the  110-foot 
level,  which  is  now  called  a  solid  roof. 

I  want  to  know  what  kind  of  equipment  is  in  there  because  under 
the  Height  Act,  the  nature  of  the  equipment  in  the  penthouse  de- 
termines whether  it  is  a  permissible  penthouse  to  be  put  above  the 
height  limit. 


98 

I  would  have  asked,  for  example,  what  happened  to  the  air  condi- 
tioning ducts?  In  the  first  hearing,  the  witnesses  testified  that  one 
of  the  things  that  was  in  that  area  that  was  above  the  invisible 
roof  was  the  air  conditioning  ducts  for  the  studios. 

The  drawings  that  were  supplied  with  the  revised  plans  don't  tell 
you  what  is  in  there  now  above  what  is  now  called  the  solid  roof, 
but  I  think  the  air  conditioning  ducts  are  probably  still  in  there 
and  if  they  are,  they  go  through  some  holes  in  what  is  described 
as  the  solid  roof  I  would  want  to  explore  that. 

Of  course,  now  I  can't  tell  you  what  the  answers  are  because  I 
haven't  had  the  chance  to  ask  the  questions. 

The  Chairman.  Maybe  we  can  find  out. 

Mr.  Draude.  There  would  be  some  follow-up  questioning  about 
that,  but  the  first  question  is  the  nature  of  the  equipment  that  is 
now  labeled  to  be  studio  penthouse  over  the  "solid  roof." 

Other  questions  would  relate  to  the  use  of  the  exterior  walls.  I 
believe  that  I  could  have  the  Zoning  Administrator  confirm  that  the 
zoning  regulations  require  roof  structures  to  be  set  back  from  the 
exterior  walls.  That  is  the  term  used  in  the  zoning  regulations,  the 
identical  term  used  in  the  Height  Act,  and  I  believe  the  Zoning  Ad- 
ministrator would  confirm  that  the  District  zoning  authorities  uni- 
formly read  the  zoning  regulations  to  require  setbacks. 

The  Chairman.  Mr.  Draude,  let  me  ask  you  a  question.  If  a 
building  has  four  walls  if  it  is  a  rectangle,  or  five  walls  if  it  is  a 
Pentagon,  or  three  walls  if  it  is  a  triangle,  how  many  exterior  walls 
does  the  building  have? 

Mr.  Draude.  The  building  as  a  rectangle  has  four  exterior  walls. 
The  Pentagon  has  five  and  the  triangle  has  three. 

The  Chairman.  Can  you  think  of  any  exception  to  that? 

Mr.  Draude.  As  a  matter  of  geometry,  I  don't  believe  there  are 
any  exceptions  to  that,  Mr.  Chairman. 

The  Chairman.  I  didn't  either,  but  sometimes  I  wonder.  Okay.  I 
just  wanted  to  make  sure  that  was  clear. 

How  did  you  interpret  Mr.  Bottner's  memo  of  November  24  re- 
garding the  setback  waiver  order? 

Mr.  Draude.  Mr.  Bottner  received  a  memorandum  from  Ms.  Rob- 
inson asking  him  to  determine  whether  the  design  conformed  to 
the  Height  Act.  I  read  that  memo  to  be  his  analysis  of  how  the  de- 
sign conforms  to  the  Height  Act. 

He  said  at  one  point  it  does  not  conform  to  the  Height  Act,  which 
is  true.  He  said  at  another  point  that  the  building  does  not  include 
the  "proper  setbacks."  I  read  that  to  mean  that  it  does  not  have  the 
proper  setbacks  under  the  Height  Act,  which  is  true. 

The  Chairman.  It  doesn't  have  the  proper  setbacks  under  the 
Height  Act,  does  it? 

Mr.  Draude.  It  does  not.  It  is  required  to  be  set  back  from  each 
of  the  four  walls  on  a  one-to-one  basis.  He  then  went  on  to  say, 
which  I  thought  was  in  error,  that  the  Zoning  Commission  has  the 
authority  to  waive  that  setback  requirement  of  the  Height  Act. 

I  think  that  is  plainly  untrue  as  a  matter  of  law,  but  that  is  what 
I  understood  his  memo  to  be  addressing. 

The  Chairman.  That  is  the  way  it  looked  to  me  too.  Minority 
Counsel. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 
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Mr.  Draude,  you  just  stated  that  one  of  the  things  you  wanted 
to  know  was  what  is  in  the  penthouse.  Can  you  tell  us  why  that 
is  significant?  Are  there  restrictions  on  what  can  be  in  a  pent- 
house? 

Mr.  Draude.  The  nature  of  what  is  inside  a  penthouse  deter- 
mines whether  it  is  the  kind  of  penthouse  that  is  authorized  under 
the  Height  Act.  The  Height  Act  does  not  simply  authorize  pent- 
houses without  qualification,  and  it  says  only  penthouses  over  ele- 
vator shafts. 

Now,  based  on  the  cross-examination  we  did  during  the  first 
hearings,  this  building  has  another  penthouse  that  is  over  the  ele- 
vator shafts.  That  is  the  penthouse  that  is  authorized  under  the 
Height  Act. 

The  Chairman.  It  has  two  penthouses? 

Mr.  Draude.  It  does.  Well,  it  only  has  one  penthouse  really,  but 
it  has  two  that  are  labeled  as  penthouses.  One  is  what  I  call  the 
elevator  penthouse  and  was  labeled  penthouse  on  the  original 
drawings.  It  has  always  been  labeled  penthouse,  and  that  is  the 
penthouse  over  the  elevator  shafts.  It,  too,  is  not  set  back  from  the 
exterior  walls,  so  it  violates  the  Height  Act. 

But  then  there  is  a  second  penthouse,  which  was  first  the  area 
over  the  studios.  The  name  was  relabeled  as  the  studio  penthouse. 
The  nature  of  what  is  in  that  studio  penthouse  determines  whether 
it  is  the  kind  of  penthouse  that  the  Height  Act  authorizes  to  be 
above  the  height  limit.  That  is  the  legal  relevance  of  that  question. 

Mr.  Smith.  If  I  can  continue,  are  there  restrictions  in  law  about 
what  can  be  in  a  penthouse?  Whether  it  is  mechanical,  electrical, 
any  type  of  restrictions  at  all? 

Mr.  Draude.  There  is  the  restriction  in  the  statute  on  pent- 
houses over  elevator  shafts.  That  is  the  only  thing  that  is  in  the 
law  to  answer  your  question. 

There  is  a  Corporation  Counsel  memo,  which  I  guess  is  not  the 
law,  from  the  1950s  which  said  that  penthouses  over  elevator 
shafts  can  include  mechanical  equipment  that  is  necessary  for  the 
operation  of  a  building. 

The  applicants  have  cited  that  as  a  justification  for  expanding 
the  definition  of  a  penthouse  over  an  elevator  shaft  as  it  appeared 
in  the  Height  Act.  That  is  not  the  law,  but  that  is  where  that 
thought  comes  from,  I  think. 

Mr.  Smith.  Even  under  the  expanded  definition  that  Corporation 
Counsel  has  provided,  are  there  restrictions  about  what  kind  of 
equipment 

Mr.  Draude.  If  you  can't  get  yourself  inside  that  expanded  defi- 
nition, then  the  expanded  definition  is  based  on  the  nature  of  the 
equipment.  It  is  equipment  serving  the  entire  building. 

If  you  can't  fit  yourself  within  that  definition,  if  you  have  some 
kind  of  equipment  that  doesn't  fit  within  that  definition,  then  that 
penthouse  with  that  equipment  is  not  permitted  by  the  Height  Act. 

That  is  why,  looking  at  things  like  the  air-conditioning  ducts 
serving  the  studios,  is  not  the  kind  of  equipment  that  would  fall 
within  that  expanded  definition.  I  would  look  on  cross-examination 
to  see  if  there  is  any  television  or  electronic  equipment  in  that 
penthouse  because  that  is  not  within  that  expanded  definition.  I 
don't  know  what  is  in  that  penthouse. 
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Mr.  Smith.  Are  there  regulations  at  the  local  level  that  specifi- 
cally prohibit  any  type  of  electrical  equipment  related  to  tele- 
phones, radio,  or  television? 

Mr.  Draude.  The  zoning  regulations  authorize  penthouses.  The 
regulations,  for  purposes  having  nothing  to  do  with  the  Height  Act, 
authorize  penthouses  to  be  18.5  feet  high.  But  under  the  zoning 
regulations,  there  is  a  specific  provision  that  says  that  things  like 
television  equipment  and  electronic  equipment  are  not  eligible  to  be 
placed  in  the  penthouses  that  extend  the  18.5  feet. 

There  is  a  specific  provision  in  the  zoning  regulations  that  would 
tell  you  for  purposes  of  the  zoning  regulations,  that  kind  of  equip- 
ment is  not  eligible  to  be  placed  in  a  mechanical  penthouse. 

Mr.  Smith.  So  it  is  absolutely  critical  to  understand  what  is  in 
the  designated  penthouse? 

Mr.  Draude.  That  is  right.  That  is  the  legally  relevant  deter- 
mination of  whether  this  is  a  permissible  penthouse.  The  Height 
Act  doesn't  just  allow  any  old  penthouse. 

Mr.  Smith.  Thank  you. 

The  Chairman.  Gentlemen,  thank  you  very  much. 

PANEL  FOUR,  CONSISTING  OF  STEPHEN  JOEL 
TRACHTENBERG,  PRESIDENT,  THE  GEORGE  WASHINGTON 
UNIVERSITY;  SHARON  PERCY  ROCKEFELLER,  PRESIDENT, 
WETA;  FRANCINE  ZORN  TRACHTENBERG,  VICE  PRESIDENT, 
WETA;  ADAM  GROSS,  ARCHITECT,  AYERS/SAINT/GROSS;  AND 
WHAYNE  QUIN  AND  STEVEN  SHER,  WILKES,  ARTIS,  HEDRICK 
&LANE 

The  Chairman.  Our  final  panel  will  include  Mr.  Stephen 
Trachtenberg,  the  President  of  George  Washington  University,  Ms. 
Sharon  Rockefeller,  the  President  of  WETA,  Francine  Zom 
Trachtenberg,  Vice  President  of  WETA,  Mr.  Adam  Gross,  architect, 
and  Mr.  Whayne  Quin,  attorney. 

Ms.  Rockefeller.  Good  afternoon,  Mr.  Chairman. 

The  Chairman.  You  can  proceed  in  any  order  in  which  you  would 
like. 

I  was  just  going  to  suggest  that  if  we  have  your  prepared  testi- 
mony, it  will  help,  but  if  there  is  none,  why  don't  you  proceed  to 
enlighten  us  in  any  manner.  Ms.  Rockefeller,  if  you  would  lead  off, 
go  ahead. 

Ms.  Rockefeller.  Thank  you.  I  would  like  to  open  this  after- 
noon by  asking  Steve  Trachtenberg  to  start  and  then  I  will  resume 
and  introduce  the  rest  of  the  members  of  the  panel. 

STATEMENT  OF  STEPHEN  JOEL  TRACHTENBERG 

Mr.  Trachtenberg.  Thank  you,  Mr.  Chairman.  I  am  in  fact  Ste- 
phen Trachtenberg,  the  President  of  George  Washington  Univer- 
sity, and  I  am  pleased  to  be  here  this  morning. 

First,  I  think  it  may  be  helpful  for  me  to  clarify  the  relationship 
between  WETA  and  Greorge  Washington  University.  I  believe  the 
simplest  way  to  put  it  is  to  say  that  WETA  searched  for  a  long  time 
for  a  place  that  could  host  them  if  they  were  to  move  into  the  Dis- 
trict of  Columbia  from  Virginia. 

The  George  Washington  University  site  was  not  their  first  choice. 
In  fact,  as  you  will  hear  subsequently,  our  site  was  one  of  nearly 
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100  possible  locations  in  the  District  of  Columbia  that  they  consid- 
ered. You  will  hear  in  a  few  minutes  why  they  decided  to  come  to 
Foggy  Bottom. 

Obviously  we  were  gratified  that  the  WETA  board  wanted  to 
come  to  Greorge  Washington  University,  and  we  believe  that  their 
presence  will  greatly  enhance  both  the  community  as  well  as  the 
educational  opportunities  of  Greorge  Washington  University  stu- 
dents and  students  in  the  District  of  Columbia  public  schools. 

As  a  member  of  the  Mayor's  Business  Advisory  Council,  it  is  re- 
freshing for  me  to  see  an  enterprise  with  250  employees  that  plans 
for  a  capital  construction  project  which  will  bring  it  into  the  Dis- 
trict of  Columbia. 

This  is  a  reverse  of  a  melancholy  current  trend,  and  I  believe  it 
is  a  positive  direction  which  needs  to  be  encouraged  at  every  level 
of  government,  including  the  Federal  level,  Mr.  Chairman. 

The  District  of  Columbia,  as  you  yourself  just  pointed  out,  des- 
perately needs  to  increase  its  revenue  base,  and  it  can  do  so  only 
by  encouraging  businesses  who  are  in  the  District  to  remain  there, 
and  others  to  move  into  the  District  of  Columbia. 

WETA  seems  to  me  exactly  the  kind  of  venture  that  we  ought  to 
be  encouraging  to  come  to  Washington,  and  that  encouragement 
must  be  across  the  board,  and  I  am  pleased  that  George  Washing- 
ton University  was  in  a  position  to  take  the  first  step. 

Because  I  myself  am  neither  an  architect  nor  a  building  engi- 
neer, I  will  not  try  to  address  the  substance  of  the  legislation.  We 
will  have  an  opportunity  to  hear  experts  who  are  here  today  who 
are  familiar  with  both  tne  proposed  building  and  those  issues,  and 
can  speak  on  an  informed  way  on  a  base  of  expertise. 

But  I  would  point  out  that  George  Washington  University  is  173 
years  old.  We  were  founded  in  the  District  of  Columbia  in  1821.  We 
think  of  ourselves  as  natives  of  the  District  of  Columbia  with  an 
ongoing  commitment  to  the  welfare  of  the  city.  We  live  here.  We 
expect  to  be  here  for  at  least  another  173  years,  perhaps  in  per- 
petuity. 

Our  concern  for  Washington  is  hardly  transient.  If  Washington 
is  an  architecturally  attractive  and  inviting  city,  our  ability  to 
serve  as  a  center  of  learning  is  enhanced.  Our  capability  to  attract 
students  and  faculty  is  strengthened. 

Thus,  I  want  to  reaffirm  publicly  what  I  have  written  to  you  pri- 
vately. George  Washington  University  is  a  defender  of  the  1910 
Height  Act  and  applauds  your  commitment  and  those  of  your  col- 
leagues on  the  Committee  to  its  spirit.  We  believe  that  the  WETA 
building,  about  which  you  will  hear  more  imminently,  was  designed 
in  compliance  with  the  1910  Height  Act,  as  the  Height  Act  has 
been  understood  by  architects  and  lawyers  and  the  District  of  Co- 
lumbia zoning  officials  since  its  passage. 

I  hope  it  will  be  possible  to  reassure  you  about  this  matter  so 
that  perhaps  we  can  jointly  declare  victory,  recognizing  you  as  a 
paladin  of  the  city's  skyline  and  WETA  as  a  responsible  builder  in 
and  of  Washington  in  all  possible  ways. 

Mr.  Chairman  and  Members  of  the  Committee,  I  believe  I  can 
say  without  fear  of  contradiction  by  anybody  in  this  room  that 
WETA  belongs  in  the  District  of  Columbia.  The  fact  that  a  piece 
of  George  Washington  University  property  was  available  which 
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WETA,  after  studying  it,  determined  would  suit  their  unique 
needs,  and  after  looking  at  numerous  other  properties,  suggests  to 
me  that  the  choice  was  made  with  considerable  thought  and  plan- 
ning. 

I  have  been  assured  by  WETA  president,  Sharon  Percy  Rocke- 
feller, by  lawyers,  and  by  zoning  and  architectural  experts,  that 
this  project  in  fact  satisfies  each  and  every  local  standard  and  Fed- 
eral statute  currently  on  the  books.  Their  opinions  convince  me 
that  we  should  move  ahead  with  the  project  and  provide  the  citi- 
zens of  the  District  of  Columbia  an  opportunity  to  have  as  one  of 
its  family  WETA-TV  26  and  FM  91. 

I  am  concerned  that  if  this  opportunity  is  denied  by  your  initia- 
tive, the  District  may  lose  that  opportunity.  I  know  that  is  not 
what  you  have  in  mind,  Mr.  Chairman  and  therefore  I  underline 
that  point. 

Thank  you  for  your  consideration. 

The  Chairman.  Thank  you. 

[The  prepared  statement  of  Stephen  Trachtenberg  follows:] 
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STATE»«ENT  OF 

STEPHEN  JOEL  TRACHTENBERG 

PRESIDENT 

CF 

THE  GEORGE  WASHINGTON  UNIVERSITY 

BEFORE  THE  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

ON  HR  4242 

THANK  YOU.  MR.  CHAIRMAN.  AND  DISTINGUISHED  MEMBERS  OF 
THE  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA  FOR  THE 
INVITATION  AND  OPPORTUNITY  TO  TESTIFY  BEFORE  YOU  TODAY. 

I  AM  STEPHEN  JOEL  TRACHTENBERG.  PRESIDENT  OF  THE 
GEORGE  WASHINGTON  UNIVERSITY  AND  I  AM  DELIGHTED  TO  BE 
HERE  THIS  MORNING. 

FIRST,  I  THINK  IT  WOULD  BE  HELPFUL  TO  CLARIFY  THE 
RELATIONSHIP  BETWEEN  W.E.T.A.  AND  G.W.       PERHAPS  THE 
SIMPLEST  WAY  TO  PUT  IT  IS  TO  SAY  THAT  W.E.T.A.  HAD  BEEN 
LOOKING  TO  MOVE  INTO  THE  DISTRICT  OF  COLUMBIA  FOR  A  VERY 
LONG  TIME.  AND  G.W.  HAD  A  PIECE  OF  PROERTY  THAT  FIT  THEIR 
SPECIFIC  NEEDS.    WE  WERE  BY  NO  MEANS  THEIR  FIRST  CHOICE; 
IN  FACT.  AS  YOU  WILL  HEAR  LATERE  WE  WERE  ONE  OF  NEARLY  100 
POSSIBLE  LOCATIONS  IN  THE  DISTRICT  OF  COLUMBIA  THAT  THEY 
CONSIDERED.   YOU  WILL  LEARN  WHY  THEY  DECIDED  TO  COME  TO 
OUR  CAMPUS  IN  A  FEW  MINUTES.    OBVIOUSLY  WE  WERE  PLEASED 
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THAT  THE  W.E.T.A  BOAFID  LOOKED  WITH  FAVOR  ON  G.W.  AND  WE 
BELIEVE  THEIR  PRESENCE  WILL  GREATLY  ENHANCE  THE  FOGGY 
BOTTOM  COMMUNITY,  AS  WELL  AS  THE  EDUCATIONAL 
OPPORTUNITIES  OF  G.W.  STUDENTS. 

AS  A  MEMBER  OF  THE  MAYOR'S  BUSINESS  ADVISORY  COUNCIL.  IT 
WAS  REFRESHING  FOR  ME  TO  SEE  AN  ENTERPRISE  WITH  250 
EMPLOYEES  AND  PLANS  FOR  A  CAPITAL  CONSTRUCTION  PROJECT 
DESIRE  TO  MOVE  INTO  THE  DISTTRICT  OF  COLUMBIA.    IT  IS  THE 
REVERSE  OF  A  MELANCHOLY  CURRENT  TREND  AND  I  BELIEVE 
ONE  WHICH  NEEDS  TO  BE  ENCOURAGED  AT  EVERY  LEVEL  OF 
GOVERNMENT. 

THE  DISTRICT  OF  COLUMBIA  DESPERATELY  NEEDS  TO  INCREASE 
ITS  REVENUE  BASE  AND  IT  CAN  ONLY  DO  SO  BY  ENCOURAGING 
BUSINESSES  TO  REMAIN  HERE  AND  OTHERS  TO  MOVE  INTO  THE 
DISTRICT  OF  COLUMBIA.    W.E.T.A..  IT  SEEMS  TO  ME.  IS  EXACTLY 
THE  KIND  OF  VENTURE  WE  OUGHT  TO  BE  ENCOURAGING  TO 
COME  TO  WASHINGTON  AND  THAT  ENCOURAGEMENT  MUST  BE 
ACROSS  THE  BOARD. 

BECAUSE  I  AM  NEITHER  AN  ARCHITECT  NOR  BUILDING 
ENGINEER  I  WILL  NOT  TRY  TO  ADDRESS  THE  SUBSTANCE  OF  THE 
LEGISLATION.    WE  HAVE  EXPERTS  WITH  US  TODAY  WHO  ARE 
FAMILIAR  WITH  THE  PROPOSED  BUILDING  AND  CAN  SPEAK  TO 
THOSE  ISSUES  IN  AN  INFORMED  WAY. 


PAGE  2 


105 


MR.  CHAIRMAN.  GEORGE  WASHINGTON  UNIVERSITY  IS  173  YEARS 
OLD.    WE  WERE  FOUNDED  IN  THE  DISTRICT  OF  COLUMBIA  IN  1821. 
WE  THINK  OF  OURSELVES  AS  NATIVES  WITH  A  COMMITMENT  TO 
THE  WELFARE  OF  THE  CITY.    WE  LIVE  HERE  AND  WE  EXPECT  TO 
BE  HERE  FOR  AT  LEAST  ANOTHER  173  YEARS--INDEED.  PERHAPS 
IN  PERPETUITY.    OUR  CONCERN  FOR  WASHINGTON  IS  HARDLY 
TRANSIENT.    IF  WASHINGTON  IS  AN  ARCHITECTURALLY 
ATTRACTIVE  AND  INVITING  CITY.  OUR  ABILITY  TO  SERVE  AS  A 
CENTER  OF  LEARNING  IS  ENHANCED.    OUR  CAPABILITY  TO 
ATTRACT  STUDENTS  AND  FACULTY  IS  STRENGTHENED. 

THUS.  I  WANT  TO  REAFFIRM  PUBLICLY  WHAT  I  HAVE  WRTITEN 
PRIVATELY.    GEORGE  WASHINGTON  UNIVERSITY  IS  A  DEFENDER 
OF  THE  1910  HEIGHT  ACT  AND  APPLAUDS  YOUR  COMMITMENT  TO 
ITS  SPIRIT.    WE  BELIEVE  THAT  THE  W.E.T.A.  BUILDING.  ABOUT 
WHICH  YOU  WILL  HEAR  MORE  IMMINENTLY.  WAS  DESIGNED  IN 
COMPLIANCE  WITH  THE  1910  HEIGHT  ACT,  AS  THIS  LEGISLATION 
HAS  BEEN  UNDERSTOOD  BY  ARCHITECTS  AND  LAWYERS  AND  THE 
DISTRICT  OF  COLUMBIA  ZONING  OFFICIALS  SINCE  ITS  PASSAGE.    I 
HOPE  rr  WILL  BE  POSSIBLE  TO  REASSURE  YOU  ABOUT  THIS 
MATTER  SO  THAT  WE  MAY  JOINTLY  DECLARE  VICTORY. 
RECOGNIZING  YOU  AS  A  PALLADIN  OF  THE  CITY'S  SKYLINE  AND 
W.E.T.A.  AS  A  REPONSIBLE  BUILDER  IN  AND  OF  WASHINGTON  IN 
ALL  POSSIBLE  WAYS. 
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MR.  CHAIRMAN.  AND  MEMBERS  OF  THE  COMMITTEE,  I  BELIEVE  I 
CAN  SAY  WITHOUT  FEAR  OF  CONTRADICTION.  W.E.T.A.  BELONGS  IN 
THE  DISTRICT  OF  COLUMBIA.    THE  FACT  THAT  THE  G.W.U. 
PROPERTY  WAS  AVAILABLE  WHICH  W.E.T.A.  DETERMINED  WOULD 
SUIT  THEIR  UNIQUE  NEEDS  AFTER  CAREFULLY  STUDYING 
NUMEROUS  OTHER  PROPERTIES  SUGGESTS  TO  ME  THE  CHOICE 
WAS  NOT  MADE  WITHOUT  CONSIDERABLE  THOUGHT  AND 
PLANNING.    I  HAVE  BEEN  ASSURED  BY  W.E.T.A.  PRESIDENT. 
SHARON  PERCY  ROCKEFELLER.  LEGAL  EXPERTS,  ZONING  AND 
ARCHITECTURAL  EXPERTS  THAT  THIS  PROJECT  SATISFIES  EACH 
AND  EVERY  LOCAL  STANDARD  AND  FEDERAL  STATUTE  CURRENTLY 
ON  THE  BOOKS.    THEIR  OPINIONS  CONVINCE  ME  THAT   WE 
SHOULD  MOVE  AHEAD  WITH  THE  PROJECT  AND  PROVIDE  THE 
CITIZENS  OF  THE  DISTRICT  OF  COLUMBIA  AN  OPPORTUNITY  TO 
HAVE  AS  ONE  OF  ITS  FAMILY  W.E.T.A.-TV26  AND  FM91. 

THANK  YOU  FOR  YOUR  CONSIDERATION. 
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107 

STATEMENT  OF  SHARON  PERCY  ROCKEFELLER 

The  Chairman.  Ms.  Rockefeller. 

Ms.  Rockefeller.  Thank  you,  Mr.  Chairman.  We  would  like  to 
thank  you  for  the  opportunity  to  come  here  this  afternoon  and 
share  WETA's  position  on  H.R.  4242. 

Just  to  set  the  stage  for  the  information  you  will  be  hearing 
about  the  actual  building  we  are  proposing,  WETA  26  and  FM  91 
are  the  leading  public  broadcasting  stations  in  the  Nation's  capital. 

We  are  the  third  largest  producers  of  national  programs  for  PBS, 
the  Public  Broadcasting  Service,  and  we  coproduce  the  MacNeil- 
Lehrer  News  Hour,  In  Performance  at  the  White  House,  the  Na- 
tional Geographic  specials,  Washington  Week  in  Review,  The  Civil 
War,  an  unparalleled  series  by  Ken  Burns,  and  the  upcoming  19- 
hour  documentary  called  Baseball,  which  will  be  a  metaphor  for 
the  national  pastime  and  our  own  American  history. 

Locally,  over  1.5  million  viewers  and  350,000  listeners  tune  to 
WETA  each  week  for  programs  they  respect  and  enjoy,  from  chil- 
dren's, documentaries,  dramas,  great  performances,  and  intelligent 
news  analysis.  We  celebrate  the  cultural  treasures  of  this  city  on 
Around  Town  with  other  performance  programs,  and  we  follow  the 
local  political  scene  with  Metro  Week, 

Our  concern  for  the  community  goes  beyond  our  broadcasts.  We 
work  with  many  different  institutions  in  the  city  and  in  the  metro 
area  to  improve  the  quality  of  life  for  all  of  our  children,  school 
kids,  for  the  schools,  and  libraries  so  that  all  of  us  will  enjoy  a  life- 
time of  learning. 

At  a  time  when  Americans  are  dismayed  with  the  inane  or  vio- 
lent programs,  WETA  continues  to  be  a  uniquely  trusted  resource 
for  this  city,  community,  and  Nation. 

We  seek  to  produce  programs  of  quality  and  integrity,  and  we 
take  our  public  responsibility  very  seriously  indeed.  We  share  our 
mission  with  you  with  great  pride. 

Now,  about  our  proposed  move  to  the  District.  For  more  than  five 
years  we  have  been  seeking  a  home  in  the  city.  No  one  said  it 
would  be  easy.  We  have  worked  on  many,  many  different  sites.  We 
knew  it  would  require  patience,  and  it  has,  but  we  are  dedicated 
to  this  goal. 

At  every  single  step  of  the  way,  we  have  been  open  and  inclusive. 
We  have  undertaken  a  thoughtful,  interactive,  and  exhaustive  proc- 
ess to  bring  WETA  to  the  District. 

As  my  colleagues  will  testify,  throughout  the  process  we  have  so- 
licited and  appreciated  the  suggestions  and  recommendations  of 
the  neighbors,  citizens,  D.C.  Zoning  Commission  officials,  and  staffs 
from  the  Office  of  Planning  and  the  National  Capital  Planning 
Commission. 

We  received  unanimous  approval  in  both  the  initial  application 
and  the  final  order  from  the  D.C.  Zoning  Commission,  a  unanimous 
five  to  zero  vote,  including  the  votes  of  two  Federal  representatives 
on  the  Commission. 

With  this  move,  we  bring  250  jobs  to  the  city.  We  have  an  annual 
budget  of  $45  million  and  the  economic  spin-off  will  be  great,  more 
than  $10  million  per  year.  To  best  serve  the  community,  WETA 
needs  to  be  in  the  Nation's  capital.  We  need  to  be  near  the  cultural 
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and  public  treasures  of  the  city:  The  Smithsonian,  the  Kennedy 
Center,  and  Capitol  Hill. 

Our  site  on  the  GW  campus  will  foster  intellectual  and  practical 
collaboration  with  a  leading  institution  in  higher  education.  As  his- 
torical ironies  go,  a  letter  was  found  stating  that  more  than  20 
years  ago,  in  1974,  this  same  parking  lot  was  offered  to  WETA  by 
the  then-president  of  GW  as  the  ideal  location. 

Through  our  more  random  efforts,  we  actually  ended  up  in  ex- 
actly the  same  place  in  1994. 

Mr.  Chairman,  we  have  earnestly  adhered  to  the  letter  and  the 
spirit  of  the  laws  regulating  the  design  of  this  project. 

I  firmly  believe  that  the  project  is  good  for  the  community  resi- 
dents, it  is  good  for  the  city,  and  good  for  the  Nation's  Capital.  So 
for  the  record,  I  would  like  to  present  a  summary  statement  about 
who  we  are,  our  programming  and  educational  outreach,  and  I 
would  also  like  to  enter  into  the  record  the  following  documents:  A 
list  of  the  Foggy  Bottom  residents  who  have  given  WETA  their 
whole-hearted  hacking  throughout  this  design  process,  a  letter  from 
Mayor  Sharon  Pratt  Kelly,  and  one  from  the  Deputy  Mayor  for  Eco- 
nomic Development  asserting  the  District's  continued  support  for 
this  project,  a  letter  from  Dr.  Franklin  Smith,  Superintendent  of 
Schools  for  the  District  of  Columbia  supporting  our  active  partici- 
pation with  the  D.C.  schools,  and  also  some  WETA  magazines  so 
you  will  see  what  the  content  of  our  programming  is. 

I  will  also  include  a  copy  of  a  letter  written  to  you  by  J.  Carter 
Brown,  Chairman  of  the  Commission  of  Fine  Arts,  which  says  he 
cannot  support  the  proposed  changes  to  the  Height  Act. 

[The  information  is  included  in  the  Appendix.] 

Ms.  Rockefeller.  So  please  now  let  me  turn  to  my  colleagues. 
They  look  forward  to  clarifying  any  questions  you  may  have,  and 
I  would  like  now  to  yield  to  them. 

I  am  pleased  to  introduce  Francine  Zom  Trachtenberg  of  WETA, 
Vice  President  for  our  Relocation  Project,  Adam  Gross,  who  is  from 
the  architectural  firm  Ayers/Saint/Gross,  and  Whayne  Quin  and 
^teven  Sher,  from  Wilkes,  Artis,  Hedrick  &  Lane. 

Thank  you  very  much  for  your  attention. 

The  Chairman.  Thank  you. 

[The  prepared  statement  of  Sharon  Percy  Rockefeller  follows:] 
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STATEMENT  OF 

SHARON  PERCY  ROCKEFELLER 

PRESIDENT  AND  CHIEF  EXECUTIVE  OFHCER  OF 

WETA-TV  AND  WETA-FM 

BEFORE  THE  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBL\ 

ON  HR  4242 


Mr.  Chairman,  Members  of  the  Committee: 

On  behalf  of  myself  and  my  colleagues  (whom  I  will  introduce 
shortly),  I  would  like  to  thank  you  for  the  opportunity  to  come  here  to  share 
W-E-T-A's  position  on  H.R.  4242. 

Allow  me  first  to  provide  you  and  the  other  members  of  the 
committee  with  some  background  on  who  we  are  and  what  we  do. 

W-E-T-A  TV26  and  FM91  is  the  leading  public  broadcasting  station 
in  the  nation's  capital. 

We  are  the  third  largest  producer  of  national  programs  for  PBS,  the 
public  broadcasting  service.  We  bring  you  The  MacNeil/Lehrer  NewsHour. 
In  Performance  at  the  White  House.  National  Geographic  Specials. 
Washington  Week  in  Review,  and  unparalleled  series  such  as  Ken  Bums' 
masterpiece  The  Civil  War.  This  September  we  will  bring  you  Burns' 
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stunning  new  19-hour  documentary,  Baseball,  a  look  at  American  culture 
through  our  national  pastime. 

Locally,  over  1.5  million  viewers  and  350,000  listeners  tune  to  W-E- 
T-A  each  week  for  programs  they  respect  and  enjoy... from  Sesame  Street 
and  Reading  Rainbow  to  documentaries,  dramas,  great  performances,  and 
intelligent  news  analysis.  We  celebrate  the  cultural  treasures  of  this  city  on 
Around  Town  and  follow  the  local  political  scene  with  Metro  Week. 

Our  concern  for  the  community  goes  beyond  our  broadcasts. 

Our  recent,  critically-acclaimed  production  Nine  Months  highlighted 
the  need  for  pre-natal  care  with  televised  programs,  workshops  with  at-risk 
mothers,  and  resource  materials,  and  by  W-E-T- A  working  with  over  1 50 
community  contacts  to  improve  the  health  of  this  city's  children.  We  work 
with  schools  and  hbraries  to  foster  a  hfetime  love  of  learning.  In  Spanish 
and  English,  our  Sesame  Street  Preschool  Educational  Program  teaches 
parents  and  daycare  providers  to  use  television  as  a  positive  force  in  making 
preschoolers  ready  to  learn. 

At  a  time  when  Americans  are  dismayed  with  inane  or  violent 
programming,  W-E-T-A  and  public  broadcasting  continue  to  be  a  uniquely 
trusted  resource  for  this  community  and  the  nation. 

As  you  can  see,  we  have  an  exciting  and  important  mission.  We  seek 
to  produce  programs  of  quality  and  integrity  that  will  enrich  our  community. 
We  take  our  responsibility  to  the  public  seriously,  and  we  carry  out  our 
mission  with  pride. 
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Now,  Mr.  Chairman,  ~  about  our  proposed  move  to  the  District. 

For  more  than  five  years,  we  have  been  seeking  a  home  in  the  District 
of  Columbia.  No  one  said  it  would  be  easy.  We  knew  it  would  require 
patience.  And  it  has. 

But  we  are  dedicated  to  this  goal. 

At  every  step  of  the  way,  we  have  been  open  and  inclusive.  We  have 
undertaken  a  thoughtful,  interactive  and  exhaustive  process  to  bring 

W-E-T-A  to  the  District. 

As  my  colleagues  here  will  testify,  throughout  the  process  we  have 
solicited  and  appreciated  the  suggestions  and  recommendations  of 
neighbors,  citizens,  and  staffs  from  many  agencies. 

This  project  has  had  extensive,  broad  based  community  support  ~  for 
which  we  are  enormously  grateful. 

We  received  unanimous  approval  in  both  the  initial  application  and 
die  final  order  from  the  DC.  Zoning  Conmiission:  a  unanimous  5-0  vote 
including  the  votes  from  the  two  federal  representatives  on  the  Commission 
and  a  positive  recommendation  from  the  Commissioners  of  the  National 
Capital  Planning  Commission. 

At  a  time  when  many  businesses  and  institutions  are  leaving,  W-E-T- 
A  is  fully  committed  to  moving  into  the  District. 
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With  this  move,  250  jobs  will  come  into  the  city.  Our  annual  budget 
of  $45  milUon  will  give  the  city  an  economic  spin-off  estimated  to  be  nearly 
$10  milUon  each  year.  This  project  makes  good  economic  sense  for  the 
District. 

And  it  makes  good  sense  for  us.  We  truly  want  to  be  part  of  this 
beautiful  and  vital  city. 

To  best  serve  this  community,  W-E-T-A  needs  to  be  in  the  nation's 
capital  ~  we  need  to  be  near  the  cultural  and  pubUc  treasures  of  this 
city... The  Smithsonian,  The  Kennedy  Center,  Capitol  Hill.  Our  site  on  The 
George  Washington  University  campus  will  foster  intellectual  and  practical 
collaboration  with  a  leading  institution  in  higher  education.  Great  programs 
can  spring  from  the  creative  energy  here  in  the  heart  of  the  nation.  And  we 
will  be  accessible  to  residents  and  visitors  to  showcase  the  positive  power  of 
pubhc  broadcasting. 

We  beUeve  that  bringing  Washington's  flagship  pubUc  broadcasting 
station  back  to  the  nation's  capital  not  only  will  enable  us  to  do  our  best 
work,  but  W-E-T-A  will  also  be  a  tremendous  asset  to  the  District  of 
Columbia. 

Mr.  Chairman,  we  have  earnestly  adhered  to  the  letter  and  the  spirit  of 
the  laws  regulating  the  design  of  this  project. 

I  firmly  beheve  that  this  project  is  good  for  the  community  residents, 
good  for  the  city,  and  good  for  the  nation's  capital. 
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So  now  let  me  turn  to  my  colleagues.  They  look  forward  to  clarifying 
any  questions  you  may  have  and  I  would  like  to  yield  to  them. 

Introduction  of  Francine  Zom  Trachtenberg  (WETA),  Adam  Gross 
(Ayers/Saint/Gross),  and  Whayne  Quin  and  Steven  Sher  (Wilkes,  Artis, 
Hedrick  &  Lane). 

For  the  record,  Mr.  Chairman,  I  would  like  to  present  a  summary 
statement  about  WETA,  its  programming  and  educational  outreach  in  the 
community. 

Thank  you,  Mr.  Chairman  and  Members  of  the  Committee. 


##### 
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STATEMENT  OF  FRANCINE  ZORN  TRACHTENBERG 

The  Chairman.  Ms.  Trachtenberg,  you  are  next. 

Ms.  Trachtenberg.  Yes.  Thank  vou,  sir.  Mr.  Chairman,  Mrs. 
Norton,  I  thank  you  very  much  for  tne  opportunity  to  be  here  this 
afternoon. 

As  Mrs.  Rockefeller  mentioned,  it  was  because  of  our  strong  com- 
mitment to  the  Nation's  Capital  that  we  limited  our  search  for  a 
new  home  only  to  the  District.  We  looked  at  nearly  100  sites.  Each 
one  of  those  sites  were  looked  at  very  carefully.  We  looked  at  the 
cost.  We  looked  at  the  location,  the  physical  dimensions,  the  zon- 
ing, the  site  utilities,  the  rights  of  way,  the  Height  Act,  the 
adjacencies,  the  neighborhood  context,  traffic,  delivery  services,  and 
other  issues. 

When  we  singled  down  to  the  21st  and  H  Street  site,  we  looked 
at  that  with  the  same  rigor  that  we  had  looked  at  other  sites.  From 
the  beginning,  we  knew  from  the  advice  of  counsel  and  the  study 
by  the  architects  that  we  could  build  a  structure  with  approxi- 
mately 18,000  square  feet  per  floor,  that  we  could  go  no  higher  for 
the  building  than  110  feet,  with  an  additional  18.6  for  tne  roof 
structure.  Those  were  the  parameters  of  the  site. 

The  length  of  the  building  could  be  110  feet  on  21st  Street  and 
the  length  on  H  Street  could  be  no  more  than  163.75  feet.  We  could 
go  no  higher  than  the  limit  of  110  plus  the  roof  structure,  and  from 
borings  we  knew  how  deep  we  could  go  before  we  got  to  serious 
water  problems.  We  accepted  this  site.  We  knew  its  possibilities 
and  we  knew  what  we  could  build. 

As  a  cultural  organization  and  as  the  producers  of  nationally  rec- 
ognized programs  dealing  with  the  arts,  we  care  deeply  about  the 
District  of  Columbia  and  about  what  it  looks  like.  Conforming  to 
the  Height  Act  is  a  given.  We  take  great  pride  in  what  this  build- 
ing looks  like. With  Adam  Gross,  our  architect,  we  toured  the  city 
looking  for  different  buildings  that  met  our  needs  and  had  a  look 
that  we  thought  was  important. 

We  want  this  headquarters  to  be  noted  for  its  distinction.  We 
gave  the  architects  different  suggestions  of  what  it  should  look  like. 
We  said  that  they  should  be  respectful  of  the  context  of  the  build- 
ing, of  where  it  will  sit,  and  of  what  the  neighboring  buildings  are 
like. 

We  wanted  this  headquarters  to  be  important,  and  most  impor- 
tant, we  said,  "watch  the  view  from  Pennsylvania  Avenue."  As  cli- 
ents, we  were  actively  involved  in  the  design  of  the  building  and 
we  were  and  are  respectful  of  the  neighborhood,  of  the  vista,  and 
especially  of  the  height  limitations. 

You  heard  from  many  people  earlier  about  the  collaborative  proc- 
ess that  this  design  took.  I  would  just  like  to  read  the  list  of  the 
different  groups  that  have  been  involved  in  giving  advice  here.  The 
ANC  2A — both  the  full  Commission  and  individual  members — the 
D.C.  Office  of  Planning,  the  Foggy  Bottom  Association,  the  D.C.  De- 
partment of  Public  Works,  the  West  End  Citizens'  Association,  the 
Office  of  the  Delegate  of  the  District  of  Columbia,  the  Office  of  the 
Zoning  Administrator,  the  Foggy  Bottom-GW  Ad  Hoc  Council,  the 
Mayor's  office,  the  Chairman  of  the  City  Council,  the  Deputy 
Mayor  for  Economic  Development,  the  City  Councilman  for  Ward 
2,  the  City  Administrator,  the  Office  of  Business  and  Economic  De- 
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velopment,  the  Zoning  Commission's  staff  in  public  hearings,  the 
D.C.  Minority  Business  and  Opportunity  Commission,  the  D.C.  De- 
partment of  Employment  Services,  the  National  Capital  Planning 
Commission  staff,  Commissioners  in  a  public  hearing,  members  of 
the  press,  legal  counsel  from  many  firms,  and  members  of  our  own 
boards  of  trustees. 

Throughout  this  exchange  with  the  citizenry,  with  the  District 
and  with  Federal  staff,  we  were  offered  advice  and  counsel,  much 
of  which  we  accepted. 

Throughout  this  process,  we  have  had  the  design  of  a  building 
which  has  been  less  than  110  feet,  lower  than  what  is  permitted 
for  this  site  under  the  zoning.  As  you  heard,  Mr.  Chairman,  earlier 
conversations  with  the  Zoning  Administrator,  Mr.  Bottner,  consid- 
ered the  earlier  precedent  of  a  building,  the  CNN  building,  which 
I  toured  personally  to  review. 

As  you  can  appreciate  also,  a  design  process  is  evolutionary.  One 
weighs  the  needs  of  the  client,  WETA,  GW.  You  balance  it  with 
what  the  architect  believes  to  be  done  on  a  site,  and  you  look  at 
all  the  mechanical  and  engineering. 

We  did  all  of  that  in  a  process  to  design  a  building  that  we  felt 
would  not  only  meet  our  needs,  but  meet  the  needs  of  the  commu- 
nity. Our  mandate  was  to  minimize  the  visibility  of  all  the  rooftop 
elements  from  Pennsylvania  Avenue  and  the  two  nearby  Federal 
reservations. 

Our  technical  spaces  in  this  building  are  extensive,  including  stu- 
dios, production  units,  an  auditorium  with  interactive  seats,  editing 
suites,  control  rooms.  All  of  this  requires  state-of-the-art,  very  so- 
phisticated, mechanical,  electrical  and  structural  supports  with 
very  careful  consideration  for  the  loading  of  the  electrical,  the  heat 
and  air-conditioning.  For  that  reason,  even  though  the  architecture 
work  is  only  midway  through  the  schematic  design  stage,  the  me- 
chanical design  is  even  further  along. 

It  is  standard  procedure  when  a  building  is  as  complex  as  this 
to  put  mechanical  equipment  throughout  the  structure.  We  have 
some  in  the  basement,  some  in  the  middle  of  the  building,  and 
some  in  the  roof  We  have  different  components  that  serve  different 
floors,  and  there  are  multiple  distribution  points  of  services. 

We  have  channels  that  run  like  wells  carrying  cables  and  com- 
munication links.  The  penthouse  in  this  bi-level  structure  holds 
mechanical  equipment  that  serves  parts  of  the  whole  building.  We 
will  show  you  a  diagram  and  list  all  the  equipment  that  is  in  it. 

The  equipment  in  the  upper  part  serves  the  upper  parts  of  the 
building,  just  the  way  the  mechanical  equipment  in  the  lower  area 
serves  the  lower  floors.  There  are  now  some  very  key  architectural 
issues  that  I  think  can  best  be  imderstood  with  a  model  and  an  ex- 
planation from  the  architect,  Adam  Gross,  from  Ayers/Saint/Gross, 
and  at  the  conclusion  of  Mr.  Gross'  remarks  our  counsel  will  dis- 
cuss some  of  the  legal  issues. 

This  project  has  been  over  two  years  in  the  planning  and  it  rep- 
resents a  major  commitment  by  WETA  to  the  District  of  Columbia. 
With  our  relocation,  we  do  bring  jobs,  purchasing  power,  and  work 
in  educational  outreach.  We  will  become  important  visible  members 
of  this  community. 
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We  hope  to  outreach  to  our  neighbors  and  we  know  we  will  be 
good  citizens  for  all.  I  would  like  to  turn  over  now,  sir,  if  I  may, 
to  Adam  Gross. 

[The  prepared  statement  of  Fran  cine  Zom  Trachtenberg  follows:] 
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STATEMENT  OF 

FRANCINE  ZORN  TRACHTENBERG 

VICE  PRESIDENT,  RELOCATION  PROJECT 

OF 

WETA-TV  AND  WETA-FM 

BEFORE  THE  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

ON  HR  4242 


Mr.  Chairman  and  members  of  the  Committee,  thank  you  very  much 
for  the  opportunity  to  present  testimony  before  you  today.  I  am  Francine 
Zom  Trachtenberg,  Vice  President  of  WETA. 

I  would  like  to  begin  this  morning  by  taking  a  few  minutes  to  review 
the  planning  that  got  this  project  to  where  it  is  today. 

WETA  is  located  in  Arlington,  VA.  For  many  years,  we  have  been 
trying  to  move  to  DC.    In  1991,  WETA  was  seriously  involved  in  the 
rehabilitation  of  the  Old  Hecht  Company  Building.  Because  of  problems 
encountered  by  the  developer,  progress  on  that  site  did  not  go  forward  and 
WETA  began  to  look  for  another  location.    Because  of  our  commitment  to 
the  nation's  capital,  we  limited  our  search  for  a  new  home  only  to  the  District 
of  Columbia.  After  studying  nearly  orie  hundred  available  parcels,  we 
focused  our  attention  on  the  one  under  consideration  here  today,  the  comer 
of  21st  and  H  Streets,  N.W.  in  Foggy  Bottom,  known  as  Square  101 . 

The  ninety  plus  sites  that  were  not  suitable  for  us  were  rejected  for 
various  reasons:  for  some,  the  economics  did  not  work;  others  were  not 
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near  the  center  of  town,  some  were  far  from  public  transportation;  still 
others  had  physical  configurations  that  would  not  work  for  television 
studios;  we  found  the  foot  prints  of  some  not  large  enough  for  efficiency  of 
our  operation.  In  each  case,  we  carefully  reviewed:  cost,  location,  physical 
dimensions,  zoning,  site  utilities,  rights-of-way,  the  Height  Act,  adjacencies, 
neighborhood  context,  traffic,  delivery  service  and  other  issues. 

When  we  began  to  concentrate  on  the  21st  &  H  Street  site,  back  in 
January  1992,  we  noted  its  proximity  to  public  transportation,  the  location 
near  other  cultural  institutions  and  government  offices,  the  acceptable  foot 
print  size  and  the  zoning  options.  From  the  beginning,  we  knew,  from 
advice  of  counsel,  we  could  build  a  structure  with  approximately  18,000 
square  feet  per  floor,  and  we  could  go  up  no  higher  for  the  building  than 
1 10'  with  an  additional  18'6"  for  the  roof  strucUire  -  for  a  total  of  128'  6". 
Those  were  the  parameters  of  the  site;  the  length  of  the  building  could  be 
1 10'  on  21st  Street  and  163.75'  on  H  Street;  we  could  go  no  higher  than  the 
height  limit  of  1 10'  plus  the  roof  structure;  and  from  borings,  we  learned 
how  deep  we  could  go  before  we  had  serious  water  problems.  We  accepted 
the  site.  We  knew  its  possibilities.  We  knew  what  we  could  build. 

As  a  cultural  organization  and  as  the  producers  of  nationally 
recognized  television  and  radio  programs  dealing  with  the  arts,  we  care 
deeply  about  the  look  of  the  District  of  Columbia.  Conforming  to  the  Height 
Act  is  a  given.     As  primary  as  that  is,  we  also  take  great  pride  in  the 
exterior  facade  of  this  building.  With  Adam  Gross,  the  project  architect,  we 
toured  the  city,  noting  the  buildings  that  made  a  presentation  of  what  we 
hoped  to  accomphsh  on  our  site.  We  gave  the  firm  of  Ayers/Saint/Gross 
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several  mandates,  be  respectful  of  context  -  of  where  this  building  will  sit, 
of  what  neighboring  buildings  are  like;  design  a  building  of  quality  ~  while 
cost  is  clearly  an  issue,  we  did  not  wish  the  end  product  to  be  what  some 
might  refer  to  as  "a  builder's  box".  We  want  a  headquarters  facility  that 
people  will  note  for  its  distinction.  We  even  recommended  exterior 
materials:  brick  &  stone.     And  most  important,  we  said:  "watch  the  view 
from  Pennsylvania  Avenue."  As  clients,  we  were  actively  involved  in  the 
design  of  the  building  and  we  were,  and  are,  respectful  of  the  neighborhood, 
of  the  vista,  and  especially  of  the  height  limitations. 

In  the  spring  of  1992,  we  began  to  hold  meetings  with  members  of  the 
Foggy  Bottom  community  and  with  District  officials.  As  we  were 
presenting  the  site  plan  and  discussing  the  building's  program  with  the 
neighbors,  we  were  also  soliciting  advice  about  filing  dates,  guidelines  for 
FAR  (floor-area-ratio),  parking  egress,  and  service  delivery,  roof  top 
structures,  the  penthouse,  the  antennas  and  the  dishes.  During  these  early 
meetings,  we  came  with  illustrations  of  a  work  in  progress,  planning 
drawings,  and  the  like,  looking  for  wisdom  to  inform  our  thinking.  We  met 
with  the  following  people  and  agencies,  in  some  instances,  repeat  visits  and 
conversations: 

ANC-2A,  Full  commission  and  individual  members 

DC  Office  of  Planning 

Foggy-Bottom  Association 

DC  Department  of  Public  Works 

West  End  Citizens  Association 
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Office  of  Zoning  Administrator 

Foggy-Bottom  -  GW  Ad  Hoc  Council 

Mayor's  Office 

Chairman,  City  Council 

Deputy  Mayor  for  Economic  Development 

City  Councilman,  Ward  II 

City  Administrator 

Office  of  Business  and  Economic  Development  (OBED) 

Zoning  Commission,  staff  &  public  hearings 

DC  Minority  Business  and  Opportunity  Commission 

DC  Department  of  Employment  Services 

National  Capital  Planning  Conmiission,  staff,  commissioners 
&  at  a  Public  Hearing 

Members  of  the  press 

Legal  counsel  from  several  firms 

Members  of  our  Board  of  Trustees 

Throughout  the  exchanges  with  the  citizenry  and  with  District  staff, 
we  were  offered  advice  and  counsel,  much  of  which  we  accepted. 

Mr.  Chairman,  I  would  now  like  to  concentrate  on  the  zoning  process 
itself. 

Throughout  all  submissions  for  the  zoning  process  to  the  DC  Zoning 
Commission,  a  five  person  commission  made  up  of  two  federal  appointees 
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and  three  local  members,  the  height  of  the  roof  of  the  building  has  been  less 
than  1 10',  lower  than  what  is  permitted  for  this  site  under  the  zoning  we 
requested:  C-3-C. 

Early  conversations  with  the  Zoning  Administrator,  Mr.  Joseph 
Bottner,  considered  the  earlier  precedent  of  a  building  -  the  CNN  building  ~ 
which  used  a  lighting  grid  and  dome  structure  in  the  studio  to  serve  as  a  roof 
of  the  building.    Our  design  included  a  grid  above  the  studio,  to  which  the 
height  was  measured. 

We  submitted  written  material  on  November  29,  1993,  and  again  on 
December  20,  1993,  while  the  record  of  the  Zoning  Commission  was  still 
open,  providing  even  greater  detail  about  the  exact  placement  of  the  studio 
lighting  grid,  the  solid  roof  of  the  studio,  and  the  roof  of  the  penthouse,  and 
with  the  December  20,  1993  filing,  we  included  a  letter  from  the  Zoning 
Administrator  (dated  December  10,  1993). 

In  the  November  29,  1993  submission,  we  continued  to  believe  that 
the  plans,  as  previously  submitted,  complied  with  the  provisions  of  the  Act 
of  1910.  In  order  to  address  Mr.  Bottner's  revised  and  considered  opinion  of 
the  act,  and  to  remove  any  doubt  as  to  consistency  with  the  Act,  we  lowered 
the  grid  two  feet  and  assured  that  the  roof  would  be  of  solid  construction, 
below  the  1 10'  level.  This  placed  the  grid  which  provides  electrical  service, 
which  allows  the  studio  to  function,  at  eighteen  feet  above  the  floor  slab, 
well  below  the  solid  roof  above  the  studio.  Mr.  Bottner's  December  10, 
1993  letter  confirms  that  change  and  acknowledges  compliance  with  the  Act 
of  1910. 
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The  record  of  the  Zoning  Commission  remained  open  until  January  3, 
1994  for  all  parties  to  submit  comments  and  raise  questions,  and  a  statement 
was  filed  on  that  date  by  the  ANC-2A.    Throughout  these  submissions,  the 
overall  height  of  the  structure  did  not  change.  It  was  then,  and  still  is,  lower 
than  what  is  allowed  by  law.  The  height  of  this  building  is  below  110'. 

Mr.  Chairman,  if  I  may  move  now  from  the  written  record,  to  the 
public  hearings. 

At  the  open  hearings  held  on  October  25  and  29,  1993,  before  the  DC 
Zoning  Commission,  extensive  attention  was  given  to  the  roof  of  the 
building  and  the  penthouse.  Both  direct  testimony  and  cross  examination  by 
the  lawyer  for  the  ANC-2A,  Mr.  James  Draude,  covered  that  matter.  Also  at 
those  hearings,  the  five  commissioners,  including  the  two  federal  appointees, 
offered  numerous  suggestions  about  the  design  of  the  building,  including: 
the  placement  and  design  of  the  architectural  tower,  the  roof  top  dishes,  the 
color  of  the  bricks  and  trim,  the  use  of  various  exterior  materials,  the 
landscaping,  the  street  scape,  and  the  placement  of  the  mechanical 
penthouse.    The  hearings  lasted  nine  and  one  half  hours,  with  witoesses, 
commentary  and  cross  examination  by  all  parties. 

Our  mandate  from  everyone  involved  was  to  minimize  the  visibiUty  of 
all  roof  top  elements  from  Pennsylvania  Avenue  and  the  two  nearby  federal 
reservations.  This  requirement  came  to  us  from  first  from  zoning  counsel, 
followed  with  a  reminder  from  the  Office  of  Plaiming,  the  Zoning 
Commission,  and  from  the  neighbors  of  Foggy  Bottom,  including  the  ANC- 
2A.    As  you  will  see,  this  building  is  not  only  lower  in  height  than  what  is 
allowed  by  law,  but  is  lower  in  height,  as  well,  than  its  neighbor  to  the  north. 
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It  steps  down  and  forms  a  transition  from  north  to  south.  The  skyline  view 
has  been  a  major  force  driving  the  design  of  this  building. 

To  aid  the  zoning  commissioners  in  their  review,  we  provided  model 
scope  drawings  from  every  nearby  street,  showing  the  visibility  of  the  roof 
structures.  Following  the  commissioners'  suggestions,  we  pushed  back  the 
satellite  dishes  from  the  west  side  of  the  building;  added  the  two  foot 
parapet  on  the  north  side  of  the  penthouse  roof  to  further  shield  the  dishes; 
agreed  to  a  standard  of  having  all  roof  top  elements  a  similar  color;  located 
the  penthouse  to  the  interior  northeast  comer  to  reduce  street  visibility,  and 
promised  not  to  illuminate  the  roof  elements  unless  required  to  do  so  by  the 
Federal  Aviation  Authority. 

This  building  will  serve  as  WETA's  headquarters  and  will  include 
administrative  offices  and  broadcast  facilities  for  the  television,  Chaimel  26 
and  FM  91,  our  radio  station,  as  well  as  house  offices  for  the 
MacNeil/Lehrer  NewsHour.  Our  technical  spaces  include  full  production 
and  post  production  units,  multiple  studios,  an  auditorium  with  a  production 
center  and  interactive  audience  seating,  editing  suites,  control  rooms, 
announcing  booths,  video  carts,  air  traffic  centers,  down  load  and  up  link 
rooms,  tape  libraries,  and  state-of-the-art  technology  displays,  etc.  Each  of 
these  spaces  require  sophisticated  mechanical,  electrical  and  structural 
supports,  with  special  consideration  allowed  for  the  electric  loading,  heat 
and  air  conditioning  ventilation,  back  up  power  suppUes.  This  type  of 
building  mandates  a  well  integrated,  carefully  designed  set  of  mechanical 
components. 
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It  is  standard  procedure  in  a  building  as  complex  as  this  one,  to  place 
the  mechanical  equipment  throughout  the  structure,  to  aid  the  overall 
efficiency  of  utility  service  while  minimizing  energy  usage.    We  have 
located  mechanical  equipment  in  the  first  basement,  serving  the  lower 
portion  of  the  building;  in  the  middle  of  the  building  and  on  the  roof. 
Different  components  serve  different  combinations  of  floors,  and  there  are 
multiple  distribution  points  for  services.    Running  from  the  top  of  the 
building,  like  narrow  wells,  are  four  lengthwise  channels  carrying  cables  and 
communication  links. 

The  penthouse  is  a  bi-Ievel  structure  and  mechanical  equipment  is 
housed  in  both  sections.  Mr.  Chairman,  we  have  a  preliminary  drawing 
showing  the  placement  of  all  the  equipment.  The  equipment  in  the 
penthouse  section  over  the  studios  serves  the  upper  parts  of  the  building,  not 
just  the  studios,  just  as  the  mechanical  room  in  the  lower  basement  serves 
the  auditorium  located  nearby  and  several  other  floors. 

No  other  project  I  have  ever  been  involved  with  has  been  designed  in 
such  a  public,  open  and  democratic  manner.  I  credit  the  architectural  team 
with  patience  and  good  will  to  allow  so  many  cooks  to  create  a  broth.  What 
is  remarkable  is  just  how  satisfactory  the  final  design  looks.     We  have  been 
showing  the  design  at  meetings  of  community  members,  donors, 
underwriters,  supporters  and  friends  and  it  has  been  met  with  an  outpouring 
of  excitement  and  approval. 

There  are  some  key  architectural  and  engineering  issues  that  we  would 
like  to  further  display  and  amplify.  Adam  Gross,  from  the  firm  of 
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Ayers/Saint/Gross/  Mr.  Steven  Michelais  from  SME  -  mechanical  & 
electrical  consultants  is  available  to  answer  questions. 

At  the  conclusion  of  Mr.  Gross'  remarks,  our  counsel  will  discuss 
some  of  the  legal  issues  involved  with  the  project,  after  which  we  will  all 
welcome  questions  and  look  forward  to  the  dialogue  with  you. 

This  project  has  been  over  two  years  in  the  plarming  and  represents  a 
major  commitment  by  WETA  to  the  District  of  Columbia.  With  the 
relocation,  we  will  be  bringing  jobs  and  purchasing  power;  we  will  be 
continuing  our  educational  outreach  efforts  to  the  public  schools  and  the 
community  as  a  whole;  and  we  will  become  an  even  more  visible  cultural 
resource  for  our  Foggy  Bottom  neighbors. 

Thank  you  for  your  attention. 
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STATEMENT  OF  ADAM  GROSS 

Mr.  Gross.  Thank  you,  Mr.  Chairman,  Members  of  the  Commit- 
tee, thank  you  for  the  opportunity  to  testify  before  you  today. 

I  am  going  to  range  rather  widely  from  my  prepared  remarks, 
and  I  would  like  to  start  off  with  a  quote,  a  favorite  quote  of  mine 
which  is  that,  "Sometimes  the  most  difficult  thing  to  see  is  what 
is  right  before  your  eyes." 

Mr.  Chairman,  I  would  like  to  walk  you  and  the  Committee 
members  through  our  design  today  in  an  effort  to  really  demystify 
what  has  been  a  complex  and  iterative  process,  to  reveal  what  we 
and  many  others  feel  is  simply  the  most  appropriate  design  within 
the  guidelines  set  out  for  us,  guidelines  which  we  were  always  re- 
minded of  by  counsel  on  this  project,  from  the  first  meeting  I  at- 
tended, begin  and  end  with  the  1910  Height  Act,  with  specific  at- 
tention, in  this  case,  to  keeping  the  building — not  the  penthouses, 
the  height  of  the  building— below  110  feet.  We  have  never  wavered 
from  that  position. 

I  am  sure  we  will  discuss  various  drawings  that  were  mislabeled, 
for  which  Mr.  Dobbins  took  responsibility.  I  think  they  truly  are 
the  responsibility  of  myself  and  my  firm. 

I  have,  as  you  have  seen,  written  remarks,  but  I  would  like  to 
at  this  point  be  slightly  more  extemporaneous,  and  if  I  could,  refer 
to  a  series  of  boards  and  models.  It  may  take  me  a  minute  to  move 
these  around. 

Mr.  Chairman  and  members  of  the  Committee,  this  is  the  gen- 
eral area  of  the  project.  The  site  in  question  of  course  is  the  north- 
east corner  of  21st  and  H  Streets,  immediately  behind  2000  Penn- 
sylvania Avenue.  A  rather  large  building  sits  directly  fronting 
Pennsylvania  Avenue  and  the  Federal  parks  along  Pennsylvania 
Avenue,  which  you  can  see  in  this  location. 

I  think  it  is  very  important  and  quite  a  wonderful  tool  to  allow 
us  to  define  what  is  a  roof  and  a  penthouse  using  this  model. 
These,  of  course,  are  roofs  that  you  see  here.  These  are  the  pent- 
houses. Now,  these  roofs  continue  and  slide  underneath  those  pent- 
houses, and  every  single  penthouse  ever  built  then  has  penetra- 
tions through  the  roof  to  service  the  spaces  below.  There  is  not 
really  in  the  zoning  guidelines,  an  accurate  description,  or  a  de- 
scription in  fact  that  any  of  us  can  operate  from  in  terms  of  the 
roof,  but  I  think  for  us  a  roof  is  what  separates  habitable  space 
from  nonhabitable  space,  that  close  the  building  per  se. 

If  I  could,  I  think  the  easiest  thing  might  be  to  go  back  if  I  could 
to  this  model. 

Mr.  Smith.  Mr.  Chairman,  could  I  ask  a  quick  question  about  the 
displays?  Are  these  basically  the  same  displays  that  are  in  the 
PUD? 

Mr.  Gross.  The  drawings  that  you  will  see,  all  the  drawings  will 
be  the  same  displays  that  are  in  the  PUD.  This  model  was  pre- 
sented to  NCPC.  This  model  is  new  and  we  built  this  model  be- 
cause I  think  it  addresses  the  issue  at  hand. 

We  could  on  this  site  go  to  a  full  height  of  110  feet  based  on  the 
90  foot  width,  plus  20  feet. 

The  Chairman.  That  has  always  been  your  understanding? 

Mr.  Gross.  Always  been  our  understanding. 


127 

The  Chairman.  You  never  changed  that,  all  the  way  from  the  be- 
ginning? 

Mr.  Gross.  That  was  reinforced  by  counsel  from  day  one  and 
that  was  our  understanding  from  day  one. 

Mr.  Gross.  What  you  see  here  are  two  basic  building  heights, 
two  basic  heights  of  buildings.  One  is  109  feet,  seven  and  five-six- 
teenth inches,  just  below  110  feet.  It  was  our  intent  to  try  our  best 
to  step  down  from  the  scale  and  height  of  2000  Pennsylvania  Ave- 
nue, rather  than  keep  the  entire  building  at  this  height,  at  110.  It 
was  always  our  goal,  I  must  say,  at  the  guidance  and  direction  and 
encouragement  of  counsel,  in  view  of  the  character  and  scale  of  the 
George  Washington  University  campus  at  Foggy  Bottom,  to  step 
the  building  down  at  the  line  of  the  public  street. 

Rather  than  have  the  building  at  110,  we  kept  it  down  to  100 
feet  and  seven  inches,  where  the  building  will  be  most  typically 
and  usually  perceived  by  the  public.  Because  of  technical  needs  I 
will  describe  in  a  moment,  we  raised  the  heights  of  the  roof  to  just 
a  little  less  than  110  feet,  to  the  rear  of  the  building. 

J.  Carter  Brown  points  out  in  his  letter,  along  with  others,  that 
they  believe  when  you  are  dealing  with  a  large  block  such  as  this, 
the  intent  of  the  Act  is  to  ideally  have  the  penthouses  pushed  back 
towards  the  center  of  the  block.  In  this  case,  that  is  what  we  have 
done.  The  way  we  did  that  is  from  these  roofs,  the  roofs  over  these 
two  areas,  which  are  the  studios,  and  the  roof  over  the  rest  of  the 
building  is  one  continuous  penthouse,  within  which,  I  will  show  in 
a  minute,  are  not  only  the  elevators  and  the  stairs,  but  also  me- 
chanical equipment. 

The  mechanical  equipment  services  the  entire  building  as  well  as 
the  studios.  The  equipment  immediately  above  the  studios  serves 
not  only  the  studios  but  the  entire  building.  It  serves  the  public 
space,  it  serves  MacNeil/Lehrer.  It  services  shared  areas  between 
the  entire  building. 

Let  me  just  jump,  if  I  could,  to  a  document  which  was  exhibited 
at  the  NCPC  presentation,  which  shows  the  mechanical  plan.  As 
has  been  mentioned,  during  a  normal  PUD  process  you  would  not 
normally  go  to  this  level  of  detail.  Because  this  building  is  so  com- 
plex technically — the  broadcast  studios,  the  auditorium,  with  in- 
credible computer  needs — we  felt  it  appropriate  to  take  the  me- 
chanical plans  farther  than  we  would  normally  take  them. 

What  you  see  in  this  document  is  the  overall  mechanical  layout 
of  the  entire  penthouse,  this  one  penthouse.  The  air  handling  you 
see  here  are  over  the  two  studios.  Two  of  those  service  the  studios. 
The  other  two  service  the  common  space  of  this  building,  common 
space  on  the  floors  below.  You  see  also  in  this  penthouse  the  serv- 
ice elevators  and  the  passenger  elevators,  fire  stairs,  and  there  are 
other  adjacent  mechanical  systems. 

Steve  Micheleas,  a  mechanical  engineer,  is  here.  If  need  be  he 
can  speak  to  the  pieces  of  mechanical  equipment.  There  is  one 
penthouse.  It  contains  the  elevators  for  the  building  as  you  see  it 
here. 

The  earlier  document,  which  everyone  has  been  referring  to,  116 
foot,  was  a  mistake  by  our  firm.  We  made  that  very  clear.  Counsel 
was  upset  about  it.  I  got  a  stern  talking  to.  But  it  was  a  mistake. 
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We  were  never  intending  to  suggest  that  the  building  height  should 
go  above  110. 

There  was  a  great  deal  of  discussion,  which  you  have  already 
heard  testimony  concerning,  whether  we  could  define  that  110  by 
a  studio  grid,  for  which  there  was  precedent.  Once  we  learned  that 
was  not  going  to  be  acceptable,  we  changed  it.  We  didn't  draw  a 
line,  we  drew  two  lines,  because  two  lines  really  does  indicate  a 
structural  slab. 

There  are  a  series  of  other  points  that  Mr.  Griffith  raised  con- 
cerning options  that  his  staff  recommended.  I  would  like  to  quickly 
go  through  the  floor  plans,  if  I  could,  just  to  explain  why  those  var- 
ious options  are  really  very  difficult  to  achieve.  This  is  the  ground 
floor  of  the  building. 

For  starters,  we  have  a  major  auditorium  which  is  going  to  serv- 
ice not  only  GW  and  WETA,  but  public  outreach  programs  going 
on  in  the  building.  That  auditorium  slopes  down  to  parking  levels 
below.  The  parking  access  is  at  this  point  here.  You  can  see  in  this 
cutaway  cross-section,  we  have  two,  one  running  lengthwise  and 
one  running  north-south,  that  auditorium.  You  will  also  notice  a 
three-foot-deep  floor  slab  which  allows  a  column-free  auditorium  to 
exist  in  that  space. 

If  the  studios  were  to  be  lowered  in  the  building,  we  would  have 
to  add  a  similar  depth  of  structural  slab,  which  would  then  put  us 
over  the  110-foot  limit.  Here  you  see  a  height  for  the  studio  roof 
at  110  and  the  penthouse  going  over  that  space. 

The  other  major  point  I  would  like  to  make  concerning  the 
ground  floor  is  there  has  been  discussion  about  why  can't  we  push 
the  ground  floor  lower.  We  don't  think  we  need  to  because  we  are 
under  the  limit. 

Number  two,  if  we  push  it  down,  we  would  have  to  have  a  72- 
foot-long  ramp  allowing  the  handicapped  or  a  lift,  which  we  think 
would  be  rather  ungainly  in  terms  of  entering  a  building  of  this 
publishing  nature. 

Secondarily,  that  pushes  the  building  further  into  the  ground,  we 
hit  water,  and  it  would  be  much  more  difficult  for  the  garage  to 
work. 

There  have  been  questions  why  we  couldn't  have  programmed 
below  ground.  It  has  been  in  the  interests  of  everyone  on  the  team 
to  have  as  much  below  ground  as  we  can.  We  would  like  to  get 
more  down  there  but  we  can't  do  it  because  we  have  mechanical 
space  and  this  ramping  system  that  serves  up  to  119  cars,  replac- 
ing the  existing  43  cars  that  are  on  the  site  currently. 

It  is  very  difficult  to  locate  our  tj^e  of  square  footage  down  there. 
This  is  floors  2  through  7,  a  series  of  typical  floors.  This  is  one 
shared  between  GW  in  blue  and  WETA  in  crimson.  This  is  not 
where  you  would  typically  put  an  office  core.  It  is  not  like  a  normal 
building.  It  is  more  like  a  research  lab.  The  relation  of  this  core  re- 
lates not  only  to  the  auditorium  but  also  the  location  of  the  studios. 
As  you  see  here,  two  studios.  You  see  the  roofs  of  those  two  studios 
located  here  and  here. 

So  just  to  orient  the  model  the  same  way,  that  is  the  location  of 
the  two  studios,  and  then  we  have  already  discussed  the  mechani- 
cal penthouse. 
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Now,  when  we  began  to  develop  our  attitude  about  this  building, 
not  only  were  counsel  and  our  clients  arguing  with  us  strenuously 
to  keep  the  building  elevations  along  21st  and  H  as  low  as  we  pos- 
sibly could,  they  also — and  we  shared  this  concern — were  concerned 
about  the  visibility  of  these  antennas. 

It  has  been  suggested  that  we  should  possibly  set  the  penthouse 
back,  go  to  the  full  110.  If  we  did  that,  the  platform  for  the  anten- 
nas, number  one,  technically  wouldn't  work,  because  the  penthouse 
foot  plate  would  get  too  small.  You  wouldn't  have  room  for  the  me- 
chanical equipment,  number  two.  Number  three,  these  dishes 
would  be  much  more  visible. 

In  fact,  we  have  model  studies  which  show  those  dishes  would 
then  be  much  more  visible  than  they  currently  are.  These  two  dia- 
grams show  the  areas  through,  I  think,  a  lot  of  hard  work  on  our 
part  and  diligent  and  sincere  effort  to  try  to  minimize  the  visual 
effect  of  this  building  on  its  surroundings. 

One  looks  at  what  would  happen  if  this  block  comes  out,  the  cor- 
ner of  21st  and  H.  The  areas  in  red  and  blue  show  the  areas  you 
can  see  those  dishes,  which  really  are  quite  minimized,  particularly 
from  the  Federal  parks  and  from  the  public  right-of-way  along 
Pennsylvania  Avenue. 

We,  in  addition  to  doing  that — and  here  you  see  the  location  of 
those  dishes — also  did  a  series  of  model  scope  studies,  really  focus- 
ing on  minimizing  the  visibility  of  those  dishes. 

Now,  part  of  the  other  suggestions  that  have  come  up,  almost  all 
of  them  would  have  increased  the  visibility  of  those  dishes,  includ- 
ing eliminating  the  back  parallel  wall  of  our  penthouse. 

One  of  our  favorite  activities  these  days  is  to  go  around  the  Dis- 
trict like  this  pointing  out  the  number  of  penthouses  that  are  flush 
to  either  side  yards  or  party  walls  or  alleyways.  I  go  back  to  J. 
Carter  Brown's  interpretation  that  suggests  pushing  the  penthouse 
back  as  far  towards  the  center  of  the  slate  as  possible  to  minimize 
the  visual  impact  of  those  houses  on  the  street  and  on  public  ways. 

Let  me  quickly  just  for  your  interest  show  you  the  elevations  of 
the  building.  The  building  itself  will  be  a  combination  of  brick  and 
limestone.  The  penthouse  itself  precast,  I  should  say,  to  look  like 
limestone.  The  penthouse  itself  will  be  of  that  material  as  well,  so 
hopefully  it  will  be  integral  and  of  an  elegant  material. 

This  is  the  view  with  Lisner  Auditorium  at  your  back,  looking 
northeast  towards  the  building.  You  can  see  that  we  can  by  right 
add  another  10  feet  here  of  habitable  space  and  have  the  penthouse 
on  top  of  that. 

We  have  limited  the  height  at  21st  and  H  Street  to  100  feet,  set 
back  the  penthouse  18  feet,  six  inches,  and  I  think  the  overall  suc- 
cess of  the  building  is  that  then  the  scale  and  mass  of  the  building 
is  much  less  than  it  could  be  normally  by  right,  and  the  views,  par- 
ticularly from  Pennsylvania  Avenue — ^you  see  the  existing  view 
here  and  the  proposed  view — not  only  of  the  penthouse  but  also  of 
those  dishes  is  also  greatly  minimized. 

So  with  that,  I  have  overtaken  my  time.  Thank  you  very  much. 
I  would  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Gross  follows:] 
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STATEMENT  OF  ADAM  GROSS 

AYERS/SAINT/GROSS 

BEFORE  THE  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

ON  HR  4242 

The  site  for  the  WETA/GWU  Communications  Center  is  at  the 
northeast  corner  of  21st  and  H  Streets,  a  setting  of  diverse 
architecture  in  terms  of  scale  and  materials.   Fifty-two  feet  to 
the  north  is  the  mixed  use  building  known  as  2  000  Pennsylvania 
Avenue,  also  known  as  Red  Lion  Row.   At  a  total  height  to  its 
penthouse  of  approximately  125  feet  and  with  its  modern 
vocabulary  of  white  precast  concrete,  2000  Pennsylvania  is  an 
imposing  edge  to  the  Federal  parks  it  abuts  along  Pennsylvania 
Avenue.   Immediately  across  the  street  to  the  west  is  the  Marvin 
Center,  George  Washington  University's  student  union,  another 
rather  brutalist  modern  building.   Catty-corner  to  the  southwest 
is  Lisner  Hall,  a  limestone  art  nouveau  structure.   To  the  south 
and  southeast  are  a  series  of  brick  neo-Georgian  academic 
buildings. 

Our  goal  in  the  design  of  the  building  has  been  to 
sensitively  deal  with  this  varied  context  by  introducing  a 
classically  inspired,  yet  contemporary,  vocabulary  which  in  its 
massing  steps  down  from  the  scale  of  2  000  Pennsylvania  Avenue. 
To  this  end,  the  building's  height  and  massing  are  well  below 
that  allowed  by  the  1910  Height  Act,  particularly  as  it  relates 
to  the  two  sides  of  the  building  facing  21st  and  H  Streets. 

More  specifically,  21st  and  H  Streets  are  both  90  feet  wide, 
thereby  allowing  the  highest  point  of  the  building's  roof  to  be 
110  feet  above  the  measuring  point.   However,  we  opted  to  keep 
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the  parapet  height  on  both  21st  and  H  Streets  to  approximately 
100  feet,  or  about  10  feet  lower  than  the  maximum  permitted.   We 
further  visually  stepped  our  building  down  through  material 
changes  of  the  building's  top  floor.   This  reinforces  the 
building  elevations  tri-partite  organization  of  a  two-story 
limestone  base,  a  brick  and  limestone  middle,  and  a  painted  metal 
and  limestone  top. 

To  the  rear  of  the  building  (or  the  northeast  corner 
abutting  a  service  alley  and  the  side  interior  property  line 
adjoining  the  Bureau  of  Catholic  Indian  Missions),  set  to  the 
middle  of  the  block  as  far  from  public  street  view  as  possible, 
are  two  broadcast  studios.   The  roof  of  these  studios  does  go  to 
just  below  the  maximum  allowed  height  of  110  feet. 

The  studio  roof  will  be  a  solid  concrete  slab  with  girders 
every  20  feet.   Set  two  feet  below  this  concrete  slab  is  the 
studio  lighting  and  electrical  grid.   On  top  of  the  studio  roof 
is  a  penthouse  the  height  of  which  has  been  minimized  so  that  the 
top  is  only  an  additional  seven  feet  above  the  solid  slab  (as 
opposed  to  the  18  feet  6  inches  allowed) .   There  is  no  open 
penetration  from  the  penthouse  area  to  the  studio. 

The  satellite  dishes  located  on  top  of  this  penthouse  are 
therefore  as  unobtrusive  as  possible  from  public  view.   In  fact, 
visibility  diagrams  show  the  minimal  impact  these  dishes  and  this 
penthouse  arrangement  allow.   Our  allowable  alternative  under  the 
C-3-C  zoning  would  have  been  to  build  a  building  at  110  feet  on 
all  sides,  with  a  penthouse  at  18  feet,  6  inches  higher,  for  a 
total  height  of  128  feet,  6  inches  (as  compared  to  the  proposed 
design  at  a  total  of  119  feet,  1  inch) ,  upon  which  would  sit  the 
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satellite  dishes.   This  would  make  the  dishes,  the  penthouse  and 
the  building  itself  more  visible. 

Rather,  we  have  opted  to  lower  our  building  roof  to  100  feet 
along  21st  and  H  Streets,  only  bringing  our  roof  to  the  allov/able 
110  feet  at  the  most  northeastern  corner.   As  David  Colby  of  the 
Office  of  Planning  has  said,  this  then  allows  us  to  push  the 
penthouse  to  "the  center  of  the  block,"  minimizing  views  and 
maintaining  a  more  appropriately  scaled  building. 
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The  Chairman,  But  the  NCPC  didn't  think  this  was  in  compli- 
ance with  the  1910  Building  Height  Act,  is  that  correct? 

Mr.  Gross.  The  NCPC  staff  did  not  feel  that  the  setback— I 
think  the  NCPC  staff  felt  that  we  should  in  fact  set  back  the  pent- 
house on  the  party  line  and  on  the  alley  side,  which  then  would 
have  minimized  the  amount  that  we  had  for  our  satellite  dish.  We 
would  have  had  severe  technical  problems  in  terms  of  those  dishes. 
It  would  have  been  almost  impossible  to  make  that  particular  sce- 
nario work  out. 

The  Chairman.  Who  is  next? 

STATEMENT  OF  WHAYNE  QUIN 

Mr.  QuiN.  I  think  I  am  next,  Mr.  Chairmsin.  My  name  is  Whayne 
Quin.  I  appear  here  today  as  land  use  counsel  for  the  applicant. 

I  would  like  to  pass  out,  if  I  may,  additional  exhibits  for  you  that 
cover  the  whole  public  record,  basically,  with  some  minor  excep- 
tions, but  basically  it  covers  I  think  all  the  issues  that  have  been 
raised.  I  hope  you  will  follow  with  me  when  we  get  into  referencing 
those. 

[The  documents  are  included  in  the  Appendix.] 

I  would  like  to  thank  you  for  the  opportunity  to  be  here  today 
to  present  comments  on  H.R.  4242. 

As  a  consultant  to  the  WEITA/GW  project  and  a  resident  of  the 
city,  I  am  particularly  pleased  to  be  associated  with  a  program  and 
a  project  that  can  mean  so  much  to  the  District  of  Columbia.  I  am 
particularly  pleased  with  the  way  the  project  has  carefully  consid- 
ered the  relationship  of  a  site  to  the  surrounding  properties  in 
terms  of  design. 

As  you  have  heard  today,  the  project,  in  our  view,  as  well  as  that 
of  the  Zoning  Commission,  the  Office  of  Planning,  and  the  full 
NCPC,  complies  with  the  1910  Height  Act.  As  Mr.  Gross  indicated, 
we  are  10  feet  below  what  a  normal  building  would  be  in  total 
height  on  this  site. 

As  Adam  also  said,  when  we  first  became  involved  in  this  project, 
we  pointed  out  the  need  to  be  very  sensitive  to  height,  not  only  in 
terms  of  the  statutory  and  regulatory  framework,  but  basically  be- 
cause our  experience  has  shown  that  that  always  is  a  sensitive 
issue  in  a  neighborhood. 

So  we  had  to  meet  early  on  with  District  officials  to  make  sure 
that  we  were  proceeding  in  the  most  appropriate  way.  As  you  have 
heard  by  now — and  I  don't  need  to  go  into  it  very  deeply — there  are 
two  different  controls  that  apply  to  buildings  in  the  city  as  it  re- 
lates to  height,  the  first  of  which,  of  course,  is  the  1910  Height  Act; 
the  second  is  the  zoning  regulations  which  have  been  adopted  by 
the  Zoning  Commission  since  1920. 

The  zoning  regulations  provide  a  far  more  restrictive  framework 
for  the  height  of  buildings  and  the  regulation  of  roof  structures, 
specifying  not  only  the  permissible  structures,  but  limiting  the 
height  of  roof  structures,  the  placement  on  the  roof,  the  materials, 
the  configuration  and  size. 

At  our  meetings  early  on  in  the  design  phase,  as  in  most  zoning 
cases,  the  maximum  height  of  the  building  was  established  by  de- 
termining the  width  of  the  streets  on  which  the  building  would 
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front.  As  is  normal,  we  reviewed  a  chart  that  is  prepared  by  the 
surveyor's  office.  It  is  in  Tab  W  for  you  to  reference. 

This  is  a  standard  plat,  the  chart  that  is  in  the  Zoning  Adminis- 
trator's office.  Most  architects  and  attorneys  who  are  in  land  use 
always  refer  to  that  plat  to  determine  what  the  maximum  height 
is. 

In  this  case,  both  H  Street  and  21st  Street  had  a  90-foot  right- 
of-way.  Therefore,  our  team  from  the  very  beginning  has  known 
that  the  maximum  height  of  the  building  has  oeen  1 10  feet,  and 
we  have  also  known  that  under  the  zoning  regulations,  the  normal 
maximum  penthouse  height  is  18  feet,  six  inches,  so  that  our  total 
permitted  height  of  the  building  was  128  feet,  six  inches.  As  point- 
ed out  by  the  other  witnesses,  we  are  in  fact  about  10  feet  below 
that. 

Knowing  of  these  limitations,  the  central  design  issue  became: 
What  is  the  best  from  a  design  standpoint  to  reduce  the  apparent 
height  of  the  building?  That  has  been  described  by  the  architect. 
I  won't  go  into  it  any  further,  but  I  would  like  to  refer  you  to  the 
order  of  the  Zoning  Commission  of  April  11.  That  is  attached  at  Ex- 
hibit P,  that  is  in  the  volumes  before  you.  It  is  in  volume  2. 

Finding  of  fact  No.  15  specifically  deals  with  the  height  of  the 
building  and  the  roof  structure  as  they  have  approved  it.  Also,  con- 
dition No.  4  limits  the  maximum  height  of  the  building  and  the 
roof  structures  in  accordance  with  plans  that  were  revised  and  filed 
with  the  Zoning  Commission. 

We  must  comply  with  those  plans  as  we  go  forward  with  the  per- 
mitting stage.  If  we  do  not  meet  those  requirements,  Mr.  Bottner 
will  turn  us  down. 

The  design  solution  complied  with  the  long-standing  statutory 
and  regulatory  framework.  I  have  cited  in  my  statement,  which  you 
have,  the  regulations,  both  the  zoning  regulations  that  give  the 
board  of  zoning  adjustment  the  authority  to  waive  the  setbacks 
within  the  1910  height  restrictions 

The  Chairman.  Wait  a  minute.  Who  has  got  authority  to  waive 
the  1910  Height  Act? 

Mr.  QuiN.  The  zoning  regulations. 

The  Chairman.  That  has  nothing  to  do  with  the  1910  Height 
Act? 

Mr,  QuiN.  No,  I  said  the  zoning  regulations  provide  for  the  waiv- 
er of  setbacks  that  have  been  established  by  the  Zoning  Commis- 
sion in  the  regulations.  The  Board  of  Zoning  Adjustment,  under 
Section  411.11. 

Shall  I  proceed? 

The  Chairman.  Yes. 

Mr.  QuiN.  Specific  comments  on  the  bill:  First,  the  bill  is  to  en- 
force the  law.  Under  the  1910  Height  Act,  as  you  all  are  aware,  the 
Congress  reserved  administration  and  enforcement  of  the  1910 
Height  Act  to  the  District  of  Columbia.  By  virtue  of  forms  of  gov- 
ernment that  have  changed,  the  administration  is  now  in  the 
Mayor  and  the  enforcement,  as  you  correctly  pointed  out  this  morn- 
ing, is  in  the  Corporation  Counsel.  Those  are  set  forth  in  the  codes 
5-405(f)  and  5-408. 

In  our  view,  H.R.  4242  does  not  enforce  the  existing  Height  Act 
but  rather,  H.R.  4242  proposes  to  amend  the  1910  Height  Act  in 
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two  major  respects:  First,  as  it  relates  to  the  nature  of  the  equip- 
ment and  its  relationship  to  space  below  it;  and  second,  with  the 
addition  of  the  words  '^bounding  wall." 

Under  the  first  section  of  the  Act  that  deals  with  the  location  of 
the  equipment,  the  word  "primarily"  is  utilized,  and  we  would  like 
to  simply  state  there  is  no  limitation  on  the  nature  of  mechanical 
equipment  that  we  are  aware  of  that  is  not  otherwise  set  out  spe- 
cifically in  the  Act  or  in  the  zoning  regulations. 

I  am  trying  to  shorten  my  testimony.  There  is  not  even  a  zoning 
regulation  that  would  impose  such  a  restriction. 

What  is  meant  by  "primarily?"  We  find  that  word  to  be  very  dif- 
ficult, because  how  do  you  determine  what  primarily  is,  when  you 
are  dealing  with  different  types  of  equipment  that  have  different 
methods  of  measurement,  such  as  cubic  feet  per  minute,  cooling  ca- 
pacities, returning  air  circulation,  weight  or  coverage,  as  the  archi- 
tects have  indicated. 

At  the  present  time  immediately  above  Studios  A  and  B,  a  major 
portion  of  the  mechanical  equipment  serves  space  throughout  the 
building.  So  I  am  not  going  to  spend  any  more  time  on  that  part. 

The  second  issue  which  is  in  the  bill  is  the  addition  of  the  bound- 
ing wall  definition.  This  is  a  new  requirement,  and  accordingly  we 
think  that  it  is  not  enforcement  either.  The  argument  has  been 
made  that  the  words  exterior  walls  require  setbacks  from  all  sides 
of  a  building.  Exterior  walls  are  not  defined  in  the  Act,  and  have 
no  clear  meaning  from  the  context  of  the  language.  I  would  like  to 
get  specifically  into  that  point,  which  I  think  that  is  what  is  driving 
a  lot  of  the  concern  that  you  have. 

The  building  height  legislation  originally  requested  by  the  D.C. 
Commissioners,  and  first  enacted  by  the  Congress  in  1899,  has  pro- 
vided the  consistent  framework  for  the  height  limitation  in  the  Dis- 
trict of  Columbia. 

In  reenacting  and  expanding  the  Height  Act  provisions  in  1910, 
Congress  was  very  careful  to  place  the  total  and  exclusive  adminis- 
tration in  the  District  of  Columbia.  Roof  structures — and  this  is  a 
quote — from  the  building  height  limits,  in  the  words  of  the  statute, 
may  be  erected  "when  and  if  the  same  may  be  approved  by  the 
Mayor  of  the  District  of  Columbia." 

Somebody  has  to  actually  take  the  law  and  apply  it  to  a  building 
as  it  comes  in.  That  was  the  Commissioners'  originally,  and  now 
the  Zoning  Administrator. 

As  pointed  out  to  the  Planning  Commission  and  the  Zoning  Com- 
mission, the  1910  Height  Act  has  consistently  been  applied  with  re- 
gard to  roof  structures  for  84  years  with  the  words  exterior  walls 
meaning  buildings  that  have  walls  on  public  streets. 

The  Chairman.  Why  do  you  get  waivers  then  all  the  time  for  ex- 
terior walls?  If  that  is  in  the  law,  why  do  you  guys  get  all  those 
waivers? 

Mr.  QuiN.  Because  the  zoning  regulations  in  1960  originally  said 
that  you  could  set  back  from  a  lot  line.  That  was  later  amended 
to  say  exterior  wall — all  exterior  walls.  And  at  the  same  time,  the 
Zoning  Commission  put  in  there  a  clause  which  is  very  similar  to 
the  clause  that  you  have  inserted  in  bill 

The  Chairman.  You  are  not  getting  waivers  from  the  1910 
Height  Act;  you  are  getting  waivers  from  the  zoning  regulations.  It 
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is  your  contention  that  exterior  walls  means  one  thing  in  the  zon- 
ing regulations  and  another  in  the  Height  Act? 

Mr.  Qum.  That  is  correct. 

The  Chairman.  How  do  these  exterior  walls  differ? 

Mr.  QuiN.  They  differ 

The  Chairman.  Federal  exterior  walls  and  D.C.  exterior  walls. 

Mr.  QuiN.  They  differ  in  the  sense  that  the  zoning  regulations 
were  intended  to  be  more  restrictive  than  the  1910  Height  Act. 

The  Chairman.  I  see.  And  you  think  the  1910  Height  Act,  when 
they  said  exterior  walls,  they  just  meant  certain  walls. 

Mr.  QuiN.  Yes,  I  do.  I  think 

The  Chairman.  Why  do  you  think  they  didn't  define  them?  When 
they  said  exterior,  what  do  you  suppose  they  meant? 

Mr.  QuiN.  I  think  they  meant  the  walls  that  front  on  public 
streets. 

The  Chairman.  Why  do  you  suppose  they  said  that? 

Mr.  QuiN.  For  a  number  of  reasons.  The  first  is  that  the  Act  it- 
self deals  specifically  and  is  based  entirely  upon  the  width  of 
streets.  It  is  the  orientation  of  buildings  to  streets.  That  is  number 
one. 

Number  two,  the  views  that  you  see  of  a  building  are  generally 
from  public  streets,  not  from  the  interior  part  of  the  square. 

Third,  from  an  interpretation  standpoint,  if  an  administrator  has 
to  actually  apply  this,  he  must  have  something  that  is  constant  and 
consistent 

The  Chairman.  Not  built  on  interpretations  and  rulings? 

Mr.  QuiN.  No,  it  is  built  on 

The  Chairman.  And  past  exemptions. 

Mr.  Quin.  It  is  built  on  basically  the  requirement  that  you  must 
select  something  that  is  rational  from  the  standpoint  of  interpreta- 
tion. In  this  case,  the  only  reason  that  you  could  pick  the  streets 
as  opposed  to  a  side  is  that  a  side  yard  by  definition 

The  Chairman.  You  know,  we  have  had  several  people  interpret 
exterior  walls,  and  you  lost  today  by  about  four  to  one.  So  I  have 
asked  people  their  definitions  of  exterior  walls,  and  you  are  the 
only  one  who  comes  up  with  this  creative  idea  that  exterior  walls 
has  something  to  do  with  the  street.  I  just  want  you  to  know  that 
you  are  in  the  minority.  But  proceed. 

Ms.  Norton.  Could  you  explain  to  me  who  you  are  referring  to? 

The  Chairman.  All  the  people  I  have  asked  today,  "What  is  an 
exterior  wall?"  They  say,  the  outside  walls  of  the  building.  This  is 
the  first  guy  who  has  come  up  with  something  else. 

Mr.  QuESf.  Mr.  Chairman,  I  am  sure  that  you  heard  everything 
that  was  said  today,  but  I  know  that  there  are  letters  from  vir- 
tually every  architectural  firm  in  the  District  of  Columbia,  as  well 
as  Mr.  Brown  from  the  Commission  of  Fine  Arts,  all  of  whom  inter- 
preted the  law  the  same  way  that  we  have  been.  There  are  84 
years  of  that,  and  virtually  hundreds  of  buildings,  including  major 
construction  throughout  the  city,  Garfinkel's,  the  Mayflower  Hotel, 
Hecht  Company 

The  Chairman.  People  may  have  violated  the  law  in  the  past.  I 
never  went  to  law  school,  but  I  don't  think  they  ever  taught  you 
in  law  school  that  just  because  somebody  has  been  violating  the 
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law,  that  is  a  good  reason  for  you  to  advise  your  clients  to  continue 
violating  it.  Did  you  ever  learn  that  in  law  school? 

Mr.  QuiN.  I  learned  that  I  would  never  advise  my  client  to  vio- 
late the  law. 

The  Chairman.  Just  because  somebody  may  have  poorly  enforced 
the  law  or  been  violating  it  in  the  past,  time  has  come  for  that  to 
end,  okay? 

Mr.  QuiN.  I  understand  what  you  are  saving,  Mr.  Chairman.  I 
think  it  is  very  important,  though,  to  know  that  there  is  a  rationale 
for  the  interpretation  that  exterior  walls  mean 

The  Chairman.  That  is  to  get  more  height  in  the  building.  I  im- 
derstand  the  rationale. 

Mr.  QuiN.  Not  at  all,  sir.  It  has  to  do  with  the  relationship  of  the 
whole  Act  and  the  intent  of  the  Act  to  the  application  of  the  law. 

The  Chairman.  You  go  right  ahead. 

Mr.  QuiN.  I  think,  Mr.  Chairman,  in  our  discussion  that  I  prob- 
ably covered  most  of  the  points,  except  that  I  did  not  complete 
some  of  the  rationale,  but  I  am  sure  that  may  come  up  on  question- 
ing. I  think  the  other  point  that  is  very  important  is  that  under  the 
L'Enfant  plan,  the  streets,  again,  were  the  only  constant,  because 
the  interior  of  the  square  is  solely  within  the  jurisdiction  of  the 
owners  of  the  square,  and  in  terms  of  the  use  of  that,  and  I  have 
cited  in  my  statement  court  cases  that  support  that  particular 
point. 

For  these  reasons  and  other  reasons  that  have  been  stated  today, 
we  must  respectfully  urge  the  Committee  not  to  move  forward  with 
the  bill.  We  believe  that  your  desire  is  the  same  as  ours,  which  is 
to  provide  the  most  aesthetically  pleasing  building  as  it  can  relat- 
ing to  the  District  of  Columbia  and  the  height. 

The  present  design,  we  believe,  as  the  Zoning  Commission  and 
NCPC  found,  accomplishes  this  goal  well  within  the  limits  of  the 
1910  Height  Act. 

Again,  thank  you  for  the  opportunity  to  present  testimony. 

[The  prepared  statement  of  Mr.  Quin  follows:] 
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STATEMENT  OF  WHAYNE  S.  QDIN,  ESQDIRE 

WILKES,  ARTIS,  HEDRICK  &  LANE,  CHARTERED 

LAND  DSE  COUNSEL 

REGARDING  HR  4242 


Thank  you  Mr.  Chairman  and  Members  of  the  Committee.   I  am 
very  pleased  to  be  here  today  to  present  comments  on  proposed 
bill  HR  4242,  relating  to  the  WETA/GW  project  at  21st  and  H 
Streets,  N.W.   As  a  consultant  to  WETA/GW  and  resident  of  the 
District,  I  am  particularly  pleased  to  be  associated  with  a 
project  that  can  mean  so  much  to  the  District  of  Columbia.   My 
role  has  been  to  give  advice  on  various  land  use  issues  and  to 
coordinate  the  project  with  appropriate  agencies  as  part  of  the 
review  process  for  the  Planned  Unit  Development  by  the  Zoning 
Commission  of  the  District  of  Columbia. 

I  am  particularly  pleased  with  the  way  this  project  has 
carefully  considered  the  relationship  to  the  site  and  surrounding 
properties  in  terms  of  its  design.   As  you  have  heard,  this 
project  in  our  view,  as  well  as  in  view  of  the  Zoning 
Administrator,  Zoning  Commission,  Office  of  Planning  and  NCPC, 
not  only  complies  with  the  1910  Height  Act  and  Zoning 
Regulations,  but  the  total  height  is  approximately  ten  feet  below 
what  a  normal  building  would  be  on  this  site  under  the  applicable 
zoning . 

When  we  first  became  involved  in  this  project,  we  pointed 
out  the  need  to  be  sensitive  to  height,  not  only  in  a  statutory 
and  regulatory  framework,  but  as  it  visually  relates  to  the 
surrounding  neighborhood.   Since  the  building  is  a  very  technical 
building,  it  was  necessary  to  review  height  and  roof  structures 
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with  District  officials  to  make  certain  that  the  most  appropriate 
configuration  cuuld  be  achieved. 

In  the  District  of  Columbia,  the  regulation  of  height  of 
buildings  is  subject  to  two  different  controls.   The  Height  Act 
of  1910  limits  the  height  of  building  based  on  the  width  of 
streets  and  gives  a  general  framework  for  the  location  of  roof 
structures  as  well  as  establishing  the  point  of  measurement.   The 
Zoning  Regulations,  on  the  other  hand,  provide  a  far  more 
restrictive  framework  for  the  height  of  buildings  including  roof 
structures,  specifying  not  only  the  nature  of  permissible 
structures,  but  limiting  height  of  roof  structures,  placement  on 
the  roof,  materials,  configuration  and  size.   We  obviously  needed 
to  comply  with  all  statutory  and  regulatory  requirements  and  this 
was  made  absolutely  clear  at  the  early  stages  of  the  design 
phase. 

At  our  meetings  concerning  the  design  phase,  as  in  most 
zoning  cases,  the  maximum  height  of  the  proposed  building  was 
established  by  determining  the  width  of  streets.   As  is  normal, 
we  reviewed  the  street  width  chart  prepared  by  the  Surveyor's 
Office,  a  copy  of  which  we  have  submitted,  which  designates  the 
width  of  H  Street  and  21st  Street  as  being  90  feet.   Our  entire 
team  was  well  aware  of  the  maximum  height  of  110  feet  for  the 
building  with  an  additional  permitted  height  of  roof  structures 
of  18  feet,  6  inches  under  the  Zoning  Regulations.   Thus,  the 
total  height  of  the  building  was  permitted  to  be  128  feet,  6 
inches.   We  should  point  out  that  the  maximum  height  proposed  is 
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about  10  feet  lower  or  119  feet,  1  inch.   The  width  of  streets 
was  also  checked  in  the  Baist  Atlas  of  the  District  of  Columbia 
and  with  the  Surveyor's  Office.   Knowing  of  these  limitations, 
the  central  design  issue  became  "what  is  the  best  way,  from  a 
design  standpoint,  to  reduce  the  apparent  height  of  the 
building?".   As  has  been  described  by  the  architect,  the  Zoning 
Commission  has  approved  the  architect's  design  solution. 

The  design  solution,  described  by  Mr.  Gross,  complied  with 
the  longstanding  regulatory  framework  which  permits  the  Board  of 
Zoning  Adjustment  to  vary  the  setbacks  from  side  and  rear 
building  lines  where  there  is  an  impractical  condition,  so  long 
as  the  intent  and  purpose  of  the  roof  structure  provisions  are 
not  materially  impaired  and  the  light  and  ventilation  of  adjacent 
buildings  is  not  adversely  affected.   See.  11  DCMR  411.11.   Under 
11  DCMR  2403.16  and  2403.17,  the  Zoning  Commission,  in  approving 
a  Planned  Unit  Development,  may  approve  special  exceptions  such 
as  that  provided  in  Section  411.11,  although  the  normal  standards 
need  not  apply. 

Specific  comments  on  HR  4242 

HR  4242  States  that  it  is  a  bill  to  "enforce  the  law"  which 
regulates  the  height  of  buildings.   Under  the  1910  Height  Act, 
Congress  reserved  the  administration  and  enforcement  of  the  1910 
Height  Act  to  the  District  of  Columbia,  which  by  virtue  of 
changes  in  forms  of  government  now  reside  in  the  Mayor  of  the 
District  of  Columbia  (for  administration)  and  the  Office  of 
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Corporation  Counsel  (for  enforcement).   See.  D.C.  Code  Sections 
5-405(f)  and  5-408.   In  this  regard,  it  is  significant  to  note 
that  approvals  of  buildings  under  the  1910  Height  Act  are  made  by 
the  Zoning  Administrator  of  the  District  of  Columbia  on  the  basis 
of  specific  building  plans  including  working  drawings  that  are 
filed  for  permit.   See.  Reorganization  Order  No.  55-Part  III,  F. 
At  this  stage,  final  working  drawings  have  not  been  prepared  for 
structural,  mechanical,  electrical  and  plumbing  systems,  nor  is  a 
building  permit  application  pending  before  the  Zoning 
Administrator. 

HR  4242  does  not  enforce  the  existing  1910  Height  Act, 
rather  it  proposes  to  amend  the  1910  Height  Act  in  two  major 
respects  and  only  as  it  relates  to  the  particular  project  of 
WETA/GW.   First,  the  proposed  bill  places,  for  the  first  time,  a 
new  type  of  limitation  on  the  nature  and  location  of  mechanical 
equipment,  not  heretofore  similarly  regulated.   Secondly,  the 
bill  proposes  to  establish  the  setback  provisions  for  any 
penthouse  from  "bounding"  walls.   Such  amendments,  in  no  way 
"enforce"  the  existing  law  since  such  provisions  are  not 
contained  in  the  existing  law.   Moreover,  singling  out  the 
WETA/GW  project  from  similar  projects  that  have  been  built  and 
may  be  built  in  the  District  of  Columbia  appears  to  be  contrary 
to  fundamental  fairness. 

Section  1  of  HR  4242  prohibits  the  issuance  of  a  building  or 
occupancy  permit  for  the  WETA  project  unless  the  equipment  within 
the  penthouse  space  above  the  studio  used  "primarily"  for  the 
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studio  is  less  than  110  feet  above  the  measuring  point.   We  have 
carefully  reviewed  the  existing  1910  Height  Act  and  can  find  no 
provision  of  the  Act  that  is  remotely  similar  to  these 
restrictions,  either  at  110  feet,  130  feet  or  any  height  below. 
Thus,  this  restriction  can  not  in  any  way  be  an  enforcement  of 
the  provisions  of  the  1910  Height  Act.   Likewise,  legislative 
history  is  similarly  devoid  of  any  restriction  on  the  nature  of 
mechanical  equipment  or  its  location  with  respect  to  separate 
uses  within  the  building.   Nor  is  there  any  contemporaneous  or 
historical  construction  of  the  Act  that  would  support  such  a 
limitation. 

Simply  stated,  there  is  no  limitation  on  the  nature  of  the 
mechanical  equipment  that  can  be  placed  above  the  roof  so  long  as 
the  physical  characteristics  and  dimensions  meet  the  other 
provisions  of  the  Act  and  Zoning  Regulations.   Aesthetically, 
since  the  Zoning  Regulations  require  mechanical  equipment  to  be 
enclosed,  such  equipment  is  hidden  from  public  view.   The 
equipment,  such  as  the  10,000  CFM  air  handling  units,  return  air 
fans,  sound  attenuators  and  other  air  handling  equipment  cannot 
be  seen.   Because  of  their  size  and  bulk,  these  servicing 
requirements  can  not  reasonably  be  placed  in  studio  itself.   The 
precedential  impact  of  such  a  restriction  can  be  devastating. 
For  example,  hospitals  which  frequently  have  operating  rooms  on 
the  top  story  of  the  building  require  mechanical  equipment  to  be 
located  above  the  operating  room  space.   It  would  be  illogical  to 
require  such  equipment  to  be  located  in  another  portion  of  the 
penthouse  removed  from  the  operating  room. 
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There  is  not  even  a  Zoning  Regulation  provision  that  would 
impose  such  a  restriction.   What  is  meant  by  "primarily"?   How  do 
you  determine  this  when  you  are  dealing  with  different  methods  of 
measurement  such  as  cubic  feet  per  minute,  cooling  capacities, 
return  air  circulation,  weight  or  coverage  of  chilled  water  or 
hot  water  pipes?   As  the  architects  have  indicated,  at  the 
present  time,  immediately  above  Studio  A  and  B,  a  major  portion 
of  the  mechanical  equipment  serves  other  space  within  the 
building.   To  comply  with  Paragraph  1,  mechanical  engineers  might 
have  to  design  a  mechanical  penthouse  with  a  portion  of  the 
equipment  used  by  the  studio  at  another  location  within  the 
penthouse  to  meet  the  "primary"  requirement.   Yet,  from  the 
Washington  skyline  perspective,  none  of  the  equipment  is  visible. 
As  part  of  the  PUD  submissions,  working  drawings  containing 
mechanical,  electrical  and  plumbing  specifications  are  not 
required.   Nevertheless,  because  of  the  questions  that  were 
raised  about  the  contents  of  the  penthouse,  a  preliminary  drawing 
of  the  mechanical  equipment  was  furnished  to  the  National  Capital 
Planning  Commission  and  described  in  detail  by  the  architect. 

Thus,  it  can  be  seen  that  the  first  condition  proposed  in 
the  bill  for  the  issuance  of  the  permit  has  no  basis  in  the 
existing  1910  Act  and  does  not  relate  to  the  purposes  of  the  Act. 

The  bill's  second  requirement  for  the  issuance  of  a  permit 
is  that  a  penthouse  must  be  set  back  from  "bounding  walls"  by  a 
distance  at  least  equal  to  the  penthouse's  height.   This  is 
clearly  a  new  requirement  not  contained  in  the  existing  law  and 
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accordingly  can  not  be  reasonably  said  to  be  within  the  scope  of 
enforcement  of  the  existing  law. 

The  argument  has  been  made  that  the  words  "exterior  walls" 
require  setbacks  from  interior  side  and  rear  building  lines  which 
apparently  are  now  deemed  bounding  walls  in  the  proposed  bill. 
Exterior  walls  are  not  defined  in  the  Act  and  have  no  clear 
meaning  from  the  context  of  the  language  of  the  Act.   Likewise, 
the  legislative  history  of  the  Act  lends  no  support  for  such  an 
expansive  interpretation  of  the  words  "exterior  walls".   As 
legislative  history  makes  clear,  the  primary  purpose  of  the  Act 
dealt  with  fire  safety  with  a  reference  to  light  and  ventilation. 
Neither  fire  safety  nor  height  and  ventilation  are  promoted  by 
virtue  of  the  new  bounding  wall  statutory  limitation.  -'      Since 
neither  the  language  nor  the  legislative  history  is  clear  as  to 
what  "exterior  walls"  are,  one  must  look  to  contemporaneous  and 
continuous  construction  by  the  officials  and  agencies  vested  with 
the  responsibility  for  the  administration  of  the  1910  Height  Act. 

Building  height  legislation,  originally  requested  by  the 
D.C.  Commissioners  and  first  enacted  by  the  Congress  in  1899,  has 
provided  the  consistent  framework  for  height  limitations  in  the 
District  of  Columbia.   While  the  Act  is  indeed  a  "federal  law," 


-'  Under  the  present  more  restrictive  height  restriction  in 
the  Zoning  Regulations,  roof  structures  which  do  not  set  back  from 
rear  and  side  building  lines  must  be  approved  by  the  Board  of 
Zoning  Adjustment  or  Zoning  Commission  where  the  intent  of  the 
Regulations  and  Act  and  impact  on  light  and  ventilation  are 
standards. 
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it  is  a  Federal  law  because  the  D.C.  Commissioners  lacked  the 
authority  to  implement  such  controls. 

In  reenacting  and  expanding  the  Height  Act  provisions  in 
1910,  Congress  was  very  careful  to  place  the  total  and  exclusive 
administration  and  enforcement  of  the  Act  in  the  officials  of  the 
District  of  Columbia.   Roof  structures  above  the  building  height 
limits,  in  the  words  of  the  statute,  may  be  erected  "when  and  as 
the  same  may  be  approved  by  the  Mayor  of  the  District  of 
Columbia."   This  is  where  the  administration  and  enforcement 
should  be,  since  Congress  is  not  in  a  position  to  act  as  a 
regulatory  agency  on  every  building  permit  application  in  the 
District  of  Columbia  nor  can  it  readily  function  in  a  quasi- 
judicial  capacity  as  do  the  Board  of  Zoning  Adjustment  and  Zoning 
Commission. 

As  pointed  out  in  previous  submissions,  including  the 
applicants'  submissions  to  both  the  Zoning  Commission  and  the 
NCPC  leading  to  its  favorable  recommendation,  the  1910  Height  Act 
has  had  a  consistent  application  with  regard  to  roof  structures 
for  eighty-four  years,  namely,  "exterior  walls"  mean  building 
walls  on  public  streets.   Indeed,  the  1910  Act  and  its  present 
interpretation  has  predominantly  shaped  the  horizontal  nature  of 
the  District's  skyline. 

Under  the  1910  Height  Act,  exterior  walls  have  always  been 
deemed  to  be  walls  that  face  on  a  street.   "Exterior  walls"  to 
the  general  public  are  walls  which  front  on  public  streets.   All 
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other  walls,  side  and  rear  walls,  are  variable  as  to  whether  they 
are  visible  or  not,  or  even  whether  they  are  "exterior"  or  not. 
Consequently,  the  eighty-four  year  interpretation  of  "exterior 
walls"  is  entirely  rational  and  represents  contemporaneous 
construction.   See  Udall    v.    Tallman,    380  U.S.  1,  17  (1964). 

Over  the  years,  the  Zoning  Commission  has  enacted  the 
detailed  regulations  to  control  overall  height  and  the  height  of 
roof  structures  and  has  applied  the  Act  in  a  uniform  manner. 
Today,  both  the  Zoning  Commission  and  the  Board  of  Zoning 
Adjustment  may  approve  roof  structures  which  do  not  meet  the 
specific  standards  set  forth  in  the  Zoning  Regulations  but  which 
otherwise  conform  to  the  1910  Act.   Importantly,  the  Zoning 
Regulations  require  that  the  1910  Height  Act  shall  be  followed  in 
all  respects. 

The  controls  on  roof  structures  increased  dramatically 
beginning  in  1958  with  the  new  Zoning  Regulations.   These 
controls,  of  course,  were  more  restrictive  than  the  1910  Height 
Act.   Significantly,  within  the  invariable  limits  of  the  1910 
Height  Act,  the  Regulations  have  provided  the  authority  for  the 
Zoning  Commission  to  adjust  its  own  more  restrictive  provisions. 

In  the  eighty-four  years  since  the  1910  Height  Act  took 
effect,  many  areas  of  this  city,  such  as  Pennsylvania  Avenue,  the 
Federal  Triangle,  the  old  downtown  east  of  15th  Street  and  the 
new  downtown  in  and  around  the  K  Street  and  Connecticut  Avenue 
corridors,  have  been  largely  constructed.   Virtually  hundreds  of 
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buildings,  including  older  buildings  such  as  Garfinckel's  and  the 
Hecht  Company  building  on  7th  Street,  Federal  buildings  such  as 
the  Veterans  Administration  building  and  the  Export-Import  Bank 
on  Vermont  Avenue  and  newer  buildings  along  major  streets  such  as 
K  Street,  Connecticut  Avenue  and  Pennsylvania  Avenue,  have  roof 
structures  that  were  carefully  designed  to  minimize  their 
appearance  and  which  do  not  provide  a  one-to-one  setback  from 
rear  or  side  bounding  walls.   Always,  however,  the  required 
setbacks  from  the  exterior  street  walls  were  maintained,  as 
required  by  the  Act. 

The  84  year  construction  of  "exterior  walls"  is  a  rational 
one.   First  the  entire  Act  is  based  upon  a  relationship  to  public 
streets  and  not  to  any  other  building  line  or  property  line. 
Assuming  that  the  evolving  purpose  of  the  Act  is  one  of 
aesthetics  relating  to  the  Washington  skyline,  the  essential 
public  view  is  from  public  space,  not  from  the  interior  of  a 
square. 

Administratively,  the  only  exterior  wall  for  purpose  of 
measurement,  which  has  permanence  over  a  period  of  time  when 
construction  can  occur  in  adjoining  properties,  is  the  wall  that 
abuts  a  public  street.   Since  the  L'Enfant  plan,  public  streets 
in  the  City  of  Washington  were  tit-led  in  the  United  States  while 
the  interior  of  the  squares  are  in  the  control  of  the  owners  of 
the  property  within  the  squares.   See,  C&P  Telephone  Company  v. 
District  of  Columbia.  106  W.L.R.  No.  114,  p.  1065  (D.C.  Super. 
Ct.,  Mar  27,  1978),  Affd.  Sub.  Nom .  U.S.  v.  C&P  Telephone 
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Company ,  418  A. 2d  114  (D.C.  1980).   Many  buildings  in  the 
District  of  Columbia  are  constructed  with  party  walls.   By 
definition,  a  party  wall  can  never  be  an  exterior  wall  since  50% 
of  the  wall  is  owned  by  the  abutting  property  owner.   The 
coverage  of  on-line  building  walls  can  be  changed  by  re- 
subdivision  and  new  construction.   Adjacent  buildings  either  to 
the  rear  or  the  side  could  cover  all  or  a  portion  of  a  wall, 
either  horizontally  or  vertically.   No  consistency  could  occur  in 
a  changing  urban  scene,  unless  exterior  wall  means  street  walls. 
Under  the  Building  Code,  no  windows  for  light  or  ventilation  may 
be  placed  on  a  side  wall.   Light  and  ventilation  is  reguired  to 
be  taken  from  one's  own  property. 

A  statutorily  required  setback  from  all  bounding  walls 
results  in  a  severe  rigidity  which  does  not  permit  lowering  the 
height  of  penthouses  and  setting  them  back  from  street  frontages 
so  as  to  promote  the  horizontality  of  the  Washington  skyline. 
See,  Testing  the  Upper  Limits  of  D.C.  Building  Height  Act.  Roger 
K.  Lewis  in  The  Washington  Post  Real  Estate  Section,  Saturday, 
April  23,  1994. 

For  these  reasons  and  other  reasons  that  have  been 
previously  stated,  we  most  respectfully  urge  the  Committee  not  to 
move  forward  with  the  bill.   HR  4242  does  not  accurately  reflect 
the  existing  1910  Height  Act;  rather  it  proposes  to  amend  the 
Act.   We  believe  your  desire  as  well  as  the  desire  of  the  WETA/GW 
team  is  to  provide  the  most  aesthetically  pleasing  building  as  it 
relates  to  height  and  roof  structures.   The  present  design,  we 
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believe,  as  the  Zoning  Commission  and  NCPC  found,  accomplishes 
this  goal  well  within  the  limits  of  the  Act  of  1910. 
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The  Chairman.  Ms.  Rockefeller,  if  the  current  design  of  the 
building  were  in  violation  of  the  1910  Act,  would  you  want  to  build 
the  building  anyway? 

Ms.  Rockefeller.  Mr.  Chairman,  we  do  not  believe  at  all 

The  Chairman.  That  isn't  what  I  asked.  I  said  if  it  violated  the 
1910  Act,  then  you  would  redesign  it,  or  you  wouldn't  build  it, 
would  you? 

Ms.  Rockefeller.  We  have  no  intention  of  violating  any  Federal 
laws. 

The  Chairman.  Okay. 

Dr.  Trachtenberg,  I  ask  you  the  same  question.  If  this  building 
design  violates  the  1910  Height  Act,  would  you  want  to  build  itr 

Mr.  Trachtenberg.  I  am  pleased  to  associate  myself  with  Mrs. 
Rockefeller  on  that  point. 

The  Chairman.  What  you  are  saying  is  if  it  violates  the  1910 
Act,  you  would  change  the  design? 

Mr.  Trachtenberg.  If  the  design  could  be  changed,  we  would 
change  the  design. 

The  Chairman.  Or  do  something  else.  You  wouldn't  want  to  build 
it  if  it  violated  the  1910  Act;  is  that  right? 

Mr.  Trachtenberg.  That  is  correct. 

The  Chairman.  Thank  you  very  much. 

Ms.  Rockefeller.  Mr.  Chairman,  we  don't  have  a  lot  of  leeway 
in  the  design  of  this  building.  We  have  made  it  as  aesthetically 
pleasing  as  possible,  but  to  suit  the  needs  of  both  institutions,  it 
is  the  size  it  is.  But  it  is  smaller  than  two  buildings  right  next  to 
it. 

We  believe,  and  have  always  believed  for  all  these  years,  that  we 
are  in  compliance  with  the  law.  We  would  not  have  proceeded  with 
our  plans  if  we  had  any  doubt  along  those  lines. 

Mr.  Trachtenberg.  Mr.  Chairman,  may  I  also  make  a  follow-up 
point.  I  was  struck  by  your  reference  earlier  to  geometry.  I  think 
it  is  plausible  to  argue  that  geometry  and  the  law  are  distinguish- 
able. The  law  is  a  living  thing.  One  of  the  reasons  that  we  have 
courts,  indeed  one  of  the  reasons  that  we  have  constitutional  schol- 
ars, is  because  the  Constitution  of  the  United  States  is  regularly 
interpreted. 

Surely  the  1910  Height  Act  has  been  interpreted  for  80  years  in 
a  consistent  manner. 

The  Chairman.  It  may  have  been,  but  it  was  done  so  by  people 
who  had  no  authority  to  do  that.  There  is  nothing — you  heard  this 
earlier — ^there  is  no  authority  for  the  District  of  Columbia  under 
any  circumstances  to  change  the  1910  Height  Act. 

Mr.  Trachtenberg.  I  don't  believe  that  has  been  done.  They 
have  applied  the  1910  Height  Act.  Of  course,  that  is  what  makes 
litigation. 

The  Chairman.  I  understand.  Or  oversight  and  legislation.  There 
may  be  ambiguities,  but  I  think  they  have  been  created  by  those 
who  would  profit  from  the  ambiguities,  and  not  necessarily  from 
those  who  would  enforce  the  Height  Act. 

Mr.  Trachtenberg.  We  are  wandering,  I  think,  into  an  area  of 
legal  philosophy  which  on  the  one  hand  has  been  argued  by  Chris- 
topher Columbus  Langdell  and  Hobbes  and  Jeremy  Bentham,  and 
on  the  other  hand  by  Jerome  Frank, 
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Jerome  Frank's  reasoning  would  I  think  lead  to  us  believe  that 
the  1910  Height  Act  as  applied  by  the  District  of  Columbia,  as  it 
has  been  instructed  to  by  the  Congress  of  the  United  States,  has 
been  faithfully  followed  from  1910  to  this  day. 

The  Chairman.  That  is  not  held  by  the  staff  of  the  NCPC  and 
others. 

Mr.  Trachtenberg.  The  Commissioners  of  the  NCPC 

The  Chairman.  The  Commissioners,  being  one  of  them,  don't 
have  the  technical  expertise.  That  is  why  we  rely  on  the  staff,  just 
like  Congress  may  rely.  But  we  can  change  the  law.  That  is  what 
we  are  talking  about  today. 

Mr.  Trachtenberg.  Surely  if  you  didn't  need  the  Commis- 
sioners, you  could  let  the  Executive  Director  of  the  NCPC  make  the 
decisions  unilaterally. 

The  Chairman.  That  may  have  been  what  we  have  done  with  the 
District  of  Columbia  and  why  we  are  in  this  soup  we  are  in.  Maybe 
that  ought  to  stop. 

Mr.  Trachtenberg.  I  am  not  sure  we  are  in  a  soup. 

The  Chairman.  Ms.  Norton,  would  you  like  to  inquire? 

Ms.  Norton.  First,  I  want  to  say  to  WETA,  this  has  been  an  ex- 
traordinary lesson  in  processes  through  which  those  who  succeed  fi- 
nally get  to  do  business  in  the  District  of  Columbia.  The  District 
itself  is  constantly  called  on  the  carpet  because  it  does  not  simplify 
its  own  processes.  It  is  clear  that  a  lot  of  that  simplification 
couldn't  take  place. 

It  is  almost  terrifying  to  hear  what  one  has  to  go  through  and 
even  mortifying  if  we  would  let  it  happen,  to  think  that  anybody 
would  want  to  make  it  more  arduous  than  it  is  or  simply  throw 
aside  decades  of  work  that  has  never  been  challenged  before. 

I  want  to  say  right  here  I  intend  to  do  all  I  can  to  see  to  it  that 
the  Height  Act  remains  a  central  feature  of  the  design  and  goals 
of  the  city,  and  at  the  same  time  that  neither  the  Height  Act  nor 
any  other  pretext  is  used  to  simply  kill  the  District  of  Columbia 
with  complexity  beyond  what  you  have  endured  and  what  I  have 
heard. 

What  is  very  troubling  about  this  case — and  I  want  to  put  it  on 
the  record — is  that  if  one  follows  closely  what  one  has  heard  here 
today,  it  would  be  hard  to  say  that  you  are  not  in  compliance.  You 
would  have  to  say  that  everybody  else  was  wrong,  everybody's  been 
wrong  for  80  years,  people  have  been  circumventing  the  law  con- 
stantly. It  is  a  kind  of  "gotcha."  It  took  us  80  years  to  get  you,  but 
we  got  you.  And  of  course  we  got  you  at  a  time  when  the  economy 
has  got  the  District  of  Columbia  anyway.  I  mean,  there  is  very  lit- 
tle help  coming  to  us. 

The  problem  I  have  with  this  case,  and  I  want  to  question  this 
matter  so  that  I  can  know  the  truth — is  that  everything  flows  from 
a  questioning  of  your  credibility  collectively.  One  has  to  disbelieve 
you  collectively  to  get  to  where  we  have  gotten.  One  has  to  believe 
that  you  collectively  or  some  among  you  intended  to  build  a  higher 
building,  because  then  we  get  to  the  notion  of  the  roof  and  the 
structure.  If  you  intended  to  build  a  higher  building,  and  somebody 
got  you,  then  what  you  did  was  to  make  up  the  notion  that  there 
would  be  a  roof.  That  is  what  this  case  is  about.  And  it  is  very, 
very  troubling. 
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The  Chairman.  You  have  got  it. 

Ms.  Norton.  It  is  very  troubHng. 

Mr.  Chairman,  if  I  have  my  five  minutes,  I  would  like  to  take 
them. 

The  Chairman.  I  agree  with  you.  Amen. 

Ms.  Norton.  It  is  very  troubling  because  it  means  there  has 
been  collective  deception.  I,  for  one,  want  to  say  on  the  record  that 
I  do  not  believe  that  all  of  you  are  dishonest  people.  What  I  would 
like  to  ask  you,  because  Mr.  Gross  has  said  only  that  there  was  a 
mistake  made,  and  that  he  wanted  to  take  responsibility  for  it.  In 
light  of  the  fact  that  the  Chairman  agrees  that  this  is  based  on  the 
allegation  that  these  people  are  liars,  I  want  to  know 

The  Chairman.  I  beg  your  pardon. 

Ms.  Norton.  You  said  there  was  gross  deception  here  and  that 
is  how  we  get  in  here.  These  people  have  intended  to  build  a  higher 
building  and  when  caught  they  said,  no,  that  is  the  line  there. 

The  Chairman.  If  the  gentlelady  will  stop  characterizing  what  I 
say 

Ms.  Norton.  You  just  said  I  was  right  earlier. 

The  Chairman.  I  did  not  use  the  words  gross  deception.  I  would 
rather  you  just  use  your  own  opinions  ana  I  will  use  mine.  I  will 
thank  you  very  much  to  not  characterize  what  the  Chairman 
thinks  or  his  reasoning. 

Ms.  Norton.  I  thought  he  agreed  with  me  saying  that  is  what 
this  case  was  about.  I  will  let  you  characterize  yourself,  thank  you. 
I  will  go  forward  and  let  you,  when  your  time  comes,  recharacterize 
it. 

I  want  to  get  one  fact  on  the  record,  because  I  think  the  credibil- 
ity question  is  really  all  that  we  have  here.  And  that  is,  I  want  to 
know  how  the  mistake  was  made  in  the  first  place. 

Mr.  Gross  says,  "It  is  about  116;  I  was  responsible  for  it."  I  want 
the  details.  I  want  you  to  lay  out  how  it  came  that  116  was  put 
up,  if  that  is  what  you  didn't  mean,  because  somebody  has  put  all 
these  people  through  all  this  trouble,  lead  the  Chairman  to  believe 
that  somebody  is  deceiving  him  and  others.  I  want  to  know  how 
that  happened. 

Ms.  Trachtenberg.  If  I  could  begin,  in  answer  to  your  question, 
I  think  Mr.  Gross  may  want  to  add  to  it. 

As  you  can  appreciate  with  all  the  testimony  that  came  before 
us,  there  are  many  things  you  look  at  when  you  are  designing  a 
building  on  a  particular  site.  One  of  the  testifiers  mentioned  the 
point  of  measurement. 

When  we  came  to  this  site  and  began  to  go  through  the  zoning 
process,  we  asked  for  a  clarification  of  the  all  the  different  measur- 
ing points  that  one  has.  Do  you  measure  from  a  corner?  Do  you 
measure  from  the  center  of  a  block?  Do  you  measure  to  the  roof 
line?  Do  vou  measure  to  a  parapet?  What  is  the  roof  line  you  are 
talking  about?  The  roof  line  of  the  building  or  the  roof  line  of  the 
penthouse? 

We  asked  for  definitions  of  all  the  diff"erent  things.  We  knew  we 
could  build  a  building  no  higher  than  110  feet.  That  was  clear 

Ms.  Norton.  Who  told  you  that? 

Ms.  Trachtenberg.  Counsel  told  us  that. 

Ms.  Norton.  At  what  point  in  the  process  were  you  told  that? 
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Ms.  Trachtenberg.  I  think  the  very  first  meeting.  When  we 
were  looking  for  sites  we  went  around  with  a  small  team.  We  had 
a  team  of  an  architect,  a  mechanical  and  structural  engineer,  and 
we  also  brought  a  construction  pricer  with  us.  What  we  did  is  we 
would  look  at  sites  and  when  we  got  to  something  that  was  reason- 
able, we  would  say,  "If  it  was  a  piece  of  barren  land,  what  can  be 
built  on  this  site?  Tell  us  the  parameters." 

If  it  was  an  existing  building,  we  would  say,  "Can  this  building 
be  modified  in  any  way;  are  there  historic  preservation  issues;  is 
the  lot  bigger;  can  we  add  to  it?"  We  looked  at  one  building  on  9th 
Street  where  we  knew  we  could  take  out  the  back  wall  and  add  a 
whole  addition  to  it. 

So  when  we  got  down  to  three  or  four  very  serious  sites,  we 
brought  in  zoning  counsel  and  we  said,  "Tell  us,  in  two  of  these 
cases  we  think  we  have  questions  that  need  to  be  looked  at;  we 
want  all  the  rules,  we  want  all  the  regulations,"  because  we  put 
that  into  the  mix,  with  cost,  with  size,  with  regulations,  to  see 
what  was  the  best  site. 

We  knew  we  had  110  feet.  We  knew  we  had  a  penthouse  of  eight- 
een feet,  six  inches.  If  you  add  those  two  numbers,  you  have  a 
building  which  at  its  top  point  is  128  feet,  six  inches.  We  were 
very,  very  proud  that  we  had  a  building  much,  much  less  than  128 
feet,  six  inches. 

That  is  made  up  of  two  compartments,  as  Mr.  Gross  showed.  The 
building  with  a  roof  and  the  penthouse  with  a  roof.  The  building 
and  the  penthouse  both  have  parapets.  At  all  points  there  were  al- 
ways questions:  "Have  you  measured  everything  exactly,  are  you 
measuring  the  building  next  door  in  the  same  way  you  are  measur- 
ing this  one?  Let's  not  be  confusing." 

At  some  point  there  was  an  error  made  in  that  the  measuring 
was  to  the  very  top  of  the  very  top  point  of  the  very  top  penthouse. 

Mr.  Gross.  I  think  to  simplify  it,  there  was  a  document  that  was 
introduced  early  on  in  the  process  that  had  the  rear  portion  of  the 
roof  labeled  as  "studio  roof,"  because  it  was  the  penthouse  area 
above  the  studio,  because  we  have  these  two  different  heights  of 
the  penthouse  roof. 

There  was  a  drawing  submitted  that  said  "studio  roof,  116  feet." 
Now,  even  our  part,  in  the  end,  is  very  regretful,  because  so  much 
time  has  now  been  focused  on  it.  We  felt  we  made  the  mistake 
clear  to  everyone,  admitted  it,  and  moved  on.  It  was  never  intended 
to  suggest  that  the  building  height  itself  should  go  higher  than  110 
feet.  It  was  purely  semantics  of  labeling  one  drawing  "studio  roof," 
rather  than  "penthouse  roof" 

Mr.  QuiN.  Mr.  Chairman  and  Members  of  the  Committee,  I  think 
it  is  important,  if  you  could  pull  out  your  volume  1  of  the  exhibits, 
when  this  issue  was  raised — and  this  is  prior  to  the  ANC's  raising 
any  height  issue,  and  prior  to  the  Zoning  Commission  hearing — if 
you  look  at  Tab  A,  that  is  a  prehearing  submission  that  was  filed 
with  the  Zoning  Commission.  And  you  can  see  the  various  alter- 
natives that  we  had  been  working  on  with  the  Office  of  Planning 
to  try  to  find  the  best  proper  design  at  110  feet,  and  also  with  the 
antennas  and  roof  structure  above. 

If  you  look  at  Exhibit  W,  which  is  part  of  that  submission  which 
was  filed,  again,  three  weeks  prior  to  the  Zoning  Commission  hear- 
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ing,  you  can  see  on  Exhibit  W  the  height  of  the  building,  the  struc- 
ture and  studio  service  was  seven  feet  above  the  studio,  which  was 
limited  to  20  feet. 

And  again,  all  of  that  was 

The  Chairman.  Why  didn't  the  Office  of  Planning  know  that 
until  cross-examination?  Why  do  you  suppose? 

Mr.  QuiN.  They  did  know  that 

The  Chairman.  They  testified  this  morning  that  they  didn't  know 
it  was  above  110  feet  until  the  people  from  the  neighoorhood  com- 
mission brought  it  to  their  attention.  They  just  missed  it,  I  sup- 
pose? 

Mr.  QuiN,  I  can  only  speak  to  what  we  did.  This  was  filed  as  a 
matter  of  public  record — ^all  of  these  are  public  documents — three 
weeks  prior  to  the  Zoning  Commission  hearing,  to  make  certain 
that  that  error  which  had  occurred  when  we  gave  the  total  meas- 
urement, including  the  penthouse  studio  of  20  feet,  plus  penthouse. 
If  you  carry  that  on  through  the  rest  of  the  exhibits,  you  can  actu- 
ally see  precisely  when  the  ANC  first  raised  the  issue  that  related 
to  the  height,  which  was  under  Exhibit  C. 

You  can  see  that  on  the  first  day  of  the  hearing,  on  October  25th. 
If  you  look  at  Exhibit  2,  under  Exhibit  C,  under  Exhibit  2,  it  shows 
again  the  shaded  area  that  is  above  the  studio  ceiling.  And  this 
was  discussed  in  detail  by  the  architect  at  the  hearing.  You  have 
the  transcript. 

That  was  all  subject  to  rigid  cross-examination  on  the  28th,  just 
to  make  certain  that  none  of  this  was  hidden.  Nothing  was  con- 
cealed. This  is  actually  part  of  the  record. 

Mr.  Gross,  that  drawing  which  you  are  referring  to — that  is  the 
one  that  was  the  116  feet — is  not  a  drawing  which  we  used  in  our 
presentation  October  25th,  refers  to  the  day  of  the  hearing.  It  was 
an  earlier  board  we  used  during  our  preliminary  presentations. 

We  described  that  Monday  a  section  which  is  cut  through  the 
studios,  which  shows  the  fact  that  the  ceiling  of  the  studio  neight 
is  at  a  certain  level,  and  everything  above  it  is  mechanical  pent- 
house space  which  is  all  inaccessible  space,  not  inhabitable  space. 

Mr.  Draude  cross-examined  Mr.  Gross  on  all  of  this  dealing,  spe- 
cifically, with  what  was  in  the  penthouse,  what  was  there.  And  the 
mechanical  engineer  stated  on  page  30  of  the  transcript,  "There  is 
a  combination  of  components  that  appears  above  the  lighting  grid." 
That  was  a  grid,  and  we  can  talk  about  that  if  you  would  like.  The 
first  layer  of  components  you  come  to  are  electrical  distribution 
strips.  Above  that— and  this  is  the  important  part — ^you  will  find 
the  hard  acoustical  ceiling,  and  it  goes  on  to  describe  the  HVAC 
system. 

All  of  this  was  part  of  the  record.  And  after  that  hearing  on  the 
28th,  that  is  when  the  Zoning  Commission  determined  that  they 
should  get  from  Mr.  Bottner  a  ruling  as  to  whether  or  not  that  grid 
was  permissible  as  calHng  it  a  ceiling.  Mr.  Bottner  initially  nad 
said  yes.  Later  he  said  no.  He  based  that  on  the  CNN  studio  deci- 
sion, which  I  think  he  had  described. 

The  Chairman.  Did  you  represent  CNN  in  that? 

Mr.  QuiN.  Yes,  I  did. 

The  Chairman.  Okay.  There  is  a  pattern. 

Mr.  QuiN.  I  beg  your  pardon? 
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The  Chairman.  A  pattern. 

Mr.  QuiN.  I  am  not  sure  it  is  a  pattern.  Certainly — our  firm  has 
been  in  existence  since  1926  and  we  are  very  proud  of  our  contribu- 
tion  

The  Chairman.  I  am  sure  you  are.  I  am  sure  your  marks  are  all 
over  the  skyline  here. 

Mr.  QuiN.  If  you  take,  for  example,  Pennsylvania  Avenue,  vir- 
tually all  of  those  buildings  or  most  of  them  from  the  Willard  Hotel 
all  the  way  through  to  Market  Square,  those  were  projects  that  we 
worked  on.  We  are  very  proud  of  that. 

The  Chairman.  I  am  sure  you  must  be. 

Mr.  QuiN.  At  any  rate,  I  just  want  to  carry  it  on  through,  be- 
cause if  you  look  at  these  exhibits,  you  will  see  the  post-hearing 
submissions  of  all  the  parties  that  relate  to  the  height,  on  every 
issue.  You  will  see  that  in  the  Exhibit  A,  and  a  memorandum  of 
law  that  relates  to  height.  You  will  see  all  the  exhibits  that  relate 
to  the  process  including  the  ones  you  have  discussed 

The  Chairman.  Why  didn't  that  convince  the  NCPC  staff?  That 
must  have  cost  thousands  of  dollars,  all  those  documents,  hundred? 

Mr.  QuiN.  Frankly,  I  don't  know. 

The  Chairman.  I  don't  know  either.  Why  don't  we  let  Mr.  Davis 
inquire.  Maybe  he  can  figure  this  out  for  us. 

Mr.  Davis.  Thank  you,  Mr.  Chairman. 

I  have  a  few  questions  relating  to  your  original  submission  to  the 
zoning  authorities,  the  application  for  the  PUD.  I  could  not  find  it 
in  the  documents  you  submitted.  I  am  referring  to  a  north-south 
building  section  dated  May  1993. 

In  that  building  section  and  accompanying  drawings,  you  show 
the  studio  with  the  studio  roof  rising  to  116  feet.  Adjacent  to  that 
is  a  penthouse  rising  to  119  feet.  Are  you  now  saying  that  you 
should  have  labeled  the  entire  thing  a  penthouse  and  that  studio 
A  was  incorrectly  labeled? 

Mr.  Gross.  Who  are  you  asking  the  questions  to? 

Mr.  Davis.  Whoever  wants  to  answer. 

Mr.  Gross.  That  is  correct. 

Mr.  QuiN.  If  you  look,  Mr.  Davis,  to  the  other  exhibits  that  were 
modified  and  filed  with  the  Zoning  Commission  prior  to  the  hear- 
ing, you  can  see  how  we  believe  it  should  have  been  labeled. 

Mr,  Davis.  How  it  should  have  been  labeled.  But  at  the  time  it 
was  indicated  it  was  just  a  studio  and  the  building  as  a  whole 

Mr.  Gross.  The  drawing  you  are  referring  to  was  a  drawing  we 
used  very  early  on  in  the  process,  before  we  had  mechanical  input 
of  any  kind.  It  was  a  very  preliminary  drawing  purely  to  show  the 
differentiation  between  space  occupied  by  Greorge  Washington  Uni- 
versity and  space  occupied  by  WETA.  It  was  a  diagrammatic  draw- 
ing at  best. 

I  apologize  for  the  confusion.  The  fact  of  the  matter  is  that  where 
we  are  today  is  a  very  different  scenario. 

Mr.  Davis.  But  this  is  where  the  Zoning  Commission  was  in 
May,  and  where  everybody  was,  up  until  October.  It  was  what  all 
of  the  decisions  relied  upon. 

Mr.  Gross.  There  were  many  other  documents  introduced  follow- 
ing that  that  identified  the  ceiling  grid  as  one  approach  and  later 
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on,  the  structural  slab  as  a  second  approach.  And  as  a  kind  of  it- 
erative process  that  developed  over  time. 

Our  interest,  perhaps  naively  at  this  point,  was  to  share  as  much 
information  as  possible.  This  drawing,  as  I  said  a  moment  ago,  was 
purely  to  show  the  differentiation  between  GW  and  WETA.  It  was 
not  meant  to  be  a  technical  explanation  of  any  kind. 

Mr.  Davis.  The  position  now  is  that  what  was  labeled  as  "struc- 
ture and  studio  service"  is  in  fact  "penthouse?" 

Mr.  Gross.  I  am  sorry,  on  which  document? 

Mr.  Davis.  Under  Tab  W  of  volume  1. 

Mr.  QuiN.  Maybe  we  can  refer  to  two  of  the  exhibits  that  are  in 
front  of  you.  One  is 

Mr.  Davis.  I  am  looking  at  volume  1,  the  blue  volume,  and  I 
have  a  Tab  W,  very  close  to  the  front.  The  very  first  thing  after 
TabW. 

Mr.  QuiN.  And  then  you  referred  to  the  one  that  was  used  in  the 
public  hearing,  which  is  under  Tab  C,  Exhibit  2. 

The  Chairman.  What  is  the  question  in  the  first  place? 

Mr.  Davis.  The  tab  on  the  first  one  is  Tab  W. 

The  Chairman.  What  was  your  question? 

Mr.  Davis.  The  question  is,  you  refer  in  the  document  under  Tab 
W  to  "structure  and  studio  service."  Are  you  sajnng  now  that  that 
in  fact  should  have  been  labeled  "penthouse?" 

Mr.  Gross.  I  think  it  could  have  well  been  labeled  penthouse 
based  on  the  interpretation  of  the  lighting  grid  as  a  definer.  Then 
we  subsequently  changed  that,  added  the  structural  floor.  Frankly 
our  mechanical  engineer  was  very  happy  about  that  because  rather 
than  hanging  all  the  mechanical  equipment  which  was  very  dif- 
ficult, we  were  actually  able  to  set  it  on  a  structural  slab. 

Mr.  Davis.  On  this  diagram  labeled  structure  and  studio  service, 
and  what  you  now  are  saying  is  a  penthouse,  is  there  any  dif- 
ference in  the  equipment  that  could  be  found  in  the  two  spaces? 

Mr.  Gross.  Can  you  ask  the  question  again?  I  am  sorry. 

Mr.  Davis.  Your  original  submission  calls  for  a  structure  and  stu- 
dio service.  Then  vou  redesigned  it  and  added  the  new  roof  You 
said  that  that  really  should  have  been  a  penthouse.  Is  there  any- 
thing different  between  what  is  in  the  penthouse  as  you  presently 
conceive  it  and  what  was  in  the  structure  and  studio  service  area? 

Mr.  Gross.  No,  I  don't  believe  so.  But  what  we  ended  up  doing 
was  dropping  the  ceiling  grid.  You  will  notice  the  ceiling  grid  in 
this  drawing  shows  it  at  20  feet.  The  ceiling  g^d  is  now  at  18  feet, 
which  the  studio  technicians  at  WETA  are  not  thrilled  about,  but 
we  did  that  in  order  to  add  the  structural  slab.  There  is  still  of 
course  ductwork  in  that  space. 

Above  the  structural  slab  in  the  penthouse  are  the  pieces  of  me- 
chanical equipment  I  mentioned  earlier  as  part  of  the  overall  pent- 
house that  services  both  the  studios.  There  are  other  pieces  of  me- 
chanical equipment  that  service  other  parts  of  the  building. 

Mr.  Davis.  Does  the  ductwork  go  through  the  solid  studio  roof  to 
service  the  studio  below  it? 

Mr.  Gross.  The  ductwork  from  the  penthouse  across  the  entire 
building,  just  as  it  does  across  any  other  penthouse  in  any  building 
in  the  country,  or  the  world  for  that  matter,  penetrates  the  roof 
below  it,  yes. 
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Mr.  QuiN.  Mr.  Davis,  I  think  it  is  a  good  idea  if  you  can  to  look 
under  Tab  G,  which  basically  shows  the  plan  that  was  approved  by 
Mr.  Bottner.  That  way  you  can  get  a  full  picture  of  what  occurred 
in  the  process. 

Ms.  Trachtenberg.  Just  for  clarification,  Mr.  Davis,  we  have  the 
list  as  well  as  the  drawing  of  all  the  pieces  of  equipment  that  are 
in  the  mechanical  penthouse.  As  you  know,  those  are  pieces  of 
equipment  that  service  the  elevator,  service  the  HVAC  system. 
Just  the  way  the  elevator  has  to  move  from  the  building  up  to  the 
penthouse,  its  machinery  has  to  penetrate  and  go  up. 

So  if  you  have  chillers,  you  have  to  have  water  that  services 
them.  You  have  to  have  air  from  the  air  conditioner  that  can  get 
from  the  air  conditioner  to  whatever  it  is  that  it  is  servicing 
throughout  the  building.  So  those  are  the  typical  penetrations  that 
you  would  have  in  any  building.  Otherwise,  the  mechanical  equip- 
ment that  was  up  there  would  not  be  of  any  use  to  anybody. 

Mr.  Davis.  If  I  may,  one  more  question.  What  is  the  height  of 
what  was  initially  labeled  the  penthouse,  as  far  as  somebody  walk- 
ing into  it,  and  what  is  the  height  in  the  space  above  the  penthouse 
studio? 

Mr.  Gross.  Are  you  referring  to  the  earlier  scheme  or  the  present 
scheme  only? 

Mr.  Davis.  Present  scheme. 

Mr.  Gross.  The  present  scheme  is  only  one  penthouse.  There  is 
clearly  one  penthouse.  If  I  could  refer  to  this  model  again,  there  is 
a  line  at  18  foot  six  back  here,  which  is  one  edge  of  the  penthouse. 
Another  line  at  18  foot  six  here,  which  is  the  other  end  of  the  pent- 
house. Then  the  alley  wall  and  the  property  line  wall. 

The  Chairman.  Those  are  exterior  walls. 

Mr.  Gross.  They  are  exterior  walls.  On  this  point  I  think  it 
should  be  noted,  and  I  think  Roger  Lewis's  cartoon  in  Saturday's 
Post  pointed  out,  perhaps  a  bit  tongue  in  cheek,  but  nonetheless, 
if  you  were  not  able  to  build  a  penthouse  on  an  exterior  wall,  you 
could  not  develop  any  property  in  the  District  much  less  than,  say, 
60  feet.  So  if  anyone  had  a  lot,  a  piece  of  dirt  less  than  60  feet, 
it  would  be  near  to  impossible  to  build  a  penthouse,  because  just 
to  get  elevator  equipment  in,  it  needs  to  be  20  feet,  15  feet.  So 
there  are  hundreds  of  sites  waiting  to  be  developed  that  could  not 
be  developed  unless  you  build  a  penthouse  to  either  a  rear  yard  on 
an  alley  or  a  property  line. 

It  is  our  hope,  and  I  think  it  is  everyone's  hope,  that  eventually 
the  rest  of  this  block  will  be  developed  and  ultimately  there  will 
be  another  building  abutting  our  building  down  the  road.  This  is 
going  to  remain  open  as  a  service  alley. 

But  there  are  hundreds  of  sites  and  hundreds  of  other  prece- 
dents, as  we  have  discussed 

The  Chairman.  I  thought  somebody  told  us  that  was  going  to  be 
parkway. 

Mr.  Gross.  This  is  a  right-of-way,  a  service  alley  that  will  service 
our  building  and  Pennsylvania  Avenue. 

The  Chairman.  Somewhere  along  the  line  somebody  told  us  it 
would  be  green  space,  open  space. 

Ms.  Trachtenberg.  It  is  a  service  way.  It  does  not  go  all  the 
way  through  the  block,  only  the  width  of  the  building.  The  pent- 
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house  that  Mr.  Gross  has  in  his  hand  has  a  bi-level  on  it,  because 
that  is  what  allows — if  you  look  at  this,  the  back  portion  is  lower — 
and  that  is  what  allows  the  front  part  of  the  penthouse  to  block  the 
view  of  the  satellite  dishes. 

We  lowered  that  to  make  them  less  visible.  You  could  easily  have 
had  a  penthouse  that  would  have  been  that  extra  few  feet  all  the 
way  across.  But  that  would  have  made  the  dishes  more  visible.  So 
much  to  the  mechanical  engineer's  chagrin,  we  said  to  him,  "What 
is  the  lowest  clearance  you  need  for  your  equipment  that  will  allow 
us  to  use  this  little  ridge  to  block  the  satellite  dishes?" 

Then  at  the  Zoning  Commission  hearing,  the  Federal  Commis- 
sioners who  were  particularly  interested  in  the  Federal  reserva- 
tions on  Pennsylvania  Avenue,  suggested  putting  a  parapet  here 
that  would  do  the  same  thing  on  this  side  that  this  one  does,  and 
that  is  why  you  have  the  depression. 

Mr.  Davis.  Mr.  Chairman,  the  point  I  was  trying  to  make  is  that 
in  the  Tab  G  drawing,  it  appears  that  the  penthouse  above  the  stu- 
dio— what  you  are  referring  to  as  the  back  penthouse — is  only 
about  four  feet  high  between  the  walls 

Mr.  Gross.  Seven  feet  to  the  roof. 

Mr.  Davis.  But  if  somebody  were  to  walk  into  the  penthouse, 
would  they  have  seven  feet  of  clearance? 

Mr.  Gross.  You  would  have  a  little  less,  actually.  But  the  equip- 
ment we  are  going  to  have  to  build,  as  Mrs.  Trachtenberg  just  men- 
tioned, to  the  mechanical  engineer's  chagrin,  we  lowered  this  roof. 
We  could  easily  have  this  roof,  as  she  said,  be  parallel  to  this  roof 
But  because  of  the  interest  of  the  visibility  of  the  dishes,  we  set 
this  down  to  the  bare  minimum. 

We  are  going  to  have  to  build  special  custom-made  air  handling 
units  to  go  into  this  space.  They  need  to  be  serviced,  have  their  fil- 
ters changed,  but  that  is  about  it.  So  there  is  going  to  need  to  be 
a  short  serviceman  or  someone  to  crouch  down  to  service  those 
units  in  that  space. 

That  is  not  atypical.  We  do  research  labs,  and  you  find  various 
low  crawl  spaces  where  much  of  the  mechanical  equipment  has  to 
end  up  getting  fitted  in.  It  is  not  great  for  the  maintenance  people, 
but  it  is  great  for  everyone  else  who  is  walking  around  the  building 
in  terms  of  minimizing  these  views  of  the  dishes  in  the  penthouse. 

Ms.  Trachtenberg.  It  is  certainly  uninhabited  space. 

There  was  a  question  raised  earlier  as  if  it  was  an  extra  floor  of 
the  building.  It  is  not  any  space  you  could  use  for  any  purpose 
other  than  putting  your  mechanical  equipment  in.  It  is  unfinished 
space.  It  has  just  enough  space  that  meets  the  size  of  the  equip- 
ment to  be  able  to  pull  out  whatever  you  have  to  pull  out. 

The  Chairman.  Like  an  attic? 

Ms.  Trachtenberg.  No,  it  is  like  a  penthouse. 

Mr.  Davis.  No  further  questions,  Mr.  Chairman. 

The  Chairman.  Ms.  Norton,  did  you  have  further  questions? 

Ms.  Norton.  Thank  you,  Mr.  Chairman.  No  further  questions. 

The  Chairman.  Does  the  Minority  have  questions? 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Quin  and  Mr.  Trachtenberg,  I  think  you  have  both  made  ref- 
erence to  penthouses  referred  to  by  the  1910  Act.  I  wanted  to  get 
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your  opinion  that  if  you  stick  to  the  1910  Act,  the  only  thing  that 
would  be  allowed  up  there  is  a  penthouse  over  an  elevator,  isn't  it? 

Mr.  Trachtenberg.  I  couldn't  help  but  think  as  I  was  listening 
to  Mr.  Draude,  that  if  we  put  four  elevators  in  that  building,  we 
cover  four  penthouses. 

The  Chairman.  That  wasn't  the  question. 

Mr.  Trachtenberg.  Well,  I  understand,  but,  if  I  can  try  and 

The  Chairman.  It  would  help.  The  Chair  would  like  to  hear  the 
answer  to  the  question. 

Mr.  Trachtenberg.  I  think  the  purpose  of  the  penthouse  is  to 
have  the  mechanical  equipment  for  the  building.  It  is  going  to  have 
elevator  equipment.  It  is  going  to  have  air  handling  equipment.  It 
is  going  to  have  all  the  things  you  put  into  a  building  in  1994. 

Mr.  Smith.  But  you  I  believe  stated  that  you  are  in  compliance 
with  the  1910  Act. 

Mr.  Trachtenberg.  That  is  correct. 

Mr.  Smith.  The  1910  Act  refers  to  only  penthouse  above  ele- 
vators, does  it  not? 

Mr.  Gross.  It  is  this. 

Mr.  Smith.  The  entire  thing  is  an  elevator? 

Mr.  QuiN.  Maybe  I  can  answer  that,  Mr.  Smith.  If  you  look  at 
subparagraph  H  of  the  Act,  which  is  the  section  driving  all  of  us 
at  this  point,  that  provision  does  not  say  that  no  other  mechanical 
equipment  or  stairways  or  anything  else  can  be  built.  It  lists  ones 
that  can  be  built  and  it  lists  the  setbacks  for  those,  the  different 
types,  and  I  recognize  they  are  different  views  as  to  what  it  said, 
but 

Mr.  Smith.  What  I  am  trying  to  get  at  is,  the  1910  Act  itself, 
does  it  envision  a  mechanical  penthouse  with  all  sorts  of  other 
equipment  up  there  other  than  strictly  a  penthouse  over  an  eleva- 
tor shaft? 

Mr.  QuiN.  I  personally  think  it  does.  And  the  reason  for  that  is 
that  in  applying  the  Act  back  in  1910,  the  words  penthouse  and 
minarets  and  domes,  that  gives  a  very  broad  area.  A  tower,  for  ex- 
ample, like  a  stairway,  one  of  the  things — what  building  codes  re- 
quire for  all  buildings  now  for  fire  safety  is  a  stairway.  It  used  to 
be  just  a  door  you  would  open.  That  was  eliminated.  So  it  is  now, 
since  1910,  it  has  had  usually  a  roof  on  it,  and  that  has  been  called 
frequently  either  a  stairwell  tower  or  a  stairwell  penthouse. 

Whatever  it  is,  it  has  been  consistently  approved,  I  think  in  ac- 
cordance with  the  Act. 

The  Chairman.  By  whom? 

Mr.  QuiN.  By  the  administrator  of  the  Act. 

The  Chairman.  By  the  District  of  Columbia? 

Mr.  QuiN.  Yes,  as  Congress  envisioned,  which  is  where  it  says, 
when  and  as  the  same  may  be  approved  by  the  Mayor  of  the  Dis- 
trict of  Columbia. 

Mr.  Smith.  Referring  to  spires,  towers,  domes,  minarets,  et 
cetera,  you  are  saying  that  the  same  may  be  approved  by  the 

Mayor,  it  gives  the  Mayor  the  authority  to  broaden  those 

Mr.  QuiN.  I  think  that  when  you  read  the  Act,  it  is  not  an  act 
that  says  no  mechanical  equipment  may  be  put  on  the  roof  except 
for  spires,  towers,  domes,  minarets,  et  cetera.  The  Act  does  not  say 
that.  It  does  not  prohibit  other  uses. 
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The  Chairman.  It  seems  to  me  that  is  what  it  says.  Would  you 
read  that  again?  You  guys  maybe  went  to  different  law  schools, 
but 

Mr,  Smith.  "Spires,  towers,  domes,  minarets,  pinnacles,  ventila- 
tion shafts,  chimneys,  smokestacks,  and  sprinkler  tanks,  may  be 
erected  to  a  greater  height  than  any  limit  prescribed  in  Section  5- 
409,  when " 

The  Chairman.  When  they  are  approved  by  the  Mayor.  Is  that 
what  you  are  reading,  counsel? 

Mr.  Smith.  It  says  may  be  approved  by  the 

The  Chairman.  That  is  what  it  sounds  like  to  me.  So  if  the 
Mayor  approves  these  spires  or  domes  or  stacks,  it  is  okay.  Doesn't 
say  anything  in  there  about  anything  else,  does  it? 

Mr.  Gross.  I  think  the  suggestion  is 

The  Chairman.  I  was  asking  Mr.  Quin.  Does  it  say  anything  else 
in  there,  Mr.  Quin? 

Mr.  Quin.  In  my  view,  it  includes 

The  Chairman.  Not  your  view,  the  words.  I  am  just  missing  the 
words.  Are  there  any  words  that  he  left  out  in  there? 

Mr.  Quin.  There  are  no  words  that  he  left  out,  but  there  is  no 
word  that  says  except  for  these  uses,  these  particular  items,  noth- 
ing else  can  be  put  there.  For  example,  you  would  not  have 

The  Chairman.  So  if  you  take  your  view,  you  could  put  anything 
in  the  world  on  there,  right? 

Mr.  Quin.  I  don't  think  that  is  true.  For  example,  safety  fences 
have  been  on  roofs  since  1910  and  before,  but  it  doesn't  say  safety 
fences,  but  fences  clearly  have  to  be  there  for  safety  reasons,  flag 
poles,  all  of  these  things. 

The  Chairman.  Missed  flag  poles.  That  might  come  under 
spire. 

Mr.  Gross.  Could  I  add  one  thing,  Mr.  Chairman?  I  think  the 
question  suggests,  or  the  leading  question  suggests,  that  the  only 
place  you  could  put  mechanical  equipment  would  be  on  top  of  the 
elevator.  Because  I  think  the 

Mr.  Smith.  The  statement  I  believe  by  Mr.  Quin  and  Mr. 
Trachtenberg  was  that  you  can  put  other  things  up  there  per  the 
1910  Act.  That  is  all  I  am  trying  to  figure  out. 

The  Chairman.  Go  ahead.  That  is  fine. 

Mr.  Smith.  Mr.  Gross,  assuming,  just  for  a  second,  that  there  is 
agreement,  there  is  a  problem  with  the  Height  Act  and  that  NCPC 
staffs  position  that  it  is  not  a  roof  is  upheld  somewhere  down  the 
line,  can  you  design  WETA  and  GW  a  building  that  can  accommo- 
date the  studio,  perhaps  maybe  just  by  dropping  it  down  a  floor  to 
get  under  the  Height  Act  problem?  Is  there  a  solution  to  this? 

Mr,  Gross.  I  think  that  is  a  very  fair  question.  I  don't  know  if 
you  were  in  the  room  when  I  went  through  that  earlier,  I  showed 
some  exhibits  and  building  sections  that  walked  through  the  tech- 
nical requirements  of  thebuilding.  We  have  typically  an  11-foot 
floor-to-floor  height. 

The  building  might  sound  overly  gracious  and  NCPC  at  one  point 
suggested  that  we  take  out  a  certain  number  of  inches  out  of  each 
floor.  That  is  impossible  to  do  and  allow  the  building  to  still  func- 
tion technically. 
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It  was  also  suggested  that  we  drop  the  entire  building  below 
grade  7  feet.  That  is  also  technically,  and  we  think  functionally  and 
aesthetically,  impossible.  In  order  to  build  this  building  so  that  it 
can  function  for  these  two  institutions,  this  is  the  design  within  the 
1910  guidelines  that  we  think  is  achievable. 

I  frankly  do  not  think  if  we  had  the  other  problem  in  setting 
back  this  penthouse,  that  then  the  wall  of  the  penthouse  is  sitting 
on  a  space  that  wants  to  be  column  free? 

You  then  have  to  drop  a  very  deep  beam  similar  to  the  audito- 
rium, which  then  doesn't  make  the  studio  work.  There  are  critical 
heights,  and  at  128  feet  we  are  already  pushing  it  to  allow  for 
these  studios  to  work. 

Mr.  Smith.  Could  you  design  then  a  building  that  basically  just 
drops  down  the  studio  and  the  studio  service  structure  of  it,  just 
drop  it  down  a  floor?  Could  that  be  done? 

Ms.  Trachtenberg.  Can  I  answer  part  of  that?  The  building 
could  be  lower,  but  a  whole  storv  would  have  to  come  out.  That, 
however,  would  not  meet  our  needs. 

Mr.  Gross.  MacNeil-Lehrer  or  someone  else  would  go  away. 
They  would  leave  the  building. 

Mr.  Smith.  If  I  am  not  mistaken,  the  building  isn't  devoted  just 
entirely  to  the  WETA  needs;  is  that  correct? 

Ms.  Trachtenberg.  It  is  a  shared  facility,  yes. 

Mr.  Trachtenberg.  It  is  possible  to  make  a  pair  of  trousers 
which  only  has  one  leg,  but  it  is  not  a  pair  of  trousers. 

Mr.  Smith.  Well,  a  building  can  still  be  a  building  if  it  is  only 
seven  floors  rather  than  eight. 

Mr.  Trachtenberg.  It  is  true,  but  then  it  can't  serve  the  func- 
tion of  an  eight-story  building. 

Mr.  Smith.  That  is  a  decision  WETA  and  GW  need  to  make  rath- 
er than  the  architect  saying  I  can't  build  a  building  like  that,  cor- 
rect? 

Ms.  Trachtenberg.  He  built  a  building  that  met  our  pro- 
grammatic needs. 

The  Chairman.  It  just  didn't  meet  the  1910  Height  Act. 

Mr.  Trachtenberg.  There  seems  to  be  some  disagreement  about 
that,  Mr.  Chairman. 

The  Chairman.  Yes,  on  the  part  of  the  people  that  would  like  to 
violate  the  Act.  I  can  understand  that.  It  makes  good  sense,  it  is 
cheaper  to  violate  it  than  it  is  not  to — although  with  all  the  stuff 
that  these  lawvers  are  producing,  it  might  be  cheaper  to  redesign 
the  building  when  all  is  said  and  done,  but  that  is  up  to  you  guys. 

Ms.  Trachtenberg.  Mr.  Chairman,  we  were  asked  about  putting 
a  floor  underground.  This  building  has  a  floor  of  usable  space  al- 
ready underground;  that  is,  it  has  the  teleconferencing  center,  the 
auditorium,  one  floor  below  grade. 

If,  as  you  can  imagine,  you  were  to  take  out  a  floor  from  the  mid- 
dle of  the  building,  sort  of  sandwich  level,  you  don't  just  replace  it 
with  a  level  equal  to  that  underground. 

Because  of  the  parking  ramp,  it  takes  two  levels  down  to  equal 
one  level  of  the  program  space.  When  you  do  that,  you  could  then 
no  longer  have  the  underground  parking  that  is  required  for  a 
building  of  this  size  before  you  would  hit  not  moderate  water,  but 
serious  water. 
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Mr.  Smith.  I  understand  why  you  don't  want  to  drop  the  entire 
building  down.  I  was  just  looking  to  see  if  there  was  another  solu- 
tion. 

The  equipment  that  you  have,  at  least  for  part  of  it  over  the  stu- 
dio, does  not  have  to  be  on  the  roof  of  the  building,  does  it? 

Mr.  Gross.  Yes,  it  does. 

Mr.  Smith.  To  serve  the  studio? 

Mr.  Gross.  There  is  nowhere  else  to. 

Mr.  Smith.  Does  it  need  to  be  on  a  roof?  Couldn't  you  again  just 
drop  everything  down  together  so  they  still  act  as  a  unit  together? 

Mr.  Gross.  Actually  they  don't  need  to  be  contiguous,  but  it  goes 
back  to  the  same  question  of,  "Can  we  take  program  space  out  of 
the  building  and  still  have  a  viable  project  that  will  be  built?"  My 
sense  from  knowing  the  program,  knowing  how  much  space  WETA 
has  now,  and  how  much  the  GW  School  of  Communications  has 
now,  I  don't  think  it  is  possible  to  build  this  building  and  take  pro- 
gram space  away  to  lower  the  110  foot  height  at  all. 

The  Chairman.  Well 

Ms.  Rockefeller.  Could  I  just  answer  in  terms 
programmatically  of  WETA?  Our  fundamental  purpose,  to  go  back 
six  years,  is  to  consolidate  our  facilities.  We  are  now  spread  out  in 
a  very,  very  inefficient,  poor  way  to  physically  be  located. 

What  we  want  to  do  is  bring  studios  together  with  our  adminis- 
trative people,  so  that  our  radio  station,  television  station,  all  can 
work  and  function  together. 

The  Chairman.  You  are  not  the  only  ones  in  the  District  of  Co- 
lumbia who  have  that  problem,  I  might  add,  but  that  is 

Ms.  Rockefeller.  That  is  our  purpose  for  trying  to  consolidate 
the  facilities  and  making  sure  that  our  staff  members  who  work  for 
Washington  Week  in  Review  can  also  work  on  public  affairs  docu- 
mentaries. They  can't  be  separated  by  location. 

The  Chairman.  Mr.  Albright,  did  you  want  to  ask  a  question? 

Mr.  Albright.  Just  briefly  to  Mr.  Quin.  Mr.  Quin,  you  would  ac- 
knowledge that  the  1910  Act — following  up  on  Mr.  Smith's  ques- 
tion— nowhere  specifically  says  anything  other  than  penthouses 
over  elevator  shafts? 

Mr.  Quin.  I  would  acknowledge  that  that  is  what  it  says  in  the 
first  sentence.  In  the  second  portion  where  it  has  a  proviso,  one  of 
the  points  that  we  have  talked  about,  you  and  I  in  our  meeting, 
was  what  is  the  meaning  of  the  word  penthouses  in  the  proviso.  I 
think  if  I  am  not  mistaken,  it  was  vour  position  that  that  included 
all  sorts  of  penthouses  other  than  elevators. 

The  history  of  the  Act,  if  you  look  at,  it  says  very  carefully  that 
it  was  intended  to  be  a  very  broad  and  inclusive  listing  and  uses 
the  words  "et  cetera"  in  terms  of  the  legislative  history. 

Mr.  Albright.  But  the  Act  does  not  use  that. 

Mr.  Quin.  No,  the  Act  does  not  use  this.  There  also  was,  as  you 
are  aware,  a  1953  Corporation  Counsel  opinion  that  went  into  the 
question  of  what  other  utilities  could  be  permitted  on  the  roof,  and 
it  concluded  that,  based  on  the  intent  and  the  purpose  of  the  Act, 
other  mechanical  equipment  could  be  on  the  roof. 

Mr.  Albright.  Other  mechanical  equipment  necessary  in  the  op- 
eration of  the  building? 

Mr.  Quin.  Yes,  and  that  is  what  we  have  here. 
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Mr.  Albright.  Necessary  to  the  operation  of  the  building.  Do  you 
mean  a  room  in  the  building? 

Mr.  QuiN.  A  room  is  part  of  a  building.  It  could  just  as  easily  be 
a  studio  down  in  the  basement.  It  still  requires  that  air  handling 
equipment  to  reach  it  somehow. 

Mr.  Gross,  Could  I  add  to  that?  There  seems  to  be  this  contin- 
ued confusion  that  the  equipment  above  the  studio  only  services 
the  studio.  That  is  false.  There  is  equipment  up  there  that  services 
the  studios. 

There  is  equipment  up  there  that  services  office  space.  There  is 
equipment  up  there  immediately  above  the  studio,  sitting  on  the 
roof  at  110  feet  of  the  studios,  are  pieces  of  equipment  that  service 
the  common  space  of  the  building  and  that  service  public  spaces  of 
the  building  and  that  service  general  office  space  in  the  building. 

Mr.  Albright.  And  that  equipment  must  be  located  on  a  roof? 

The  Chairman.  It  could  be  located  next  door  to  the  studio, 
couldn't  it? 

Mr.  Gross.  On  another  building? 

The  Chairman.  No,  right  on  the  same  floor,  but  just 

Mr.  Gross.  I  can  refer  back  to  the  mechanical  plan  if  you  like, 
but  we  are  already  chock  full  of  equipment. 

The  Chairman.  You  know,  Mr,  Gross,  it  is  interesting,  I  would 
love  to  give  some  other  architects  a  chance  to  question  your  posi- 
tion that  this  is  the  only  design. 

I  always  thought  architects  were  really  creative  folks,  and  earned 
their  living  solving  problems,  not  suggesting  that  there  was  only 
one  solution  to  a  problem.  Otherwise  every  house  here  would  look 
like  Levittsville,  wouldn't  it? 

Mr.  Gross.  Right,  yep. 

The  Chairman,  That  is  why  we  have  creative  architects.  But  I 
thought  I  heard  you  testify  earlier  that  you  couldn't  figure  out  any 
other  way  to  solve  your  client's  needs  and  come  in  under  the  NCPC 
interpretation  of  the  1910  Height  Act.  Is  that  your  testimony? 

Mr.  Gross.  The  NCPC  interpretation  or  the  Height  Act? 

The  Chairman.  No.  If  they  interpret  this  Height  Act,  it  suggests 
this  building  is  in  violation  and  to  get  it  within  their  interpreta- 
tion, you  throw  up  your  hands  and  say  they  ought  to  get  another 
architect. 

Mr.  Gross.  I  am  not  sure  that  the  staff  interpretation  of  the 
Height  Act  is  the  Height  Act. 

The  Chairman,  Let's  suppose  that  it  is  determined  that  it  is. 
Let's  just  say  that  for  a  minute.  Then  is  it  your  testimony 

Mr,  Gross,  I  think  in  that  case 

The  Chairman,  Will  you  resign  as  the  architect?  Could  you  de- 
sign a  building,  if  that  were  the  case,  that  filled  the  needs  of  your 
clients? 

Mr,  Gross,  No,  not  for  this  client,  and  further,  Mr,  Chairman, 
if  I  may 

The  Chairman,  I  understand  that, 

Mr,  Gross,  The  other  issue  at  hand,  I  think,  is  the  scale  of  the 
building  in  the  neighborhood,  which  would  increase  for  another  cli- 
ent on  this  site,  A  developer  could  come  to  this  site,  build  a  build- 
ing at  110  feet,  set  back  a  penthouse  18,6  and  put  20-foot-high  sat- 
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ellite  dishes  on  it  which  would  be  visible  from  Federal  parks,  visi- 
ble as  you  drive  into  the  District,  as  was  suggested  earlier. 

So  for  another  use,  I  or  anyone  else  could  certainly  set  back  the 
penthouses  on  all  sides. 

The  Chairman.  That  may  be  what  is  required. 

Mr.  Albright.  I  just  want  to  explore  just  a  minute  more  with 
you  how  we  get  to  your  exception  definition.  You  are  relying  on 
these  84  years  of  precedential  rulings;  is  that  right? 

Mr.  QuiN.  When  you  say  exception,  I  am  not  sure  what  you 
mean. 

Mr.  Albright.  I  mean  in  subparagraph  h  of  5-405,  where  the 
Congress  spoke  to  allowable  structures  that  can  go  above  building 
heights  on  roofs  and  they  state,  as  we  just  discussed,  penthouses 
over  elevator  shafts. 

The  law  as  Congress  passed  it,  not  the  history,  but  the  law  that 
was  voted  on,  simply  allowed  penthouses  over  elevator  shafts  on 
roofs,  nothing  else.  You  are  saying  that  over  the  84  years  of  deci- 
sions that  we  have,  that  has  been  expanded 

Mr.  QUEN.  I  am  not  saying  expanded,  Mr.  Albright.  I  am  saying 
that  the  administrators  of  this  Act  from  the  day  it  was  started,  and 
the  bill  was  actually,  as  you  know,  from  the  D.C.  Commissioners 
asking  Congress  to  enact  the  law  first  in  1898,  1899,  and  then  in 
1910. 

That  was  a  request  of  the  Commissioners  and  they  were  vested 
by  Congress  to  apply  this  Act.  They  have  applied  it  consist- 
ently  

The  Chairman.  Enforce  it? 

Mr.  QuiN.  They  apply  and  enforce. 

The  Chairman.  No.  It  doesn't  say  apply  in  there.  Does  it  say 
apply  in  there,  counsel?  I  think  it  says  enforce. 

Mr.  QuiN.  It  says  when,  and  as  the  same  may  be  approved  by 
the*  Mayor  of  the  District  of  Columbia,  and  there  is  a  second — a 
separate,  totally  separate  section  that  deals  with  enforcement. 

The  separate  section  on  enforcement  goes  to  the  Office  of  Cor- 
poration Counsel  or  his  assistants,  but  very  clearly,  even  in  the 
other  provisions  of  the  Act,  it  was  the  administrators  of  the  Act 
were  intended  to  be  the  Commissioners,  and  they  were  from  the 
very  beginning. 

The  Chairman.  I  don't  know  as  it  says  that  in  there  any  place. 
That  may  be  your  dream. 

Mr.  QuiN.  It  did  say  that  in  1910.  It  is  not  my  dream  at  all. 

The  Chairman.  The  Commissioners? 

Mr.  QuiN.  Yes,  sir. 

Mr.  Albright.  It  says,  the  language  that  you  are  quoting,  when 
and  "as  the  same  may  be  approved  by  the  Mayor  of  the  District  of 
Columbia."  To  me  as  a  lawyer  that  says  that  these  are  not  struc- 
tures as  of  a  right  you  may  build.  You  have  to  get  special  approval 
by  the  Mayor. 

Do  you  see  it  differently? 

Mr.  QuiN.  No.  I  think  at  that  point,  that  is  exactly  the  way  it 
was  approved,  that  the  Commissioners  had  to  approve  those,  and 
they  do  today.  The  procedure  is  still 
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Mr.  Albright.  So  they  approve  these  structures  and  we  have  in- 
terpreted these  items  to  mean  something  now  other  than  pent- 
houses over  elevator  shafts? 

Mr.  QuiN.  That  is  correct. 

Mr.  Albright.  And  that  expansion  has  been  drawn  within  the 
intent  of  Congress? 

Mr.  QuiN.  Within  the  intent  of  Congress. 

Mr.  Albright.  As  viewed  by  the  District  of  Columbia's  various 
functionaries? 

Mr.  QuiN.  It  is  not  various  functionaries.  It  was  very  specific.  It 
dealt  first  with  the  D.C.  Commissioners,  which  was  the  form  of 
government  at  the  time,  and  then  over  a  period  of  time  that  was 
transferred  through  governmental  reorganization  to  other  people. 

Mr.  Albright.  And  there  has  been,  to  your  knowledge,  no  intent 
to  do  anything  other  than  what  Congress  intended? 

Mr.  QuiN.  Absolutely. 

Mr.  Albright.  So  if  Congress  intends  something  different, 
wouldn't  you  agree  that  if  Congress  speaks  to  it  now,  that  that  is 
the  best  way  to  settle  the  issue? 

Mr.  QuiN.  I  would  say  that  Congress  and  the  Federal  interest 
have  been  intimately  involved  in  these  decisions  from  the  time  the 
first  decision  was  made  under  the  1910  Height  Act.  If  you  read 
under  Tab  M  in  Volume  2,  unfortunately  see,  for  example,  in  1938, 
when  the  Zoning  Advisory  Council  was  created,  NCPC  had  a  statu- 
tory figure  on  that,  which  every  zoning  case  went  through  the  proc- 
ess of  the  Zoning  Advisory  Coimcil,  so  that  every  one  of  these  deci- 
sions was  not  pulled  out  of  the  sky.  That  is  a  terrible  reference,  but 
it  was  a  situation  where  it  was  carefully  done.  These  people  were 
doing  something  because  they  thought  this  was  in  compliance  with 
the  law. 

The  Chairman.  How  about  those  tunnels?  Do  you  think  that  was 
envisioned?  The  19 

Mr.  QUEN.  I  am  not  familiar  with  any  tunnels. 

The  Chairman.  You  are  not  familiar  with  any  tunnels? 

Mr.  QuiN.  If  you  could  refresh  my  recollection  or  tell  me,  I  would 
be  glad  to  try  to  address  it. 

The  Chairman.  We  had  a  witness  earlier  who  talked  about  tun- 
neling to  identify  a  building  on  another  street  to  get  a  higher 
height  limit,  and  I  just  wonder  if  that  was  addressed  in  there. 

Mr.  QuiN.  I  don't  know  of  a  single  case  that  deals  with  a  tunnel. 

The  Chairman.  I  will  send  you  a  copy  of  it. 

Mr.  Albright.  One  final  question.  Are  you  familiar  with  any  ju- 
dicial rulings  or  administrative  rulings  that  would  allow  anything 
other  than  mechanical  equipment  to  be  located  in  the  penthouses 
over  the  roofs? 

Mr.  QuEN.  You  are  speaking  of  in  the  District  of  Columbia?  Be- 
cause in  every  other  State,  everything  is 

Mr.  Albright.  Just  where  these  laws  that  we  are  discussing 
apply. 

Mr.  QuiN.  I  am  familiar  with  possibly  two  judicial  decisions.  One 
is  the  decision  that  related  to  the  Warner  Theater,  but  that  really 
related  to  the  review  by  the  Commission  of  Fine  Arts.  I  am  not  cer- 
tain that  that  answers  your  question  though. 
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I  think  you  may  want  to  read  that  because  it  is  germane,  but  it 
is  not  a  specific  ruhne  on  the — it  was  on  the  roof. 

The  only  other  really  isn't  a  judicial,  it  is  an  opinion  of  Corpora- 
tion Counsel.  It  is  the  1953  one.  We  will  be  glad,  in  the  time  that 
the  record  is  open,  to  see  if  we  can  find  anv,  because  there  are 
many.  As  you  know,  for  the  court  system  in  tne  District  of  Colum- 
bia, early  recordation  of  cases  are  very  hard  to  find  because  they 
were  not  in  Atlantic  2nd  or  Fed.  Sup. 

Mr.  Albright.  If  it  talks  specifically  to  mechanical. 

Mr.  QuiN.  Right. 

The  Chairman.  If  there  are  no  other  questions,  we  thank  the 
panel  and  the  Committee  adjourns. 

[Whereupon,  at  4:10  p.m.,  the  Committee  was  adjourned.] 
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APPENDIX 


HEARING  EXHIBITS 


NO. 

DATE 

AUTHOR 
/  INillATOR 

RECIPIENT 

(IF  ANY) 

DESCRIPTION 

1 

4/18/94 

Representatives 
Stark  and 
Bliley 

Text  of  H.R.  4242 

2 

4/18/94 

Representative 
Stark 

Statement  on 
introduction  of 
H.R.  4242 

3 

Excerpts  from 
1910  Height  Act 

4 

5/18/93 

Hammer,  Siler, 

George 

Economic  and 

George 

Washington 

Fiscal  Benefits 

Associates 

University  and 
WETA 

of  GW/WETA 

Educational 

Center 

5 

6/3/93 

Richard  S. 

Madeliene  H. 

D.C.  Register  - 

Nero,  Jr., 

Robinson,  Dir. 

Notice  of  Intent 

Wilkes,  Artis, 

D.C.  Zorung 

to  File  an 

Hedrick  &  Lane 

Office 

Application  for 
PUD  and  Zoning 
Map  Amendment 

6 

6/16/93 

Wilkes,  Artis, 

D.C.  Zorung 

Excerpts  from 

Hedrick  &  Lane 

Commission 

proposal  for 
PUD  and  related 
map  amendment; 

-- 

Statement  in 
support  of  the 
application  of 
GWU  and  WETA 

7 

7/20/93 

Zoning 
Commission 

D.C.  Register  - 
Notice  that  an 
Application  was 
Received  from 
GWU/WETA 
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NO.      DATE      INITIATOR  RECIPIENT  DESCRIPTION 


8 

7/73/93 

Albert  G. 

D.C.  Zoning 

Preliminary 

Dobbins,  III, 

Commission 

Report  on  Case 

Dir.,  D.C. 

No.  93-9C, 

Office  of 

recommending  a 

Plaruiing 

public  hearing 
contingent  on 
resolution  of 
design  issues 

9 

9/1/93 

Zoning 
Commission 

D.C.  Register 
Notice  of  Public 
Hearing  on  Case 
No.  93-9C 

10 

10/8/93 

Richard  S. 

Madeliene  H. 

Excerpts  from 

Nero,  Jr., 

Robinson,  Dir. 

Supplemental 

Wilkes,  Artis, 

D.C.  Zoning 

Filing,  Case  No. 

Hedrick  &  Lane 

Office 

93-9C 

11 

10/14/93 

Albert  G. 

D.C.  Zoning 

Final  Report  - 

Dobbins,  III, 

Commission 

Zoning 

Dir.,  D.C. 

Commission  Case 

Office  of 

No.  93-9C 

Planning 

12 

10/18/93 

Sara  Maddux, 

Madeliene  H. 

Resolution  and 

Chairperson, 

Robinson,  Dir. 

Motion  to 

ANC2A 

D.C.  Zoning 
Office 

Dismiss  Zoning 
Commission  Case 
No.  93-9C 

13 

10/18/93 

James  Draude, 

D.C.  Zoning 

Report  of  ANC 

Driscoll  & 

Commission 

2A  on  Applica- 

Draude 

tion  No.  93-9C 

14 

10/21/94 

Franklin  Smith, 

Madeliene  H. 

Letter  of  support 

D.C. 

Robinson,  Dir. 

for  zoning  change 

Superintendent 

D.C.  Zoning 

requested  by 

of  Schools 

Office 

WETA 

15 

10/25/93 

Whayne  S. 

D.C.  Zoning 

Applicant's 

Quin, 

Commission 

Response  and 

Wilkes,  Artis, 

Opposition  to 

Hedrick  &  Lane 

ANC  2A  Motion 
to  Dismiss 
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16 

10/25/93 

D.C.  Zoning 
Commission 

• 

Excerpts  from 
transcript  of 
hearing  on 
GW/WETA 
application 

17 

11/12/93 

Madeliene  H. 

James  Randall, 

Request  for 

Robinson,  Dir.    . 

Acting  Deputy 

advice  regarding 

D.C.  Zoning 

Corp.  Counsel, 

whether  the 

Office 

Community 

Development 

Division 

GWU/WETA 
building  violates 
the  1910  Act 

18 

11/15/93 

Madeliene  H. 

Joseph  Bottner, 

Request  for 

Robinson,  Dir. 

Zoning 

comments  on 

D.C.  Zoning 

Administrator 

whether  the 

Office 

GWU/WETA 
building  violates 
the  1910  Act 

19 

11/18/93 

Peter  Szegedy- 

Madeliene  H. 

Response  to 

Maszak, 

Robinson,  Dir. 

request  for 

Assistant 

D.C.  Zoning 

advice,  deferring 

Corporation 

Office 

to  the  Zoning 

Counsel 

Administrator 

20 

11/22/93 

James  T. 

Madeliene  H. 

ANC  2A's 

Draude, 

Robinson,  Dir. 

Memorandum 

Driscoll  & 

D.C.  Zorung 

Regarding 

Draude 

Office 

Height  of 
Buildings  Act 

21 

11/22/93 

Richard  S. 

D.C.  Zorung 

Post-Hearing 

Nero,  Jr., 

Commission 

Submission, 

Wilkes,  Artis, 

GW/WETA  PUD 

Hedrick  &  Lane 

-* 

and  Zorung  Map 
Amendment, 
Case  No.  93-9C 

21A 

11/19/93 

Wilkes,  Artis, 

D.C.  Zorung 

Applicants' 

Hedrick  &  I,ane 

Commission 

Memorandum  of 
Law  Regarding 
Compliance 
with  1910  Act 
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21B 

7/17/53 

D.C. 
Commissioners 

Vernon  West, 
Corporation 
Counsel,  D.C. 

Opinion  on 
penthouses 
above  the 
height  limits 

21C 

5/13/53 

Robert  H. 
Davis,  Dir.  of 
Inspection,  D.C. 

Memorandum 
regarding 
housing  for  air 
conditioning 
equipment  above 
130  foot  level 

21D 

7/22/58 

D.C.  Zoning 
Commission 

Order 

substituting  "lot 
lines"  for 
"exterior  walls" 
in  regulations 

21E 

9/9/75 

Board  of  Zoning 
Adjustment 

Order  in  Case 
No.  11917, 1627 
K  St.,  N.W. 

21F 

1/30/79 

Board  of  Zoning 
Adjustment 

Order  in  Case 

No.  12798, 
1100  15th  Street, 

N.W. 

21G 

6/18/80 

Board  of  Zoning 
Adjustment 

Order  in  Case 

No.  13124, 
1811  L  Street, 

N.W. 

21H 

6/18/80 

Board  of  Zoning 
Adjustment 

Order  in  Case 
No.  13187, 
1801  L  Street, 

N.W. 

211 

4/23/81 

Board  of  Zoning 
Adjustment 

Order  in  Case 
No.  13449, 
1819  L  Street, 

N.W. 

21J 

9/3/81 

Board  of  Zoning 
Adjustment 

Order  in  Case 

No.  13528, 

801  18th  Street, 

N.W. 
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21K 

6/21/82 

Board  of  Zoning 
Adjustment 

Order  in  Case 
No.  13716, 1023 
15th  Street, 

N.W. 

21L 

9/30/82 

Board  of  Zoning 
Adjustment 

Order  in  Case 
No.  13788, 
1111  14th  Street, 

N.W. 

2lM 

12/3/84 

Board  of  Zoning 
Adjustment 

Order  in  Case 
No.  14176, 
816  Connecticut 
Avenue,  N.W. 

21N 

5/17/91 

Board  of  Zoning 
Adjustment 

Order  in  Case 
No.  15169, 1430 
K  Street,  N.W. 

210 

7/15/58 

Zoning 

Advisory 

Council 

Report  on 
proposed 
amendments  to 
the  Zorung 
Regulations 

21P 

Wilkes,  Artis, 
Hedrick  &  Lane 

Partial  list  of 
buildings  with 
roof  structures 
not  meeting  one- 
to-one  setback 

22 

11/24/93 

Joseph  F. 
Bottner,  Jr. 
Zoning 
Administrator 

Madeliene  H. 
Robinson,  Dir. 
D.C.  Zorung 
Office 

Memo  presenting 
his  view  that 
the  building  in 
the  area  of 
"Studio  A"  is  in 
conflict  with  the 
1910  Act 

23 

11/29/93 

Madeliene  H. 
Robinson,  Dir. 
D.C.  Zorung 
Office 

All  parties  to 
Case  No.  93-9C 

Notice  of  Zoning 
Administrator's 
memo  of  Nov.  24, 
1993,  and  re- 
scheduling of 
consideration 

172 


NO. 


DATE 


INITIATOR 


RECIPIENT 


DESCRIPTION 


24 

11/29/93 

Whayne  S. 

D.C.  Zoning 

Applicants' 

Quin, 

Commission 

Further  Response 

Wilkes,  Artis, 

Regarding  Act  of 

Hedrick  &  Lane 

1910  (including 
revised  drawing 
dated  11/23/93) 

25 

11/30/93 

Peter  Szegedy- 

Madeliene  H. 

Zoning 

Maszak, 

Robinson,  Dir. 

Administrator's 

Assistant 

D.C.  Zoning 

views  of 

Corporation 

Office 

11/24/93  serve  as 

Counsel 

"appropriate 

administrative 

standard" 

26 

12/9/93 

Albert  G. 

D.C.  Zoning 

Summary  of  the 

Dobbins,  III, 

Commission 

important  points 

Dir.,  D.C. 

made  in 

Office  of 

testimony  before 

Planning 

the  Zoning 
Commission  on 
Oct.  25,  28, 1993 

27 

12/10/93 

Joseph  F. 

Whayne  S. 

Letter  finding 

Bottner,  Jr., 

Quin, 

revised  plan 

Zoning 

Wilkes,  Artis, 

conforms  with 

Administrator 

Hedrick  &  Lane 

Height  Act 

28 

12/20/93 

James  T. 

Madeliene  H. 

Supplemental 

Draude, 

Robinson,  Dir. 

Memorandum  of 

Driscoll  «& 

D.C.  Zoning 

ANC2A 

Draude 

Office 

Regarding 
Height  Act 

29 

12/20/93 

Whayne  S. 

D.C.  Zoning 

Applicants' 

Quin, 

Commission 

Revised  Plan  for 

Wilkes,  Artis, 

Studio  Roof, 

Hedrick  &  Lane 

with  3  further 
drawings 

30 

1/3/94 

James  T.  Draude 

Madeliene  H. 

ANC  2A's 

Driscoll  & 

Robinson,  Dir. 

Response  to  Post- 

Draude 

D.C.  Zoning 
Office 

Hearing 
Subrrussions  Re 
the  Height  Act 
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31 

1/10/94 

D.C.  Zoning 
Commission 

Excerpt  from 
minutes  of 
Zoning 
Commission 
meeting  of 
1/10/94 

32 

D.C.  Zoning 
Commission 

Proposed 
Guidelines, 
Conditions,  and 
Standards,  Case 
No.  93-9C 

33 

2/9/94 

Madeliene  H. 
Robinson,  Dir. 
D.C.  Zoning 
Office 

Reginald  W. 
Griffith 
Exec.  Dir., 
NCPC 

Referral  of  Case 
No.  93-9C  for 
NCPC  review 

34 

2/17/94 

Sandra 
Shapiro, 
General 
Counsel,  NCPC 

George 
Oberlander, 
Dir.,  Technical 
Ping.  Services, 
NCPC 

Note  Regarding 
GWU/WETA 
Zoning 

Commission  Case 
No.  93-9C 

35 

3/3/94 

NCPC  Staff 

NCPC  Members 

Staff  Draft: 
Report  to  the 
Zoning 

Commission  on 
Case  No.  93-9C 

36 

3/2/94 

G.  Martin 
Moeller,  Jr., 
Exec.  E>ir.,  AIA, 
Washington, 
D.C. 

Reginald  W. 
Griffith 
Exec.  Dir., 
National 
Cap.  Planning 
Comm. 

Comments  on 
NCPC  Staff 
Draft  on  Case 
No.  93-9C 

37 

3/2/94 

M.  J.  Brodie, 
Senior  Vice 
President,  RTKL 

Reginald  W. 
Griffith 
Exec.  Dir., 
NCPC 

Comments  on 
NCPC  Staff 
Draft  on  Case 
No.  93-9C 

38 

3/2/94 

Colden 
Florance, 
Florance, 
Eichbaum, 
Esocoff,  King 

Glen  T. 
Urquhart, 
Chairman, 
NCPC 

Comments  on 
NCPC  Staff 
Draft  on  Case 
No.  93-9C 
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39 

3/3/94 

Richard 

Glen  T. 

Comments  on 

Glegengack 

Urquhart, 
Chairman, 
National 
Cap.  Plaiming 
Comm. 

NCPC  Staff 
Draft  on  Case 
No.  93-9C 

40 

3/3/94 

Wilkes,  Artis, 
Hedrick  &  Lane 

NCPC 

Applicants' 
Statement  on 
NCPC  File  No. 
Z.C.  93-9C 

41 

3/4/94 

SME  Consulting 
Engineers 

Penthouse  Floor 

Plan, 

GW/WETA 

Communications 

Center 

42 

3/3/94 

NCPC 

D.C.  Zorung 
Commission 

Report  to  the 
Zoning 

Commission  on 
Case  No.  93-9C 

43 

3/14/94 

Chairman  Pete 

Maybelle  T. 

Letter  requesting 

Stark, 

Bennett,  D.C. 

reopening  of  the 

House  D.C. 

Zoning 

record  in  Case 

Committee 

Commission 

No.  93-9C 

44 

3/18/94 

Madeliene  H. 

Chairman  Pete 

Letter  advising 

Robinson,  Dir. 

Stark, 

that  Chairman 

D.C.  Zoning 

House  D.C. 

has  no  standing 

Office 

Committee 

to  request  re- 
opening of  the 
record 

45 

3/25/94 

Stephen  Joel 

Chairman  Pete 

Expressing 

Tractenberg, 

Stark, 

concern  regarding 

President,  GWU 

House  D.C. 
Committee 

impact  of 
Height  Act 
legislation 

46 

3/28/94 

Madeliene  H. 

Whayne  S. 

Letter  notifying 

Robinson, 

Quin, 

parties  of  re- 

D.C. Office  of 

Wilkes,  Artis, 

opening  of  Case 

Zoning 

Hedrick  &  Lane 

93-9C  to  consider 
H.R.  4121. 
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47 

3/31/94 

Chairman  Pete 

James  T. 

Letter  regarding 

Stark, 

Draude, 

the  impact  of 

House  D.C. 

Driscoll  and 

H.R.  4121  on  the 

Committee 

Draude 

GW/WETA 
building 

48 

4/6/94 

Whayne  S. 

D.C.  Zoning 

Applicants' 

Quin, 

Commission 

Comments  on 

Wilkes,  Artis, 

H.R.  4121 

Hedrick  &  Lane 

49 

4/6/94 

James  T. 

D.C.  Zoriing 

ANC  2A's 

Draude, 

Commission 

Memorandum 

Driscoll  and 

Regarding 

Draude 

Height  Act 
Amendment 

50 

4/6/94 

James  T.  Draude 

D.C.  Zoning 
Commission 

ANC  2A's 
Motion  to  Reopen 
Record  for 
Additional 
Evidence  on 
Height  Act 

51 

4/6/94 

West  End 

D.C.  Zoning 

Joining  in  views 

Tenants 

Commission 

of  ANC  2A  on 

Association 

Height  Act 

52 

4/7/94 

Whayne  S. 

D.C.  Zoriing 

Response  to  ANC 

Quin, 

Commission 

2A  motion  to 

Wilkes,  Artis, 

reopen  the  record 

Hedrick  &  Lane 

53 

4/7/94 

J.  Carter  Brown, 

Chairman  Pete 

Expressing 

Chairman, 

Stark, 

concern  regarding 

Comm'n  of  Fine 

House  D.C. 

Height  Act 

Arts 

Committee 

legislation 

54 

4/12/94 

George  E. 

Chairman  Pete 

Expressing 

Hartman, 

Stark, 

concern  regarding 

Hartman-Cox 

House  D.C. 

Height  Act 

Architects 

Committee 

legislation 

55 

4/12/94 

Stephen  Joel 

Chairman  Pete 

Expressing 

Tractenberg, 

Stark, 

continued  concern 

President,  GWU 

House  D.C. 
Committee 

regarding 
Height  Act 
legislation 
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56 

4/14/94 

D.C.  Delegate 

Chairman  Pete 

Expressing 

Eleanor  Holmes 

Stark, 

concern  regarding 

Norton 

House  D.C. 
Committee 

Height  Act 
legislation 

57 

4/14/94 

Richard  N. 

Chairman  Pete 

Expressing 

Wolf,  Chair, 

Stark, 

support  for 

Capitol  Hill 

House  D.C. 

Height  Act 

Restoration 

Committee 

legislation 

Society 

58 

4/15/94 

James  W. 

Chairman  Pete 

Expressing 

Greene, 

Stark, 

support  for 

Bromley,  Greene 

House  D.C. 

Height  Act 

&  Walsh 

Committee 

legislation 

59 

4/21/94 

Merrick  T. 

Chairman  Pete 

Expressing 

Malone,  Asst. 

Stark, 

support  for 

City  Admin., 

House  D.C. 

Height  Act 

Econ.  Devel. 

Committee 

legislation 

60 

4/21/94 

Malcolm  E. 

Chairman  Pete 

Expressing 

Peabody, 

Stark, 

support  for 

President, 

House  D.C. 

Height  Act 

Peabody  Corp. 

Committee 

legislation 

61 

4/22/94 

WETA 

House  D.C. 
Committee 

Background 
Infonnation  on 
WETA 

62 

4/22/94 

Chairman  Pete 

Madeliene  H. 

Request  for 

Stark, 

Robinson,  Dir. 

copies  of 

House  D.C. 

D.C.  Office  of 

Corporation 

Committee 

Zoning 

Counsel  opinions 
on  Case  93-9C 

63 

4/22/94 

Marija  Hughes 

Chairman  Pete 
Stark, 
House  D.C. 
Committee 

Comments  in 
support  of  H.R. 
4242 

64 

4/23/94 

Roger  K.  Lewis 

Washington  Post 
Article:  "Testing 
the  Upper 
Limits  of  [the] 
D.C.  Building 
Height  Act" 
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65 

4/25/94 

Madeliene  H. 

Chairman  Pete 

Waiver  of 

Robinson,  Dir. 

Stark, 

attorney-client 

D.C.  Office  of 

House  D.C. 

privilege  to 

Zoning 

Committee 

provide 
Corporation 
Counsel  opinions 
to  Committee 

66 

4/25/94 

Staff,  Delegate 
Eleanor  Holmes 
Norton 

Chronology  of 
the  WETA/GW 
approval  process 

67 

4/25/94 

D.C.  Zoning 
Commission 

Description  of 
Document 
Transmittal 
Procedure  to 
NCPC 

68 

4/25/94 

Richard  W. 

Chairman  Pete 

Comments  in 

Greninger, 

Stark, 

opposition  to 

President, 

House  D.C. 

H.R.  4242  and 

AOBA 

Committee 

H.R.  4243 

69 

4/94 

AIA 

Washington 
D.C.  Chapter 

Position 
Statement:  1910 
Height  Act 

70 

4/25/94 

John  R.  Tydings, 

D.C.  Delegate 

Comments  in 

President, 

Eleanor  Holmes 

opposition  to 

Board  of  Trade 

Norton 

H.R.  4242  and 
H.R.  4243 

71 

4/25/94 

James  W.  Jones, 

Chairman  Pete 

Comments  in 

Arnold  &  Porter 

Stark, 
House  D.C. 
Committee 

opposition  to 
H.R.  4242  and 
H.R.  4243 

72 

4/26/94 

Byron  Black, 

Chairman  Pete 

Comments  in 

Partner,  The 

Stark, 

opposition  to 

Weihe 

House  D.C. 

H.R.  4242 

Partnership 

Committee 

73 

4/27/94 

Brooke  DeCamp 

Chairman  Pete 

Comments  on 

Myers,  Wash. 

Stark, 

H.R.  4243 

Assn.  of 

House  D.C. 

Realtors 

Committee 
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74 

Stephen  A. 

Chairman  Pete 

Statement  in 

Koczak,  Pres., 

Stark, 

Support  of  H.R. 

Federation  of 

House  D.C. 

4242 

Civic 

Committee 

Associations 

75 

5/3/94 

D.C.  Zorung 
Commission 

Corrected  Order 
No.  749- A,  Case 
No.  93-9C 

76 

5/3/94 

Hugh  J.  Beins, 

Chairman  Pete 

Comments 

Beins,  Axelrod, 

Stark, 

critical  of  the 

• 

Osborne, 

House  D.C. 

activities  of  the 

Mooney  & 

Committee 

Zoning 

Green,  P.C. 

Commission 

77 

5/4/94 

Eddie  N. 

Chairman  Pete 

Comments  in 

Williams 

Stark, 
House  D.C. 
Committee 

opposition  to 
H.R.  4242  and 
H.R.  4243 

78 

5/16/94 

Peter  Szegedy- 

Mark  Davis, 

Legal  citations 

Maszak, 

House  D.C. 

regarding  Equal 

Assistant 

Committee 

Protection 

Corporation 

standards  for 

Counsel 

H.R.  4242 

79 

Julius  Terrell, 

Broderick 

Response  to 

Counsel,  House 

Johnson,  Staff 

Corp.  Counsel's 

D.C.  Committee 

Director,  House 
D.C.  Committee 

equal  protection 
memorandum 

80 

5/6/94 

Don  Tobey 

Chairman  Pete 
Stark, 
House  D.C. 
Committee 

Support  for 
construction  of 
the  WETA 
building 

81 

5/10/94 

Susana 

Chairman  Pete 

Approval  of 

Baranano 

Stark, 
House  D.C. 
Committee 

efforts 

supporting  the 
Height  Act 
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EXHIBIT  NO.   1 


103d  congress 

2d  Skssion 


H.  R.  4242 


To  eiitbrpo  iho  law  rcfnilatinp  tlie  liciglit  of  iHiildiiifri  in  tlio  District  nf 
ColHnil)ia  !)>•  prohibit iiigr  Ilio  District  of  Columbia  f'roiii  issiiiiifr  any  huilii- 
ing  or  occupancy  pcrniit  for  the  project  deserilx'd  in  Zoiiiiif:  Coniniissioti 
Case    il.'!-9('   unless    the   project    is    nioiiified    to   <-onforni    to    such    law. 


IX  THE  IIOT'SE  OF  REPRESEXTATRT.S 

April  is.  19!14 

Mr.  St.\RK  ifcir  himself  and  Mr.  Bl.Il.KY)  introduced  the  followinfr  bill:  which 
was  referred  to  the  ( 'nmmittee  on  the  District  of  Columbia 


A  BILL 


To  (Miforcc  the  law  rcrrtilatinp:  tlic  licijrlit  u\'  l)iiililiii^-s  in 
tho  Di.strict  of  ( 'iiluiiil)ia  hy  ])i-()liil)itiiiL;-  tlic  nistrict  of 
( '()liiiiii>ia  tVoiii  i.sstiiiier  any  l)tiil(liii<r  oi'  occui)aiicy  iin-iinl 
for  the  |)i'oi('ct  ilcsci'ilM'd  in  Zoninir  ( 'mninissiiin  ( "a.sc 
93-9( '  unless  the  project  is  niodirKMl  to  conforni  to  such 
law. 

1  Ii(   il  (H(tci(<l  hji  llu   S(  nfif(   and  lloiisi  nf  lu  pn snita- 

2  tin  s  III'  till   I'lnti  il  Stiih  s  nfAiiii  f!Cii  hn  Cunf/fi  \s  ussi  iniihd. 

3  SECTION   1.  PROHIBITING  DISTRICT  OF  COLUMBIA  FROM 

4  ISSUING  BUILDING  OR  OCCUPANCY  PERMIT. 

5  Tho  District  of  ('ohimhia  may  not  issm^  any  hniliiiiiLT 

6  or  ncc\i|)aiicy  jicrnnt   for  tiic  project   descrilicil   in  /oiiiiiL:' 
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1  Commission  Case  93-9C,  as  approved  by  the  Zoning  Com- 

2  mission  for  the  District  of  Cohimbia  on  April  11,  1994, 

3  unless  the  project  is  modified  so  that — 

4  (1)  in  the  building  proposed  to  be  constructed 

5  under  the  project,  any  space  above  a  studio  that  is 

6  used  primarily  to  house  senncing  equipment  for  the 

7  studio  is  not  more  than  110  feet  above  the  appliea- 

8  ble  measuring  point;  and 

9  (2)  any  penthouse  on  the  building  proposed  to 

10  be  constructed  under  the  project  is  set  back  from 

11  the  buildings  exterior  or  bounding  walls  by  a  dis- 

12  tance  at  least  equal  to  the  penthouse's  height. 

o 


•  HR  4242  IH 


>*« 


Urfited  Statfrs 
t/  A  me  net 
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EXHIBIT  NO.    2 


dongrtssional  TRecord 

PROCEEDINGS  AND  DEBATES  OF  THE  1  03      CONGRESS.  SECOND  SESSION 


Vol.  NO 


WASHINGTON.  MONDAY.  APRIL  18.  1994 


So.  42 


House  of  Representatives 


Prevent  a  Blatant  Violation 
of  federal  law 


HON.  PETE  STARK 

OF  CALIFORNIA 
IN  THE  HOUSE  OF  REPRESENTATIVES 

Monday.  Apn]  18.  1994 


Mr.  STARK.  Today,  I  join  the  Ranking  Minority  Member  of  the  Committee 
on  the  District  of  Columbia,  Mr.  Bliley,  in  introducing  legislation  to  stop  a  blatant 
and  unquestionable  violation  of  Federal  law.  Specifically,  the  current  building 
designed  for  relocating  the  studios  of  WETA  television  station  on  the  campus  of 
George  Washington  University  violates  the  1910  Height  Act.  What  we  have  found 
takes  this  controversy  far  beyond  a  matter  of  mere  differing  views  of  architectural 
technicalities,  but  rather  illustrates  a  rather  shrewd  —  and  nearly  successful  — 
attempt  to  sneak  around  longstanding  Federal  law. 

Simply,  the  issue  is  this:  The  original  GW/WETA  proposal  clearly  stated  that 
their  building  was  over  116  feet  high  and  that  the  appropriate  Height  Act  limitation 
was  130  feet.  There  are  numerous  official  documents  from  both  the  GW/WETA 
applicants  and  the  District  of  Columbia  government  stating  the  building's  height  at 
more  than  116  feet.  However,  they  had  made  an  error  because  the  maximum  height 
allowed  on  this  site  under  the  Height  Act  is  only  110  feet. 

When  they  discovered  their  error,  instead  of  reviewing  and  redesigning  the 
building,  GW/WETA  simply  introduced  an  invisible  roof.  When  the  DC  Zoning 
Administrator  ruled  that  this  nonsense  failed  compliance,  the  DC  Zoning 
Commission  allowed  GW/WETA  to  submit  a    revised  plan"  which  simply  added  a 
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solid  line  at  110  feet  and  labeled  it  "solid  studio  roof."  No  details  were  requested  or 
required,  and  opponents  were  not  allowed  to  ask  questions  about  the  "revised  plan," 
which  was  approved  last  week. 

The  District  of  Columbia  Zoning  Commission  and  a  misinformed  National 
Capital  Planning  Commission  have  mistakenly  approved  construction  of  a  building 
that  exceeds  the  Federally  prescribed  height  limit  for  any  structure  placed  at  that 
location.  I  say  misinformed  NCPC  because  they  were  never  told  about  the  above 
history  of  the  project.  The  applicants  have  never  voluntarily  disclosed  these 
material  facts.  A  manipulation  of  the  original  design  involving  re-designation  of 
the  roof  is  the  most  egregious,  but  not  the  only,  attempt  to  evade  the  Height  Act  in 
the  planned  construction  of  the  GW/WETA  building. 

Our  bill  to  prohibit  the  planned  construction  is  not  a  case  of  improper 
interference  with  local  regulation.  Congress  has  intended  for  centuries  to  protect 
the  unique  skyline  of  our  Nation's  Capital  from  overzealous  development. 
Protection  of  this  city's  skyline  was,  is,  and  will  remain  a  matter  of  the  Federal 
interest. 

In  1991,  Congress  acted  to  disapprove  a  DC  City  Council  Act  that  would  have 
raised  the  height  limit  for  a  Pennsylvania  Avenue  Development  Corporation 
building.  The  legislation  we  are  introducing  today  similarly  stops  administrative 
action  that  would  vitiate  the  1910  Act.  And  as  guardians  of  that  Federal  interest,  we 
are  required  to  identify  and  guard  against  such  assaults.  No  one  is  above  the  law! 

We  intend  to  move  this  bill  through  to  final  passage  expeditiously.  We  urge 
our  colleagues  to  support  us. 
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§  5-405  Building  Restrictions  and  Regulations 

§  5-405.  Street  width  to  control  building  height;  business 
streets;  residence  streets;  specified  properties; 
structures  above  top  story  of  building. 

(a)  No  building  shall  be  erected,  altered,  or  raised  in  the  District  of  Colum- 
bia in  any  manner  so  as  to  exceed  in  height  above  the  sidewalk  the  width  of 
the  street,  avenue,  or  highway  in  its  front,  increased  by  20  feet;  but  where  a 
building  or  proposed  building  confronts  a  public  space  or  reservation  formed 
at  the  intersection  of  2  or  more  streets,  avenues,  or  highways,  the  course  of 
which  is  not  interrupted  by  said  public  space  or  reservation,  the  limit  of 
height  of  the  building  shall  be  determined  from  the  width  of  the  widest  street, 
avenue,  or  highway.  Where  a  building  is  to  be  erected  or  removed  from  all 
points  within  the  boundary  lines  of  its  own  lots,  as  recorded,  by  a  distance  at 
least  equal  to  its  proposed  height  above  grade  the  limits  of  height  for  fireproof 
or  noncombustible  buildings  in  residence  sections  shall  control,  the  measure- 
ments to  be  taken  from  the  natural  grades  at  the  buildings  as  determined  by 
the  Mayor  of  the  District  of  Columbia. 

(b)  No  buildings  shall  be  erected,  altered,  or  raised  in  any  manner  as  to 
exceed  the  height  of  130  feet  on  a  business  street  or  avenue  as  the  same  is  now 
or  hereafter  may  be  lawfully  designated,  except  on  the  north  side  of  Pennsyl- 
vania Avenue  between  1st  and  15th  Streets  Northwest,  where  sm  extreme 
height  of  160  feet  will  be  permitted. 

(c)  On  a  residence  street,  avenue,  or  highway  no  building  shall  be  erected, 
altered,  or  raised  in  any  manner  so  as  to  be  over  90  feet  in  height  at  the 
highest  part  of  the  roof  or  parapet,  nor  shall  the  highest  part  of  the  roof  or 
parapet  exceed  in  height  the  width  of  the  street,  avenue,  or  highway  upon 
which  it  abuts,  diminished  by  10  feet,  except  on  the  street,  avenue,  or  high- 
way 60  to  65  feet  wide,  where  a  height  of  60  feet  may  be  allowed;  and  on  a 
street,  avenue,  or  highway  60  feet  wide  or  less,  where  a  height  equal  to  the 
width  of  the  street  may  be  allowed:  Provided,  that  any  church,  the  construc- 
tion of  which  had  been  imdertaken  but  not  completed  prior  to  June  1,  1910, 
shall  be  exempted  from  the  limitations  of  this  subsection,  and  the  Mayor  of 
the  District  of  Columbia  shall  cause  to  be  issued  a  permit  for  the  construction 
of  any  such  church  to  a  height  of  95  feet  above  the  level  of  the  adjacent  curb. 

(d)  The  height  of  a  building  on  a  comer  lot  will  be  determined  by  the  width 
of  the  wider  street. 

(e)  On  streets  less  than  90  feet  wide  where  building  Lines  have  been  estab- 
lished and  recorded  in  the  Office  of  the  Surveyor  of  the  District,  and  so  as  to 
prevent  the  lawful  erection  of  a  building  in  advance  of  s£iid  line,  the  width  of 
the  street,  insofar  as  it  controls  the  height  of  buildings  under  §§  5-401  to 
5-409,  shall  be  held  to  be  the  distance  between  said  building  lines. 

(f)  On  blocks  immediately  adjacent  to  public  buildings  or  to  the  side  of  any 
public  building  for  which  plans  have  been  prepared  emd  money  appropriated 
at  the  time  of  the  application  for  the  permit  to  construct  said  building,  the 
maximum  height  shall  be  regulated  by  a  schedule  adopted  by  the  Council  of 
the  District  of  Columbia. 
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Zoning  and  Height  of  Buildings  §  5-405 

(g)  Buildings  erected  after  June  1,  1910,  to  front  or  abut  on  the  plaza  in 
front  of  the  new  Union  Station  provided  for  by  Act  of  Congress  approved 
Februairy  28,  1903,  shall  be  fireproof  and  shall  not  be  of  a  greater  height  than 
80  feet. 

(h)  Spires,  towers,  domes,  minarets,  pinnacles,  penthouses  over  elevator 
shafts,  ventilation  shafts,  chimneys,  smokestacks,  and  fire  sprinkler  tanks 
may  be  erected  to  a  greater  height  than  any  limit  prescribed  in  §§  5-401  to 
5-409  when  and  as  the  same  may  be  approved  by  the  Mayor  of  the  District  of 
Columbia:  Provided,  however,  that  such  structures  when  above  such  limit  of 
height  shall  be  fireproof,  and  no  floor  or  compartment  thereof  shall  be  con- 
structed or  used  for  human  occupancy  above  the  top  story  of  the  building  upon 
which  such  structures  are  placed:  And  provided,  that  penthouses,  ventilation 
shafts,  and  tanks  shall  be  set  back  from  the  exterior  wadls  distances  equal  to 
their  respective  heights  above  the  adjacent  roof:  And  provided  fiirther,  that  a 
building  be  permitted  to  be  erected  to  a  height  not  to  exceed  130  feet  on  lots 
15,  804,  and  805,  square  322,  located  on  the  southeast  comer  of  12th  and  E 
Streets  Northwest,  said  building  to  conform  in  height  and  to  be  used  as  an 
addition  to  the  hotel  building  located  to  the  east  thereof  on  lot  18,  square  322: 
And  further  provided,  that  the  building  to  be  erected  on  lots  813,  814,  and  820, 
in  square  254,  located  on  the  southeast  comer  of  14th  and  F  Streets  North- 
west, be  permitted  to  be  erected  to  a  height  not  to  exceed  140  feet  above  the  F 
Street  curb:  And  provided  further,  that  the  building  to  be  erected  on  property 
known  as  the  Dean  Tract,  comprising  nine  and  one-fourth  acres,  bounded  on 
the  west  by  Connecticut  Avenue  and  Columbia  Road,  on  the  south  by  Florida 
Avenue,  and  the  east  by  19th  Street,  and  on  the  north  by  a  property  line 
nmning  east  and  west  564  feet  in  length,  said  building  to  cover  an  area  not 
exceeding  14,000  square  feet  and  to  be  located  on  said  property  not  less  than 
40  feet  distant  from  the  north  property  line,  not  less  tham  320  feet  distant 
from  the  Connecticut  Avenue  property  line,  not  less  than  160  feet  distant  fit>m 
the  19th  Street  property  line,  and  not  less  than  360  feet  distant  trova  the 
Florida  Avenue  line,  measured  at  the  point  on  the  Florida  Avenue  boundary 
where  the  center  line  of  20th  Street  meets  said  boundary,  be  permitted  to  be 
erected  to  a  height  not  to  exceed  180  feet  above  the  level  of  the  existing  grade 
at  the  center  of  the  location  above  described:  And  provided  further,  that  the 
design  of  said  building  and  the  layout  of  said  ground  be  subject  to  approval  by 
the  Fine  Arts  Commission  and  the  National  Capital  Planning  Commission, 
both  of  the  District  of  Columbia:  And  fiirther  provided,  that  the  building  to  be 
erected  by  the  Georgetown  University  for  a  hospital  as  a  part  of  the  George- 
town University  Medical  School  on  parcels  28/31,  28/36  and  28/37  located  on 
the  south  side  of  Reservoir  Road  Northwest  in  the  District  of  Columbia,  ap- 
proximately opposite  39th  Street,  plans  for  which  building  are  on  file  in  the 
Office  of  the  Inspector  of  Buildings  of  the  District  of  Columbia,  be  permitted  to 
be  erected  to  a  height  of  not  to  exceed  110  feet  above  the  finished  grade  of  the 
land,  as  shown  on  said  plans,  at  the  middle  of  the  front  of  the  building.  (June 
1,  1910,  36  Stat.  452,  ch.  263,  §  5;  Dec.  30,  1910,  36  Stat.  891,  ch.  8;  June  7, 
1924,  43  Stat.  647,  ch.  340;  Feb.  21, 1925,  43  Stat.  961,  ch.  289;  May  16,  1926, 
44  Stat.  298,  ch.  150;  Apr.  29,  1930,  46  Stat.  258,  ch.  220;  Mar.  24,  1945,  59 
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§  5-405 


Building  Restrictions  and  Regulations 


Stat.  38,  ch.  37;  Sept.  22,  1961,  75  Stat.  583,  Pub.  L.  87-281,  §  1;  1973  Ed., 
§  5-405.) 


Cross  reference.  —  As  to  Zoning  Commis- 
sion and  zoning  regulations,  see  §§  5-412  to 
5-432. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  1-233,  5-404,  5-407,  5-408, 
5-409,  and  5-418. 

Change  in  government.  —  This  section 
originated  at  a  time  when  local  government 
powers  were  delegated  to  a  Board  of  Commis- 
sioners of  the  District  of  Columbia  (see  Acts 
Relating  to  the  Establishment  of  the  District  of 
Columbia  and  its  Various  Forms  of  Govern- 
mental Organization  in  Volume  1).  Section 
402(120)  of  Reorganization  Plan  No.  3  of  1967 
(see  Reorganization  Plans  in  Volume  1)  trans- 
ferred all  of  the  functions  of  the  Boeird  of  Com- 
missioners under  this  section  to  the  District  of 
Columbia  Council,  subject  to  the  right  of  the 
Commissioner  as  provided  in  §  406  of  the  Plan. 
The  District  of  Columbia  Self-Govemment  and 
Governmental  Reorganization  Act,  87  Stat 
818,  I  711  (D.C.  Code,  §  1-211),  abolished  the 
District  of  Columbia  Council  and  the  OfTice  of 
Commissioner  of  the  District  of  Columbia. 
These  branches  of  government  were  replaced 
by  the  Council  of  the  District  of  Columbia  and 
the  Office  of  Mayor  of  the  District  of  Columbia, 
respectively.  Accordingly,  and  also  pursuant  to 
§  714(a)  of  such  Act  (D.C.  Code,  §  l-213(a)), 
appropriate  changes  in  terminology  were  made 
in  this  section. 

Transfer  of  functions.  —  "National  Capital 
Planning  Commission"  was  substituted  for 
"National  Capital  Park  and  Planning  Commis- 
sion" in  view  of  the  Act  of  June  6,  1924,  ch. 
270,  §  9,  as  added  by  the  Act  of  July  19,  1952, 
66  Stat.  790,  ch.  949,  §  1,  which  transferred 
the  functions,  powers,  and  duties  of  the  Na- 
tional Capital  Park  and  Planning  Commission 
to  the  National  Capital  Planning  Conraussion. 

Office  of  Inspector  of  Buildings  abol- 
ished. —  Section  3  of  the  Act  of  December  20, 
1944,  58  Stat.  822,  ch.  611,  transferred  all  the 
duties,  powers,  rights,  and  authority  of  the  In- 
spector of  Buildings  of  the  District  of  Columbia 
to  the  Director  of  Inspection  of  the  District  of 
Columbia.  The  Department  of  Inspections  was 
abolished  and  the  functions  thereof  transferred 
to  the  Board  of  Commissioners  of  the  District 
of  Columbia  by  Reorganization  Plan  No.  5  of 
1952.  Reorganization  Order  No.  55  of  the 
Board  of  Commissioners,  dated  June  30,  1953, 
and  amended  August  13,  1953,  and  December 
17.  1953,  established,  under  the  direction  and 
control  of  a  Commissioner,  a  Department  of  Li- 


censes and  Inspections  headed  by  a  Director. 
The  Order  set  out  the  purpose,  organization, 
and  fimctions  of  the  new  Department.  The  Or- 
der provided  that  all  of  the  functions  and  posi- 
tions of  the  following  named  organizations 
were  transferred  to  the  new  Department  of  Li- 
censes and  Inspections:  The  Department  of  In- 
spections including  the  Engineering  Section, 
the  Building  Inspection  Section,  the  Electrical 
Section,  the  Elevator  Inspection  Section,  the 
Fire  Safety  Inspection  Section,  the  Plumbing 
Inspection  Section,  the  Smoke  and  Boiler  In- 
spection Section,  and  the  Administrative  Sec- 
tion, and  similarly  the  Department  of  Weights, 
Measures  and  Markets,  the  License  Bureau, 
the  License  Board,  the  License  Committee,  the 
Board  of  Special  Appeals,  the  Board  for  the 
Condemnation  of  Dangerous  and  Unsafe  Build- 
ings, and  the  Central  Permit  Bureau.  The  Or- 
der provided  that  in  accordance  with  the  provi- 
sions of  Reorganization  Plan  No.  5  of  1952,  the 
named  organizations  were  abolished.  The  exec- 
utive functions  of  the  Board  of  Commissioners 
were  transferred  to  the  Commissioner  of  the 
District  of  Columbia  by  §  401  of  Reorganiza- 
tion Plan  No.  3  of  1967.  Functions  vested  in  the 
Department  of  Licenses  and  Inspection  by  Re- 
organization Order  No.  55  were  transferred  to 
the  Director  of  the  Department  of  Economic 
Development  by  Commissioner's  Order  No. 
69-96,  dated  March  7, 1969.  The  Department  of 
Economic  Development  was  replaced  by 
Mayor's  Order  No.  78-42,  dated  February  17, 
1978,  which  Order  established  the  Department 
of  Licenses,  Investigation  and  Inspections.  The 
Department  of  Licenses,  Investigation  and  In- 
spections was  transferred  to  the  Department  of 
Consumer  and  Regulatory  Affairs  by  Reorgani- 
zation Plan  No.  1  of  1983. 

Building  fronts  on  public  space.  —  An  ex- 
ception to  the  general  rule  provides  that  when 
a  building  fronts  on  a  public  space  or  reserva- 
tion formed  at  the  intersection  of  two  or  more 
streets,  avenues  or  highways,  the  course  of 
which  is  not  interrupted  by  said  public  space  or 
reservation,  the  limit  of  height  of  the  building 
shall  be  determined  from  the  width  of  the 
widest  street,  avenue,  or  highway.  Techworld 
Dev.  Corp.  v.  DC.  Preservation  League,  648  F. 
Supp.  106  (D.D.C.  1986). 

Surveyor  determined  the  width  of  the 
fronting  street  to  be  not  less  than  110  feet,  be- 
cause of  locations  on  a  public  space.  Techworld 
Dev.  Corp.  v.  DC.  Preservation  League,  648  F. 
Supp.  106  (D.D.C.  1986). 
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Zoning  and  Height  of  Buildings  §  5-408 

§  5-406.  Frame  dwellings. 

No  wooden  or  frame  building  erected,  altered,  or  converted  after  June  1, 
1910,  for  use  as  a  human  habitation  shall  exceed  3  stories  or  exceed  40  feet  in 
height  to  the  roof.  (June  1, 1910,  36  Stat.  454,  ch.  263,  §  6;  1973  Ed.,  §  5-406.) 

Cross  reference.  —  As  to  Zoning  Commis-  Section  references.  —  This  section  is  re- 
sion  and  zoning  regulations,  see  §§  5-412  to  ferred  to  in  §§  5-404,  5-405,  5-407,  5-408, 
5-432.  5-409,  and  5-418. 

§  5-407.  Measurement  of  building  height;  parapet  walls. 

For  the  purposes  of  §§  5-401  to  5-409  the  height  of  buildings  shall  be  mea- 
sured from  the  level  of  the  sidewalk  opposite  the  middle  of  the  front  of  the 
building  to  the  highest  point  of  the  roof.  If  the  building  has  more  than  1  front, 
the  height  shsdl  be  measured  from  the  elevation  of  the  sidewalk  opposite  the 
middle  of  the  front  that  will  permit  of  the  greater  height.  No  parapet  walls 
shall  extend  above  the  limit  of  height  except  on  nonfireproof  dwellings  where 
a  parapet  wall  or  balustrade  of  a  height  not  exceeding  4  feet  will  be  permitted 
above  the  limit  of  height  of  building  permitted  under  §§  5-401  to  5-409.  (June 
1,  1910,  36  Stat.  454,  ch.  263,  §  7;  May  20,  1912,  37  Stet.  114,  ch.  124;  1973 
Ed.,  §  5-407.) 

Cross  reference.  —  As  to  Zoning  Commis-  Section  references.  —  This  section  is  re- 
sion  and  zoning  regulations,  see  §§  5-412  to  ferred  to  in  §§  5-404,  5-405,  5-408,  5-409,  and 
5-432.  5-418. 

§  5-408.  Violation  of  §§  5-401  to  5-409. 

Buildings  erected,  altered,  or  raised  or  converted  in  violation  of  any  of  the 
provisions  of  §§  5-401  to  5-409  are  hereby  declared  to  be  common  nuisances; 
and  the  owner  or  the  person  in  charge  of  or  maintaining  any  such  buildings, 
upon  conviction  on  information  filed  in  the  Superior  Court  of  the  District  of 
Columbia  by  the  Corporation  Counsel  or  any  of  his  assistants  in  the  name  of 
said  District,  and  which  said  Court  is  hereby  authorized  to  hear  and  deter- 
mine such  cases,  shall  be  adjudged  guilty  of  maintaining  a  common  nuisance, 
and  shall  be  punished  by  a  fine  of  not  less  than  $10  nor  more  than  $100  per 
day  for  each  £uid  every  day  such  nuisance  shall  be  permitted  to  continue,  and 
shall  be  required  by  said  Court  to  abate  such  nuisance.  The  Corporation  Coun- 
sel of  the  District  of  Columbia  may  maintain  an  action  in  the  Superior  Court 
of  the  District  of  Columbia  in  the  name  of  the  District  of  Columbia,  to  abate 
and  perpetually  enjoin  such  nuisance.  The  injunction  shall  be  granted  at  the 
commencement  of  the  action,  and  no  bond  shall  be  required.  Any  person  vio- 
lating the  terms  of  any  injunction  granted  in  such  proceeding  shall  be  pun- 
ished as  for  contempt  by  a  fine  of  not  less  than  $100  nor  more  than  $500,  or  by 
imprisonment  in  the  Washington  Asylum  and  Jail  for  not  less  than  30  days 
nor  more  than  6  months,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  Court.  (June  1,  1910,  36  Stat.  454,  ch.  263,  §  8;  June  25, 
1936,  49  Stat.  1921,  ch.  804;  Apr.  1,  1942,  56  Stat.  190,  ch.  207,  §  1;  June  25, 
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ECONOMIC  AND  FISCAL  BENEFITS  OF  GW/WETA  EDUCATIONAL  AND 
COMMUNICATION  CENTER  IN  THE  DISTRICT  OF  COLUMBIA 
EXECUTIVE  SUMMARY 


The  collaborative  effort  of  George  Washington  University  (GW)  and  WETA  TV/FM 
to  construct  a  television  production  and  education  center  on  the  GW  campus  will 
generate  income  and  jobs  for  residents  of  the  District  of  Columbia.  This  project  will  also 
create  additional  sources  of  tax  income  for  the  city,  including  revenues  generated  by 
visitors  to  the  facility.  Many  of  the  jobs  and  visitors  at  WETA's  current  facility  in  Virginia 
will  be  transferred  into  the  District. 

Construction  of  the  facility  itself  will  result  in  the  following  benefits  to  the  city: 

118  construction  and  related  jobs  (expressed  in  worker-years),  including  an 
estimated  35  jobs  for  District  of  Columbia  residents; 
$54,000  in  City  taxes  generated  during  construction;  and 
an  additional  S24.3  million  in  income  in  the  District  economy. 

Operation  of  the  center  and  its  various  components  will  generate: 

an  estimated  299  new  on-going  jobs  in  the  District,  including  20  new  jobs 

from  expansion  of  GW  and  WETA  activities  and  relocation  of  279  WETA  jobs. 

In  total,  494  jobs  will  be  supported,  including  88  spin-off  jobs  created  in 

District  businesses  indirectly  by  WETA  and  GW  expenditures. 

$345,000  in  annual  new  taxes  to  the  District;  and 

$9.8  million  in  new  income  each  year  in  the  District  of  Columbia  economy. 

The  center  is  to  include  not  only  GW  and  WETA  operations,  but  also  the  National 
Center  for  Public  Broadcasting  (NCPB)  and  the  National  Center  for  Communication 
Studies  (NCCS).  These  combined  activities  will  bring  prestige  to  the  facility  and  generate 
visitation  estimated  at  6,500  people  per  year. 

This  report  summarizes  the  economic  and  fiscal  benefits  to  the  District  of  Columbia 
from  the  construction  and  operation  of  this  new  facility. 
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ECONOMIC  AND  FISCAL  BENEFITS  OF  GW/WETA  EDUCATIONAL  AND 
COMMUNICATION  CENTER  IN  THE  DISTRICT  OF  COLUMBIA 

The  Project 


This  156,000  square-foot  project  is  to  be  located  on  the  George  Washington 
University  (GW)  campus.  Roughly  56  percent  of  the  eight-story  facility  will  be  occupied 
jointly  by  GW  and  WETA.  WETA  and  its  new  operation,  the  National  Center  for  Public 
Broadcasting,  will  occupy  28  percent  of  the  building.  The  remaining  16  percent  will  be 
occupied  exclusively  by  The  George  Washington  University's  National  Center  for 
Communication  Studies  (NCCS).  In  addition,  two  levels  of  underground  parking  will  be 
built  as  part  of  the  structure. 

WETA  Will  move  its  radio  and  television  production  and  its  administrative 
operations  to  the  new  facility  from  existing  offices  m  Arlington.  The  National  Center  for 
Public  Broadcasting  will  offer  screenings,  lectures,  teacher  training  and  other  activities 
in  the  auditorium  and  multi-purpose  room  in  the  building.  Such  spaces  will  be  designed 
to  accommodate  public  tours. 

WETA  also  will  offer  a  limited  schedule  of  events  and  tours  to  bring  visitors  to  the 
facility,  including  lectures,  various  broadcast  screenings  and  observation  of  WETA's 
nationally  televised  productions,  such  as  the  N/lacNeii./Lehrer  NewsHour  and  Washington 
Week  in  Review.  The  National  Center  for  Communications  Studies  will  offer  symposia 
on  a  variety  of  cuttmg-edge  media  topics,  garnering  prestige  for  the  facility. 

Spin-Oft  Activity  Generated 

The  new  GW/WETA  center  will  generate  visitors  for  its  scheduled  events  as  well 
as  for  tours.   Regularly  scheduled  events  or  activities  at  WETA  will  include  the  Elizabeth 
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Campbell  lectures,  screenings  of  broadcasts,  and  television  production.  Tours  will  be 
provided  for  school  groups,  foreign  visitors,  special  groups  and  others.  Teacher  training 
will  be  scheduled  from  September  to  June. 

Based  on  WETA's  visitor  activity  at  its  current  facilities.  WETA  could  expect  to 
attract  6.400  visitors  per  year  at  its  new  location  in  Washington.  An  estimated  five 
percent  of  WETA  visitors  each  year  will  be  from  outside  of  the  area  and  will  stay 
overnight  in  Washington  hotels. 

The  NCCS  at  GW  should  attract  an  average  of  25  people  to  each  of  six  symposia 
annually,  including  some  overnight  stays.  WETA  and  GW  together  will  attract  6.500  new 
visitors  to  the  Disthct  annually. 

These  visitors  will  generate  additional  income  to  the  District.  Based  on  average 
office  worker  and  hotel  guest  expenditures,  the  visitors  will  generate  about  $100,000  in 
expenditures  per  year  on  lunch,  hotel  rooms,  souvenirs,  and  other  items  purchased  in 
the  District.  This  income  will  multiply  in  the  District  economy,  generating  an  additional 
$40,000  in  spin-off  activity.  Spin-off  income  and  jobs  are  created  throughout  the  District's 
economy  in  businesses  which  provide  goods  and  services  to  these  restaurants,  hotels 
or  other  merchants  patronized  by  the  project's  visitors. 

Jobs  Created 

Construction  of  the  GW/WETA  facility  will  create  an  estimated  95  temporary  one- 
year  construction  jobs  and  23  spin-off  jobs,  of  which  29  are  estimated  to  be  held  by 
District  residents. 

On-going  GW  and  WETA  operations  and  visitation  will  support  494  jobs.  This 
includes  20  net  new  jobs  which  will  be  created  by  expansion  of  GW  and  WETA 


Hammer,  Siler,  George  Associates 


191 


operations  and  transfer  of  279  existing  jobs  from  WETA's  current  facilities  in  Arlington 
and  107  from  existing  GW  programs.  Of  the  406  jobs  directly  related  to  this  project, 
roughly  116  will  be  held  by  District  residents.  The  share  of  WETA  employees  at  the  new 
facility  who  are  District  residents  is  expected  to  increase  from  23  to  40  percent  in  the  first 
two  years,  providing  jobs  for  an  additional  40  District  residents. 

Another  88  indirect  spin-off  jobs  will  be  created  elsewhere  in  the  District  economy. 
WETA  and  GW  employees  will  spend  their  salaries  for  housing,  food,  clothing  and  other 
items,  creating  opportunities  for  District  businesses  both  in  the  immediate  neighborhood 
and  elsewhere  in  the  city.  These  expenditures  will  indirectly  support  jobs  In  other  District 
businesses.  Table  1  details  the  sources  of  the  jobs  to  be  created. 
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Table  1.        DISTRICT  OF  COLUMBIA  EMPLOYMENT  IMPACTS 
OF  GWU/WETA  PROJECT 


New 

Existing 

Total 

Direct 

Direct 

Direct 

Indirect 

Total 

Jobs 

Jobs 

Jobs 

Jobs 

Jobs 

On-Going  Jobs 

WETA/NCPB 

0 

279 

279 

82 

361 

GW/NCCS 

20 

107 

127 

6 

133 

Parking 

J2 

_Q 

_Q 

JJ 

_Q 

Total 

20 

386 

406 

88 

494 

Construction  Jobs 
(in  Worker- Years) 
GW/WETA  95  0  95  23  118 


Note:  WETA/NCPB  includes  MacNeil/Lehrer  NewsHour  Employees. 
Source:    Hammer,  Siler,  George  Associates 

Over  70  percent  of  the  direct  WETA  jobs  are  for  managers,  professionals  or 
technicians,  due  to  the  nature  of  the  operation.  However,  at  least  60  of  WETA's 
employees  will  be  support  staff,  including  office/clerical  and  sen/ice  workers.  The 
average  WETA  salary  is  $42,155.  GWTV  and  NCCS  staff  include  faculty  and  other 
university  staff.   Salaries  at  GWTV  average  $40,221 . 

Tax  Revenue  Impacts 

The  District  of  Columbia  will  benefit  primarily  from  sales,  parking,  and  income  taxes 
generated  directly  by  this  project.  The  fiscal  impact  excludes  real  property  taxes 
because  both  George  Washington  University  and  WETA  are  exempt  from  such  taxes. 

Up  to  $54,000  in  income  taxes  will  be  collected  by  the  District  during  the 
construction  of  the  GW/WETA  center.  Table  2  summarizes  all  other  taxes  collected  each 
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year  after  the  center  is  open.  Annually,  the  District  will  receive  $203,000  in  tax  revenues 
resulting  fronn  the  GW/WETA  center  operations. 


Table  2.  NEW  ANNUAL  TAX  REVENUES  GENERATED 

FROM  GW/WETA  PROJECT  OPERATIONS,  1996 


Typei 

Of  Tax 

Sales/ 

Individual 

Annual 

Hotel 

Parking 

Income 

Total 

WETA/NCPB 

Admin/ 

Production 

$42,531 

NA 

$108,959 

$151,490 

Visitors 

$10,729 

NA 

NA 

10,729 

GW/NCCS 

GWTV/NCCS 

$  3,049 

NA 

$  37,055 

$  40,104 

Visitors 

1,131 

NA 

NA 

1,131 

Parking 

NA 

$14,947 

NA 

NA 

Total 

$57,440 

$14,947 

$146,014 

$203,454 

Notes:         NA  means  not  applicable. 

NCPB  is  National  Center  for  Public  Broadcasting. 
GWTV  is  George  Washington  University  Television. 
NCOS  is  National  Center  for  Communication  Studies. 

Source:         Hammer,  Siler,  George  Associates. 


About  $57,000  in  sales  taxes  will  be  generated  by  this  project  annually.  Much  of 
this  revenue  will  come  from  taxes  on  employee  expenditures  on  goods  and  services  from 
District  businesses.  Sales  tax  revenues  also  include  expenditures  by  visitors  and  hotel 
guests.  The  hotel  occupancy  taxes  collected  will  be  relatively  small,  but  are  included  in 
the  sales  tax  total.    Parking  tax  revenues  w[ll  total  approximately  $15,000  per  year. 

The  most  significant  annual  tax  revenues  generated  by  this  project  will  be  income 
taxes.    Individual  income  taxes  collected  by  the  District  of  Columbia  will  total  about 
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$290,000  per  year.  Of  that  total,  $108,000  will  be  new  income  tax  revenues  above  and 
beyond  those  now  collected  from  GW  and  WETA  employees  currently  living  in  the  city. 

Total  Income  Created 

The  overall  District  economy  will  benefit  from  the  introduction  of  new  business. 
WETA's  annual  operations  budget  is  currently  $27.1  million  and  is  expected  to  increase 
to  $34.0  million  with  the  expanded  production  capabilities  of  the  new  GW/WETA  facility. 
This  estimate  excludes  fees  for  programming  purchased  from  television  stations  and 
companies  outside  the  District  as  well  as  salaries  paid  to  employees  living  outside  the 
District.   GW's  activities  also  will  expand  incrementally  with  the  new  facility. 

Economic  activity  is  generally  measured  in  terms  of  income  created.  It  includes 
both  direct  expenditures  by  WETA  and  GW,  but  also  spin-off  income  created  elsewhere 
in  the  District  economy.  As  WETA  and  GW  buy  supplies  and  services  from  District 
businesses  and  as  their  employees  and  visitors  spend  money  in  the  District,  additional 
spin-off  income  is  created.  This  spin-off  income  is  estimated  using  an  economic 
multiplier  estimated  by  the  U.S.  Bureau  of  Economic  Analysis  for  the  District  economy. 
It  indicates  that  $0.65  in  spin-off  income  is  created  for  every  $1 .00  in  television  production 
or  university  expenditures. 

Table  3  summarizes  total  income  generated  by  each  of  the  components  of  the 
project. 
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Table  3.  NET  NEW  INCOME  IN  THE  DISTRICT  OF  COLUMBIA  ECONOMY 

GENERATED  BY  GW/WETA  PROJECT  CONSTRUCTION  AND 
OPERATIONS 


Source  of  Income 

Net  New 

Expenditures 

Generated 

Income 
Multiplier 

Total  New 

Income 

Created 

WETA 

Admin/Production 
Visitors 
Subtotal 

$  5.137.200 

89,946 

$  5,227,146 

1.6491 
1.5392 

$8,471,739 

138,444 

$8,610,183 

GW/NCCS 
Admin 
Visitors 
Subtotal 

$591,518 

2,409 

$593,927 

1.6491 
1.5392 

$975,470 

3,708 

$979,178 

Parking 

124.560 

1.4136 

176,079 

TOTAL  EXPENDITURES 

$5,945,633 

$9,765,440 

Construction 
Period  Impacts 

$16,855,000 

1.4397 

$24,266,553 

Sources:       U.S.  Bureau  of  Economic  Analysis; 

and  Hammer,  Siler,  George  Associates. 


Construction  of  the  GW/WETA  center  is  expected  to  cost  almost  $16.9  million, 
generating  $24.3  million  in  direct  and  spin-off  income  to  contractors,  suppliers  and  other 
businesses  in  the  District  dunng  construction  of  the  facility. 

Annual  operations  of  the  WETA  offices  and  production  will  generate  334. 0  million 
in  direct  expenditures,  including  S5.1  million  in  new  expenditures  made  possible  by 
increased  production  activities.  This  new  income  will  generate  S3. 4  million  in  spin-off 
income  in  the  District  of  Columbia  economy,  for  a  net  new  annual  impact  of  SB  5  million. 
Some  of  the  existing  economic  activity  associated  with  WETA's  operations  also  will  shift 


Hammer,  Siler,  George  Associates 


196 


to  District  businesses  when  WETA  moves  into  the  city  from  Arlington.  WETA  employees 
who  now  purchase  goods  and  services  in  Arlington  will  patronize  District  restaurants  and 
merchants  following  relocation. 

GWTV  and  NCCS  will  generate  $592,000  in  additional  net  new  annual  expenditures 
with  expansion  into  the  new  facility.  These  new  expenditures  will  be  primarily  in  salaries 
for  additional  new  faculty  and  staff.  Another  $380,000  will  be  created  annually  in  spin-off 
income  from  these  salaries.  Operation  of  the  parking  garage  will  generate  another 
$125,000  in  revenues  and  create  an  additional  $52,000  in  spin-off  income. 

In  total,  over  $9.6  million  in  income  will  be  generated  in  the  District  economy  each 
year  by  the  administration  and  operation  of  programs  in  the  new  facility.  Along  with 
about  $150,000  in  visitor  income,  $9.8  million  in  net  new  income  will  be  generated  in  the 
District  economy  annually 

Conclusion 

The  GW/WETA  project  will  create  jobs  and  income  for  District  residents.  The  City 
also  will  benefit  from  tax  revenues  collected  because  of  the  operation  of  two  significant 
organizations  in  the  facility. 

As  a  unique  combination  of  academia  and  public  media,  this  facility  will  project  a 
prestigious,  high-quality  image  fcr  the  City  of  Washington  and  generate  new  income  for 
the  city's  businesses. 


Hammer,  Siler,  George  Associates 
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EXHIBIT  NO.   5 


Wilkes,  Artis,  Hedrick  &  Lane 

CABLE  ADDRESS:  WILAN  ChaBTEHED 

TELECOPIER:  =oe.«7-7a.«  ATTORNEYS  AT  LaW 

leee  K  Street.  N.  W.  ^  bei»isd»  NETKoctNTi. 

Suite  uoo  suite  soo 

■^^  BETBE5DA.  MARYLAND  eoai«-ft3eO 

WRITER-S  DIRECT  DIALr 

Washington,  D.  C.  2OOO0-2866  ii31!orahdok».llsboad 

(202)  457-7800  faibpax  v.roin.a  iieo3o-«o«» 


June  3,  1993 


HAND  DELIVERED 

Madellene  H.  Robinson 
Executive  Director 
Office  of  Planning 
441  4th  Street,  N.W. 
Room  210 
Washington,  D.C.   20011 

Ra:   Hotice  of  Intent  to  File  an  Application 
for  a  Planned  Unit  Development  and 
Zoning  Map  Amendment  in  Square  101 

Dear  Madeliene: 

On  behalf  of  our  client  (The  George  Washington  University 
and  The  Greater  Washington  Education  Telecommunications 
Association)  we  hereby  file  the  attached  notice  of  intent  to 
file  an  application  for  a  PUD  and  Zoning  Map  amendment. 

Please  feel  free  to  call  me  on  (202)  457-7858  if  I  can  be 
of  further  assistance  in  this  matter. 

Sincerely,  . 


r^^k 


Richard  S.  Nero,  Jr. 
Urban  Planner 

RSNimcb  I 

U) 

Attachment  ^j 

cc:   Whayne  S.  Quin 


£ONINa  COMMISSION 

C*S£llo.        ^"5  -     I  C— > 
OfMIBtT  Wn.  /  ,      - 
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Wilkes.  Artis,  Hedrick  &  Lane 

Chabtereu 


NOTICE 


June    3,     1993 


TO:   Owners  of  all  property  within  200  feet  of  the  perimeter  of 
the  property  at  the  northeast  corner  of  the  intersection  of 
2lst  and  H  Streets,  N.W. ,  and  to  other  interested 
individuals  and  organizations. 

RE:   Intent  to  file  an  application  for  a  Planned  Unit  Development 
(PUD)  pursuant  to  Chapter  24  of  the  Zoning  Regulations,  and 
Zoning  Map  Amendment  from  the  R-5-D  District  to  the  C-3-C 
District. 


In  accordance  with  Section  2404.7  through  2404.9  of  the 
D.C.  Zoning  Regulations  this  is  to  inform  you  that  on  or  after 
June  14,  1993,  The  George  Washington  University  (GW)  and  The 
Greater  Washington  Education  Telecommunications  Association 
(WETA)  (the  Applicant)  intends  to  file  an  application  with  the 
Zoning  Commission  of  the  District  of  Columbia  requesting  the 
approval  of  a  Consolidated  Planned  Unit  Development  and  Zoning 
Map  Amendment  for  a  new  educational  mixed-use  building  for  the 
shared  occupancy  of  GW  and  WETA.   The  application  requests  a 
Zoning  Map  amendment  to  extend  the  adjacent  C-3-C  zoning  district 
to  include  the  subject  site. 

The  subject  site  is  located  on  the  northeast  corner  of  the 
intersection  of  21st  and  H  Streets,  N.W.  on  the  GW  campus.   The 
subject  site  contains  26,429.25  square  feet  and  consists  of  Lots 
59,  877  and  part  of  Lot  876,  in  Square  101. 
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\Vl.  KES.  AKTIS,  HEDKICK   ix   LaNE 
Chartehed 


The  proposed  building  is  located  immediately  south  of  the 
planned  unit  development  known  as  2000  Pennsylvania  Avenue,  N.W. , 
and  will  house  GW s  National  Center  of  Communications  Studies,  GW 
Television,  broadcast  studios  and  related  technical  facilities 
and  the  National  Center  of  Public  Broadcasting  and  administrative 
headquarters  for  WETA-TV  and  WETA-FM. 

The  proposed  development  will  consist  of  an  eight  (8)  story 
(approximately  116'-7"  in  height),  5.29  FAR  building  constructed 
of  red  brick,  granite  and  limestone.  The  elevator,  stair  and 
mechanical  equipment  penthouse  on  the  proposed  building  will  be 
placed  at  the  top  story  level,  and  will  have  a  maximum  height  of 
approximately  119 ",1".   The  building  will  consist  of  110  parking 
spaces  on  two  garage  levels.  The  PUD  will  also  be  attractively 
landscaped. 

The  Applicant  is  available  to  discuss  the  proposed  PUD 
project  with  all  interested  and  affected  groups  and  individuals. 
Questions  related  to  the  Project  may  be  addressed  to  Francine 
Zorn  Trachtenberg,  Vice  President,  Relocation  Project,  The 
Greater  Washington  Education  Telecommunications  Association 
(WETA)  at  P.O.  Box  2626,  Washington,  D.C.,  20013,  or  by  calling 
(703)  824-7299. 


-2- 
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EXHIBIT  NO.   6 


BEFORE  THE 

ZONING  COMMISSION 

OF  THE 

DISTRICT  OF  COLUMBIA 


PROPOSED  CONSOLIDATED  PLANNED  UNIT  DEVELOPMENT 
AND  RELATED  MAP  AMENDMENT  IN  SQUARE  101 


STATEMENT  IN  SUPPORT  OF  THE  APPUCATION  OF 

THE  GEORGE  WASHINGTON  UNIVERSITY  AND 

THE  GREATER  WASHINGTON  EDUCATION 

TELECOMMUNICATIONS 

ASSOCIATION  CAVETA  TV/FM") 


UILKES.  ARTIS,  HEDRICX  k    LAHL', 

CHARTERED 

1666  K  Strc«t .  H.U. 

Suite  1100 

UajblQgtoo.  D.C.  20006 

Br:   Wharw  S.  QuLa 

AlLLsoQ    C.     Prlocc 

Attomers    for    tiie    Appl  Leant 


Jtinc    16,    1993 
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APPLICATION  OF  GW/WETA-TV  &  FM 

FOR  CONSOLIDATED  REVIEW  OF  A  PLANNED  UNIT 

DEVELOPMENT  AND  RELATED  MAP  AMENDMENT 


I. 
Introduction 

The  George  Washington  University  (GW)  and  The  Greater 
Washington  Education  Telecommunications  Association  (WETA)  are 
embarking  on  a  joint  endeavor  to  establish  an  educational  and 
communication  center  in  a  proposed  new  building  on  the  northeast 
corner  of  the  intersection  of  21st  and  H  Streets,  N.W. ,  in  Square 
101,  within  GW's  campus  boundaries.   In  addition  to  the 
University's  National  Center  for  Communication  Studies  and  GW 
Television,  this  building  will  house  the  broadcast  studios, 
related  technical  facilities,  the  National  Center  for  Public 
Broadcasting  and  administrative  offices  for  WETA-TV26  and  WETA- 
FM91. 

The  PUD  site  is  located  directly  south  of  the  C-3-C  zone 
2000  Pennsylvania  Avenue,  N.W.  building  bound  by  21st  Street, 
Pennsylvania  and  20th  Street.   The  subject  site  consists  of 
26,429.25  square  feet  of  land  area,  is  presently  used  as  a 
surface  parking  lot,  and  is  located  in  the  P.-5-D  zoning  district. 
The  Applicant  proposes  to  construct  an  eight  (6)  story,  116 '-7" 
in  height,  5.29  FAR,  educational  r.ixed  use  building  on  the  s.te, 
to  be  used  jointly  by  GV;  and  WETA.   As  is  describe:",  m  greater 
detail  later  in  this  report,  the  jjroposed  PUD's  height  and  FAR 
fall  within  the  perr.ittod  guidelines  fcr  developr.ent  m  the-  C-3-C 
Zone  and  provide  an  appropriate  transiticr.  fvor  the  c:c~nerc:al 
district  to  the  ncrth  to  deveicprr.cr.t  ir.  the  sout!. ,  cast  and  west. 
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site  from  2000  Pennsylvania  Avenue  (Red  Lion  Row)  office  building 
immediately  to  the  north  of  the  site. 

4.  Maximize  the  achievement  of  the  PUD  goals,  by 
providing  a  project  that  will  have  a  positive  impact  on 
surrounding  uses  and  building  in  the  area. 

5.  Develop  a  project  which  is  consistent  with  the 
Comprehensive  Plan,  including  the  land  use  map,  which  designates 
the  subject  Square  for  both  High  Density  Commercial  and 
Institutional  development.   The  GWU/WETA  development  of  the 
Square  will  clearly  be  consistent  with  the  Comprehensive  Plan 
goals  for  the  site,  while  at  the  same  time  fulfilling  the 
University's  Campus  Plan  objectives  and  WETA's  strategic  plan. 

C.    Summary  Description  of  the  Proposal  and  the  Bite 
The  subject  square  is  bounded  by  Pennsylvania  Avenue  and 
I  Street  to  the  north,  20th  Street  to  the  east,  H  Street  to  the 
south  and  21st  Street  to  the  west. 

The  present  zoning  of  the  site  is  R-5-D.   The 
Comprehensive  Plan  Land  Use  Map  designates  the  square  in  an  area 
recommended  for  high  density  commercial  and  institutional  use. 
The  northern  most  part  of  the  square  falls  within  the  high 
density  commercial  designation,  and  the  southern  part  of  the 
square  is  in  the  institutional  designation.   (See  Exhibit  D) . 
The  Applicant  seeks  a  rezoning  to  C-3-C  and  to  develop  the  parcel 
with  an  8-story  educational  mixed-use  buildang.   The  entire  site 
consists  of  26,429.25  square  feet.   The  subject  site  is  currently 
used  as  a  surface  parking  lot.   The  total  floor  area  ratio  (FAR) 
of  the  project  is  5.29,  with  139,808  square  feet  of, gross  floor 
area.   Of  this  total,  56%  of  gross  floor  area  is  the  GW/WETA 

-12- 
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conmion  shared  space.   GW  general  and  technical  space  will  consist 
of  16%  square  feet  of  the  buildings  gross  floor  area,  and  WETA 
general,  technical  and  assembly  space  will  occupy  28%  of  gross 
floor  area.   The  building  height  is  116 '-7". 

The  subject  property  would  be  rezoned  from  R-5-D  to  C-3-C 
which  permits  a  maximum  density  of  7.0  FAR  under  a  PUD.   The 
proposed  5.29  FAR  is  well  within  the  PUD  guidelines.   The 
building  will  provided  110  parking  spaces  meeting  the 
requirements  of  the  regulations  in  2  parking  levels  with  entry 
and  exit  onto  H  Street.   Loading  facilities  are  located  on  the 
north  side  of  the  proposed  building.   Access  to  the  loading 
facilities  will  be  from  21st  Street  utilizing  the  Common  Service 
Area  which  separates  the  site  from  2000  Pennsylvania  Avenue,  also 
known  as  Red  Lion  Row.   The  Traffic  Consultant  has  determined 
that  the  parking  and  loading  facilities  are  adequate  to  provide 
service,  and  that  the  access  to  the  loading  areas  is  adequate 
(See  Exhibit  I) . 

Square  101,  the  square  in  which  the  PUD  is  located  is 
split  into  to  zone  districts:   C-3-C  and  R-5-D.   The  subject  site 
abuts  C-3-C  zoned  property  on  its  north  side.   The  entire  I 
Street  and  Pennsylvania  Avenue  frontage  of  Square  101  is  in  the 
C-3-C  zone.   This  portion  (the  northern  half)  of  the  square  is 
dominated  by  the  mixed-use  retail,  service  and  office  building 
which  occupies  the  entire  street  frontage  at  2000  Pennsylvania 
Avenue,  N.W.   This  development  (2000  Pennsylvania  Avenue,  N.W. ) 
also  resulted  from  the  approval  of  a  PUD.   The  proposed  GW/WETA 
building's  height  will  be  located  below  the  height  of  the  2000 
Pennsylvania  PUD  on  its  south  side,  and  will  share  the  use  of  Lot 

-13- 
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encourage  the  stability  of  the  underlying  zoning  district  and 
land  values  therein. 

As  proposed,  the  subject  property  at  the  northeast  corner 
of  the  intersection  of  21st  and  H  Streets,  N.W.  (Lot  880  in 
Square  101)  would  be  rezoned  from  R-5-D  to  C-3-C.   The  rezoning 
to  C-3-C  is  consistent  with  the  general  C-3-C  zoning  pattern  in 
the  area,  the  built  environment,  and  the  Comprehensive  Plan  Land 
Use  Map. 

R-5-D  District 

The  R-5-D  District  is  a  medium/high  density  residential 
zone  district.   The  R-5-D  District  permits  general  residential 
uses,  including  single-family  dwellings,  flats,  and  apartment 
buildings,  to  a  maximum  height  of  ninety  (90)  feet,  a  maximum 
floor  area  ratio  (FAR)  of  3.5,  and  a  maximum  lot  occupancy  of  75 
percent.   For  university  campus  plans,  the  3.5  FAR  is  applied  on 
an  aggregate  basis.   It  may  be  noted  that  the  5.29  proposed  FAR 
would  also  be  permitted  under  the  R-5-D  zoning.   The  proposed 
educational  mixed-use  building  with  the  major  WETA  use  could  not, 
however  be  located  in  the  R-5-D  District  for  zoning  and 
programmatic  reasons.   Although  a  nonprofit  organization,  WETA  is 
classified  for  zoning  purposes  as  a  non-residential  use,  first 
permitted  in  the  SP  Districts  by  special  exception  and  in  the  C-1 
District  as  a  matter  of  right.   The  Applicant,  after  thoughtful 
consideration  of  its  specialized  space  needs,  reached  the 
conclusion  that  an  extension  of  the  abutting  C-3-C  zoning  over 
the  subject  site  will  address  its  unique  zoning  classification 
and  special  qualifications. 
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C-3-C  District 

The  C-3-C  District  permits  development  of  high  density 
employment  and  mixed  uses  for  sites  in  and  adjacent  to  the 
central  business  district.   The  C-3-C  District  normally  permits  a 
variety  of  commercial  uses.   The  C-3-C  District  allows  a  maximum 
floor  area  ratio  of  6.5,  a  maximum  height  of  ninety  (90)  feet, 
and  a  maximum  lot  occupancy  of  ICO  percent.   Even  with  the 
proposed  FAR  on  the  site  of  5.29,  the  overall  aggregate  FAR  for 
this  site  and  the  R-5-D  zoned  property  of  the  university  will 
only  be  2.357,  far  below  the  permitted  aggregate  of  3.5. 

Under  Article  75,  Planned  Unit  Development  Provisions,  of 
the  Zoning  Regulations,  the  floor  area  ratio  guideline  for  a  PUD 
in  a  C-3-C  District  is  7.0  and  the  building  height  guideline  is 
130  feet.   The  extension  of  the  C-3-C  zone  permits  the  building 
to  comply  with  the  1910  Height  Act. 

As  previously  mentioned,  the  subject  site  abuts  C-3-C 
zoned  land  on  its  north  side.   This  zoning  classification  extends 
for  several  blocks  to  the  north  and  east  of  the  site.  Immediately 
abutting  the  site  to  the  north  is  2000  Pennsylvania  Avenue,  N.w. , 
a  125-foot  high  office  building.   Zoning  Commission  Order  No. 
339,  dated  May  1,  1981  approved  a  consolidated  PUD  and  map 
amendment  from  R-5-C  to  C-3-C  on  this  site.   The  PUD  permitted 
the  development  of  a  124.75  feet  high  office  and  retail  services 
building  with  a  FAR  of  7.0. 
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GWAVETA  COMMUNICATIONS  CENTER 
ASG  NO.  9185.20 
4  JUNE  1993 

DEVELOPMENT  DATA  SHEET,  EXHIBIT  G 

1.  Lot  Area:   26,429.25  square  feet 

Tsken  from  'Plat  of  Square  101 '  as  prepared  by  B.F.  Locrafi  Civil 
Engineers,  revised  on  4-14-93. 

2.  Percentage  of  Lot  Occupancy  Proposed:   68.1596 
Building  Footprint  =  1 10'  x  163.  75'  =  18.012.5  square  feet 
Lot  Area  =  26,429.25  square  feet 

3.  Floor  Area: 


GROSS  SQUARE  FEET                 | 

SHARED 

GW 

WETA 

TOTAL 

TOTAL 

125,542 

34,855 

61,260 

221,657 

%  of  Space 

56% 

16% 

28% 

100% 

Shared  space  typically  includes  3,502.5  gross  square  feet  of  core,  exterior  skin, 
and  columns  as  a  base  for  each  floor. 

4.  Gross  Floor  Area:   221,657  gross  square  feet 

Third  Cellar  through  Penthouse  =  221,657  gross  square  feet 

5.  Zoning  Gross  Floor  Area:    139,808  gross  squafe  feet 
Ground  Floor  through  Eighth  Floor  = 

221,657  -  81.849  =  139,808  gross  square  feet 

6.  FAR.  Pemutted:  7.0 

7.  F.A.R.  Proposed:  5.29 

139,808  Zoning  Gross  Floor  Area  /  26,429.25  Lot  Area  =  5.29 

8.  Building  Height  Proposed:    1 16'-7  9/16- 
Measured  to  the  high  point  of  roof 

9.  Penthouse  Height  Proposed:    2'~6' 
Measured  to  the  high  point  of  the  roof 


10.     Parking  Spaces  Proposed:    110 


Exhibit    G 


1 1 .     Loading  Berths  and  Delivery  Spaces  Proposed:   2 

\t,h,i,;isii,Hil'hiiw,<s   JJJM  /'iimI/'I,/..    liaiii re    M.ir  ^l,Mi</ JlJi':  Ji"M    -410    Mr  .S.iCl'     \U;sliin,i;r.'M   l)(      Ji'J  7S5.cii-H 
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EXHIBIT  NO.  7 


ZONING  COMMISSION  NOTICE  OF  FILING 

Case  No.   93-9C 

(PUD  &  Map  Amendment  @  21st  &  H  Sts . ,  N.W.) 

July  20,  1993 

On  June  16,  1993,  the  Zoning  Commission  for  the  District 
of  Columbia  received  an  application  from  George 
Washington  University  (GWU)  and  the  Greater  Washington 
Education  Telecommunications  Association  (WETA) .  The 
applicants  request  consolidated  review  and  approval  of  a 
Planned  Unit  Development  (PUD)  and- Zoning  Map  Amendment 
from  R-5-D  to  C-3-C  for  (Square  101,  Lot  880). 

The  PUD  site  is  currently  zoned  R-5-D,  located  on  the 
northeast  corner  of  the  intersection  of  21st  and  H 
ANC-2A  Streets,  N.W.,  and  within  George  Washington  University's 
campus  boundaries.  The  subject  site  consist  of  26,429.25 
square  feet  of  land  area  and  is  presently  used  as  a 
surface  parking  lot. 

The  applicants  propose  to  construct  an  eight  (8)  story, 
educational  mixed  use  building  on  the  site  to  be  used 
jointly  by  GWU  and  WETA  as  an  educational  and 
communication  center.  The  proposal  would  have  a  total 
gross  floor  area  of  139,808  square  feet,  a  lot  occupancy 
of  68.15  a  floor  area  ratio  (FAR)  of  5.29,  a  height  of 
116'-7"  and  provide  110  parking  spaces. 

The  R-5-D  District  permits  matter-of -right  general 
residential  uses  of  high  density  development,  including 
single-family  dwellings,  flats,  and  apartments  to  a 
maximum  height  of  ninety  feet,  a  maximum  floor  area  ratio 
(FAR)  of  3.5  for  all  structures  and  a  maximum  lot 
occupancy  of  seventy-five  percent. 

The  C-3-C  District  permits  matter-of -right  major  business 
and  employment  centers  of  medium/high  density 
development,  including  office,  retail,  housing,  and  mixed 
uses  to  a  maximum  height  of  ninety  feet,  a  maximum  floor 
area  ratio  (FAR)  of  6.5  for  residential  and  other 
permitted  uses,  and  a  maximum  lot  occupancy  of  one 
hundred  percent. 

For  additional  information  about  this  matter,  please  call 
the  Office  of  Zoning  on  (202)  727-6311. 

93-9CNot/SDB/bhs  ..  .^  -«.,,,icci'~M 

ZONING  COMM!SS!-^N 

CASE  No. :-'  ^  ' 

•VHIBIT  No.  '.'    . 
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EXHIBIT  NO.  8 

Government  of  the  District  of  Columbia 

Deputy  Mayor  for  /^'h  ^^^  Office  of  Planning 

Economic  Development  [l    ^    '^  415  12tli  Street,  N.W., 

Washington,  DC   20004 


JUL  2  3  1993 


MEMORANDUM 


TO:  DjC»2oniiig  Commission 


FROM:  Albert  G.  Dobbtts,  HI 

Director 


2Jo 

{2 

: 

00 

'H>l^ 


Kenneth  W.  Karkeei 
Community  Planner 

SUBJECT:  Preliminary  Report  -  Zoning  Commission  Case  No.  93-9: 
Consolidated  Planned  Unit  Development  and  Related  Map 
Amendment  from  R-5-D  to  C-3-C  in  Square  101  (George 
Washington  University  Campus) 


APPUCATION 

This  appUcation  has  been  submitted  by  George  Washington  University  (GW) 
and  the  Greater  Washington  Education  Telecommunications  Association 
(WETA  TV/FM)  requesting  a  consolidated  planned  unit  development  (PUD) 
and  related  map  amendment  from  R-5-D  to  C-3-C  to  develop  an  eight-story 
educational  mixed-use  building. 

SUMMARY  RECOMMENDATION 

The  Office  of  Planning  (OP)  recommends  that  this  appUcation  be  set  down  for 
a  public  hearing  provided  that  the  applicants  continue  to  work  with  OP  to 
resolve  certain  design  issues. 


ZONING  COMMISSION 

CASE  Wo.       ^S'  H^ 

exmetT  No, 


'K. 
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APPLICANTS' PROPOSAL 

The  applicants  are  proposing  to  construct  an  eight-story  educational 
mixed-use  building  that  would  contain  approximately  139,808  square  feet  of 
gross  floor  area.  The  project  would  have  a  height  of  116.58  feet,  a  floor  area 
ratio  (FAR)  of  5.29,  and  undergroimd  parking  to  accommodate  110  vehicles. 
Fifty-six  percent  of  the  total  gross  floor  area  would  be  allocated  to  GW  general 
and  technical  uses  and  parking,  while  the  remaining  28  percent  of  the  gross 
floor  area  would  be  allocated  to  WETA  general,  technical  and  assembly  uses. 

The  applicants  stated  that  the  educational  portion  of  the  proposed 
development  would  include  classrooms,  faculty  offices,  departmental  support 
space  for  staff  and  office  equipment,  seminar  rooms,  teaching  facilities  of 
GW's  National  Center  for  Communications  Studies  and  selected  facilities  of 
GW  Television.  WETA's  space  would  include  production  studios  and  related 
support  space  for  television  and  radio,  control  and  editing  rooms,  facilities  for 
administrative  and  production  staffs,  and  space  for  MacNeil/Lehrer's  News 
Hour.  In  addition,  tin  auditorium  especially  equipped  for  television  and  radio 
production,  recording  and  video  screening  for  in-house  and  public  events,  and 
a  community  resource  room  for  teacher  training  would  be  housed  in  the 
proposed  building. 

By  moving  to  the  proposed  building,  WETA  would  consolidate  its  facilities, 
which  are  currently  housed  in  seven  different  locations,  into  a  single  facility. 
Six  of  the  seven  facilities  are  currently  located  in  Shirlington,  Virginia,  while 
the  remaining  one  facility,  which  is  a  small  office,  is  located  in  the  District  of 
Columbia. 

The  proposed  project  would  provide  110  below-grade  parking  spaces  on  two 
levels  with  access  from  H  Street.  Loading  facilities  would  be  located  on  the 
north  side  of  the  proposed  building  and  would  be  accessed  from  21st  Street, 
utilizing  a  common  service  area  which  separates  the  site  from  2000 
Pennsylvania  Avenue,  N.W.  (Red  Lion  Row). 

SITE  AND  AREA  DESCRIPTION 

The  proposed  PUD  site  consists  of  26,429.25  square  feet  of  land  area  and  is 
presently  used  as  a  surface  parking  lot  accommodating  47  automobiles  and  25 
motorcycles.  It  is  located  at  the  northeast  comer  of  the  intersection  of  21st 
and  H  streets  N.W.  in  Square  101  (Lot  880)  within  GW's  campus  boundaries. 
Square  101  is  bounded  by  Pennsylvania  Avenue  and  I  Street  to  the  north, 
20th  Street  to  the  east,  H  Street  to  the  south,  and  21st  Street  to  the  west. 
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Square  101  is  split-zoned  C-3-C  and  R-5-D.  The  northern  half  of  the  square 
(the  entire  I  street  and  Pennsylvania  Avenue  frontage)  is  zoned  C-3-C  and  is 
developed  with  a  mixed-use  retail,  service  and  office  building  which  occupies 
the  entire  street  frontage  at  2000  Pennsylvania  Avenue,  N.W.  The  remainder 
of  the  square  is  zoned  R-5-D.  The  applicants  are  requesting  to  amend  the 
zoning  map  by  extending  the  abutting  C-3-C  zoning  over  the  R-5-D  zoned 
portion  of  the  proposed  PUD  site. 

The  area  surrounding  the  site  is  primarily  developed  with  institutional  and 
commercial  uses.  The  Red  Lion  Row  PUD  development  at  2000  Pennsylvania 
Avenue,  N.W.  abuts  the  site  to  the  north  within  the  same  square.  The  George 
Washington  University  Yaird  is  situated  directly  across  H  Street  to  the  south 
of  the  site.  The  University's  Lisner  Auditorium  is  located  on  the  southwest 
comer  of  the  intersection  of  H  and  21st  streets,  diagonally  across  froxa  the 
site.  The  University's  Marvin  Center  is  located  directly  across  21st  Street 
frx>m  the  site. 

EFFECTS  OF  THE  PROPOSED  MAP  AMENDMENT 

The  existing  R-5-D  zoning  of  the  subject  site  permits  matter-of-right  general 
residential  uses  of  high  density  development,  including  single-family 
dwellings,  flats  and  apartments  to  a  maximtim  height  of  90  feet,  a  maximum 
floor  area  ratio  (FAR)  of  3.5,  and  a  maximum  lot  occupancy  of  75  percent. 
Relative  to  this  application,  a  college  or  university  that  is  an  academic 
institution  of  higher  learning,  including  athletic  and  other  recreational 
facilities  proposed  to  be  located  on  the  campus  of  a  college  or  tiniversity,  is 
permitted  in  an  R-5-D  District  if  approved  by  the  Board  of  Zoning 
A4justment. 

The  proposed  C-3-C  District  permits  the  development  of  high-density 
employment  and  mixed  uses  for  sites  in  and  adjacent  to  the  central  business 
district.  The  C-3-C  zone  district  normally  permits  a  variety  of  commercial 
uses  and  edlows  a  maximum  FAR  of  6.6,  a  maximum  building  height  of  90 
feet,  and  a  maximum  lot  occupancy  of  100  percent.  Under  Article  75  of  the 
Zoning  Regulations,  the  maximum  FAR  permitted  for  a  PUD  in  a  C-3-C 
District  is  7.0,  while  the  mHTimiim  building  height  permitted  is  130  feet. 

PLANNING  AND  POLICY  ISSUES 

The  Office  of  Planning  offers  the  following  comments  for  the  consideration  of 
the  Zoning  Conunission  relative  to  this  C£ise: 
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1.  Consistflney  with  the  Comprehensive  Flan. 

The  Generalized  Land  Use  Map  of  the  Comprehensive  Plan 
designates  the  subject  site  for  institutional  use.  The  greater 
portion  of  the  subject  square  is  also  designated  for  institutional 
use.  The  northeastern  comer  of  the  square  is  designated  for  high 
density  commercial  use.  The  proposed  project  is  designed  for 
educational  and  commercial  mixed  uses  and  thuis  would  appear  to* 
be  not  inconsistent  with  the  Plan,  given  the  soft-edge  nature  of  the 
Plan's  Generalized  Land  Use  Map.  If  this  application  is  scheduled 
for  a  public  hearing,  the  OfiBce  of  Planning  will  further  evaluate 
the  proposal's  consistency  with  the  Comprehensive  Plan. 

2.  Consiateiiey  with  the  (3W  Campos  Plan. 

The  George  Washington  University  Campus  Plan  for  the  years 
1985  through  2000  designates  the  site  for  educational  mixed-use. 
This  designation  includes  classrooms,  laboratories,  libraries, 
student  activities  facilities,  faculty  offices,  parking,  parks  and 
open  space,  and  related  support  functions.  As  such,  the  proposed 
project  appears  to  be  generally  consistent  with  this  designation. 

A  total  floor  area  ratio  (FAR)  of  3.5  is  applied  on  an  aggregate 
basis  for  university  campus  plans  in  an  R-5-D  zone  district.  With 
the  proposed  project's  5.29  FAR,  the  overall  aggregate  FAR  for  the 
site  and  the  R-5-D  zoned  property  of  George  Washington 
University  would  be  2.357.  This  would  be  well  below  the 
permitted  aggregate  of  3.5  FAR. 

It  is  not  anticipated  that  it  would  be  necessary  to  amend  the 
Campus  Plan  as  a  result  of  this  proposal.  If  the  need  arises, 
however,  the  PUD  process  has  the  flexibility  to  allow  the  Zoning 
Commission  the  authority  to  do  so  without  requiring  additional 
Board  of  Zoning  Adjustment  review  as  promulgated  under  Section 
210  of  the  Zoning  Regulations. 

3.  Zoning. 

The  proposed  change  in  zoning  for  the  site  &om  R-5-D  to  C-3-C 
would  be  needed  to  achieve  the  additional  height  required  for  the 
project  and  to  accommodate  the  building's  program  needs.  With 
the  abutting  C-3-C  zoning  located  directly  to  the  north  of  the  site, 
the  proposed  zoning  with  the  controls  of  a  PUD  appears  to  be 
consistent  with  the  Zoning  Map  for  the  District  of  Columbia.  The 
PUD  process  would  assure  that  the  Zoning  Commission  would 
have  conditional  authority  over  the  building's  envelope,  including 
its  height,  size,  and  desiira. 
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4.  Urban  Design. 

The  applicant's  design  for  the  proposed  GW/WETA  building  would 
complement  the  area  surrounding  the  proposal  by  helping  to 
better  define  a  site  that  presently  contains  a  surface  parking  lot. 
The  proposed  building  would  be  approximately  116.7  feet  in 
height.  Most  of  the  buildings  along  H  Street,  within  a  two  to 
three  block  radius  of  the  site,  range  from  approximately  90  to  130 
feet  in  height.  There  are  some  buildings  to  the  immediate  east  of 
the  site  and  concentrated  aroxind  the  University  Yard  to  the  south 
of  the  site  that  are  less  than  40  feet  in  height.  Through  the  use  of 
set-backs,  color,  and  materials,  the  apparent  mass  and  height  of 
the  proposed  eight-story  GW/WETA  building  would  be  reduced  so 
that  the  building  would  better  serve  its  transition  role  between 
the  buildings  under  40  feet  and  those  over  90  feet  in  height  in  the 
immediate  vicinity.  The  fenestration  and  banding  {Jong  the 
facades  of  the  structure  would  be  very  detailed  and  would  be 
articulated  in  such  a  way  that  the  building's  horizontality  would 
be  emphasized. 

In  terms  of  the  architectural  treatment  of  the  antenna  tower  at 
the  southeast  comer  of  the  building,  the  Office  of  Planning 
recognizes  that  a  building  housing  both  the  headquarters  for  a 
broadcasting  company  and  the  communications  department  of  a 
major  university  should  have  a  unique  architectural  identity  that 
symbolically  represents  the  communications  profession.  The 
Office  of  Planning  also  understands  that  from  a  functional 
stsuidpoint,  any  broadcasting  company/studio  headquarters  would 
require  a  number  of  roof-moimted  antennas  to  receive  and  send 
electro-magnetic  transmissions.  However,  the  design  of  the  tower 
embellishment  and  the  location  of  the  antennas  on  the  roof  of  the 
building  will  reqviire  further  evaluation.  The  Office  of  Planning 
has  been  working  with  the  applicants  on  these  issues  and  will 
continue  to  do  so  if  this  application  is  granted  a  public  hearing  by 
the  Zoning  Commission. 

5.  Aznenilaes  and  PabUc  Benefits. 

The  applicants  have  indicated  that  the  amenities  and  public 
benefits  relative  to  this  proposed  project  are  as  follows: 

A.  The  relocation  of  250+  long  term  jobs  at  WETA  from 
Virginia  to  the  District  of  Columbia. 

B.  The  creation  of  construction  jobs  for  18-24  months. 
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C.  The  strengthening  of  WETA's  partnership  with  the  D.C. 
Public  Schools  and  school  Ubraries,  including  teacher 
training  and  production  of  education-outreach  materials 
to  supplement  TV  and  FM  broadcasts,  student  visits  and 
Umrs  of  the  facility,  potential  student  internships  and 
job  shadowing  due  to  the  relocation  of  WETA  to  a 
building  accessible  by  public  transportation. 

D.  The  establishment  of  a  superbly  designed  mixed-use 
bviilding  in  the  George  Washington  University  campus 
area  of  Foggy  Bottom  coiksistent  with  the 
Comprehensive  Plan,  including  the  Land  Use  and 
Downtown  elements. 


E.  The  provision  of  a  streetscape  program  that 
complements  the  project  and  comports  with  the  Caunpus 
Plan  guidelines. 

F.  The  provision  of  a  Washington  base  for  other  television 
and  radio  stations  and  overseas  networks  to  showcase 
their  works  and  train  professional  staff,  thereby 
bringing  new  conference  business  and  professional 
meetings  into  the  D.C.  area. 


G.  The  development  of  future  programming  drawing  on 
issues  confronting  the  Washington  metropolitan  area. 

H.  The  creation  of  new  academic  courses  to  benefit  all 
District  college  students  along  with  other  educational 
and  institutional  members  of  the  Consortium  of 
Universities  of  the  Washington  Metropolitan  Area. 

I.  Working  with  the  D.C.  Department  of  Labor  and  other 
groups  to  develop  a  pilot  program  for  the  training  of 
daycare  workers  in  the  creative  use  of  children's 
television  programming  through  PEP  (Preschool 
Education  Program). 

J.  The  provision  of  an  "after-hours"  presence  in  the 
neighborhood,  increasing  local  security  since  WETA 
operates  24  hours  a  day. 


operates  24  hours  a  day. 


K  The  utilization  of  a  reliable  source  of  volunteers, 
focus-group  members  and  temporary  workers  for 
WETA's  special  projects,  provided  by  the  local 
community  and  the  University. 
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L.  OfTering  a  wide  range  of  lectures,  screenings,  and 
programming  events  open  to  the  entire  community. 

M.  The  development  of  a  partnership  between  WETA  and 
the  D.C.  YMCAs/YWCAs  to  create  a  series  of  programs 
on  parenting. 

N.  Combining  the  expertise  and  facilities  of  WETA  and  GW 
Television,  GW/WETA  would  become  a  production 
center,  not  only  for  public  television  programming,  but 
also  for  teleconferencing,  doctunentaries,  and  a  full 
range  of  educational  video. 

O.  The  applicant  would  enter  into  a  "Memorandum  of 
Understanding"  with  the  Minority  Business  Opportunity 
Ck>nunission  (MBOC). 

P.  The  applicant  would  enter  into  an  "Emplojrment 
Agreement"  with  the  D.C.  Department  of  Employment 
Services  (DOES).  The  Agreement  would  commit  the 
applicant  to  use  DOES  as  its  first  source  for 
recruitment,  referral  and  placement  of  employees,  and  to 
use  its  best  efforts  to  utilize  D.C.  residents  for  at  least 
51  percent  of  the  jobs  created  by  the  project. 

6.       Tra£Ec  and  Paridng. 

If  this  application  is  scheduled  for  a  public  hearing,  the  Office  of 
Planning  will  refer  it  to  the  Department  of  Public  Works  (DPW) 
for  review  and  recommendation  regarding  any  potential  trafiSc 
and  parking  impacts  the  proposal  would  generate. 

AGENCY  REFERRALS  AND  COMMENTS 

The  OfiBce  of  Planning  will  refer  this  application  to  relevant  District 
government  agencies  for  review  and  recommendation,  including  the 
Department  of  Public  Works,  subsequent  to  it  being  scheduled  for  a  public 
hearing. 

COMMUNITY  COMMENTS 

The  Office  of  Planning  will  consider  the  views  of  Advisory  Neighborhood 
Commission  (ANC)  2A  and  other  interested  community  organizations,  persons 
and  parties  in  the  development  of  its  position  on  this  application  prior  to 
submission  of  a  final  report  to  the  Zoning  Commission. 
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SEOOMMENDATION 

The  oTJttHng  R-6-D  zone  district  does  not  allow  the  use  of  the  site  for  the 
construction  of  the  proposed  building  because  of  the  building's  height  and 
program  requirements.  Although  it  is  a  nonprofit  organization,  WETA's  radio 
and  television  production  and  broadcast  use  is  classified  for  zoning  purposes 
as  a  non-residential  use  that  is  first  permitted  in  the  SP  zone  districts  by 
q>ecial  exception  and  in  the  C-1  zone  district  as  a  matter-of-right.  As  a  result, 
the  project's  construction  is  contingent  on  the  requested  map  amendment 
fiwm  R-5-D  to  C-3-C. 

Based  upon  the  preliminary  analysis  contained  in  this  report,  the  Office  of 
Planning  recommends  that  the  Zoning  Commission  schedule  a  public  hearing 
on  this  case  provided  that  the  applicants  continue  to  work  with  the  Office  of 
Planning  regarding  the  design  issues  previously  mentioned  in  this  report. 


Attachnkents 
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EXHIBIT  WO.  9 


DISTRICT  OF  COLUMBIA  ZONING  COMMISSION 
NOTICE  OF  PUBLIC  HEARING 


TIME  AND  PLACE:      Monday,  October  25,  1993  %    7:00  P.M. 

Office  of  Zoning  Hearing  Room 

441  Fourth  Street,  N.W.,  Suite  220 
Washington,  D.C.    20001 

FOR  THE  PURPOSE  OF  CONSIDERING  THE  FOLLOWING: 

Case  No.  93-9C  (PUD  &  Map  Amendment  8  GWU/WETA  -  Applicant) 

THIS  CASE  IS  IN  ADVISORY  NEIGHBORHOOD  COMMISSION  -  2A. . 

The  Zoning  Commission  will  consider  an  application  from  George 
Washington  University  (GWU)  and  the  Greater  Washington 
Telecommunications  Association  (WETA)  requesting  consolidated 
review  and  approval  of  a  Planned  Unit  Development  (PUD)  and  Zoning 
Map  Amendment  from  R-5-D  to  C-3-C  for  Square  101,  Lot  880). 

The  subject  PUD  site  is  currently  zoned  R-5-D,  located  on  the 
northeast  corner  of  the  intersection  of  21st  and  H  Streets,  N.W., 
and  within  the  campus  boundaries  of  George  Washington  University. 
The  subject  site  consists  of  approximately  26,429  square  feet  of 
land  area  and  is  presently  used  as  a  surface  parking  lot. 

The  applicant  seeks  approval  of  the  PUD  and  change  of  zoning  to 
facilitate  construction  of  an  eight  story,  educational  mixed  use 
building  on  the  site  to  be  used  jointly  by  GWU  and  WETA  as  an 
educational  and  communication  center.  The  proposal  would  have  a 
total  gross  floor  area  of  139,808  square  feet,  a  lot  occupancy  of 
68.15  percent,  a  floor  area  ratio  (FAR)  of  5.29,  a  height  of  116 
feet  and  seven  inches,  and  would  provide  110  parking  spaces. 

The  R-5-D  District  permits  matter  of  right  general  residential, 
uses  of  high  density  development,  including  single-family 
dwellings,  flats  and  apartments  to  a  maximum  height  of  90  feet,  a 
maximum  floor  area  ratio  (FAR)  of  3.5  and  a  maximum  lot  occupancy 
of  75  percent. 

The  C-3-C  District  permits  matter  of  right  major  business  and 
employment,  including  office,  retail,  housing,  and  mixed  uses  to  a 
maximum  height  of  90  feet,  a  maximum  floor  area  ratio  (FAR)  of  6.5 
for  residential  and  other  permitted  uses,  and  a  maximum  lot 
occupancy  of  100  percent. 

Under  the  PUD  process  of  the  Zoning  Regulations,  the  Zoning 
Commission  has  the  authority  to  consider  this  application  as  a 
first-stage  PUD.  The  Commission  may  also  impose  development 
conditions,  guidelines,  and  standards  that  may  exceed  or  be  less 
than  the  matter  of  right  standards  identified  above  for  height, 
FAR,  lot  occupancy,  parking,  and  loa'ding,  or  for  yards  and  courts. 
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The  Zoning  Commission  may  also  approve  uses  that  are  permitted  as 
a  special  exception  and  would  otherwise  require  approval  by  the 
Board  of  Zoning  Adjustment  (BZA). 

Authority  to  £unend  the  Zoning  Map  is  provided  for  by  the  Zoning  Act 
(Act  of  June  20,  .1938,  52  Stat.  797,  as  amended.  Section  5-413  et 
seg.,  D.C.  Code  1981  ed.).  This  public  hearing  will  be  conducted 
in  accordance  with  the  provisions  of  Section  3022,  District  of 
Columbia  Municipal  Regulations  (DCMR)  Title  11,  Zoning  (1987). 

Interested  persons  or  representatives  of  organizations  will  be 
heard  at  the  public  hearing.  Any  person  who  desires  to  partici- 
pate as  a  party  In  this  case  may  so  request  and  shall  comply  with 
the  provisions  of  11  DCMR  3022.3.  The  basic  difference  between  a 
party  and  a  person  is  that  a  party  has  the  right  to  cross-examine 
witnesses,  to  submit  proposed  findings  of  fact  and  conclusions  of 
law,  to  receive  a  copy  of  the  written  decision  of  the  Zoning 
Commission,  and  to  exercise  the  other  rights  of  parties  as 
specified  In  the  Rules.  Except  for  the  applicant  and  the  Advisory 
Neighborhood  Commission  within  which  the  property  is  located,  to 
participate  as  a  party  in  a  proceeding  before  the  Commission,  any 
affected  person  shall  file  with  the  Commission,  not  less  than 
fourteen  (14)  days  prior  to  the  date  set  for  the  hearing,  the 
following  information: 

1.  A  request  to  appear  and  participate  as  a  party; 

2 .  The  person ' s  name  and  address ; 

3.  Whether  the  person  will  appear  as  a  proponent  or  opponent 
of  the  application; 

4.  Whether  the  person  will  appear  through  legal  counsel,  and 
if  so,  the  name  and  address  of  legal  counsel; 

5.  A  written  statement  setting  forth  the  following: 

a.  The  property  the  person  owns,  occupies,  or  has 
interest  in  which  will  be  affected  by  action  upon 
the  application,  and  the  relationship  the  person 
has  to  that  property;  e.g.,  owner,  tenant,  trustee, 
mortgagee,  resident,  etc. 

b.  The  distance  between  the  person's  property  and  the 
property  for  which  action  of  the  Commission  is 
requested. 
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c.  The  environmental,  economic,  and  social  impacts 
upon  the  person  and  the  person's  property  which  are 
likely  to  occur  if  the  action  requested  of  the 
Commission  is  approved. 

d.  Any  other  matters  which  would  demonstrate  how  the 
person  would  be  affected  or  aggrieved  by  action 
upon  the  application;  and 

6.  A  list  of  witnesses  who  will  testify  on  the  person's 
behalf. 

The  Commission  shall  determine  who  will  be  recognized  as  a  party. 
In  so  determining,  the  Commission  shall  consider  whether  the 
provisions  of  11  DCMR  3022.3  have  been  met  and  whether  the  specific 
Information  presented  qualifies  the  person  as  a  party. 

A  party  may  cross-examined  any  other  party  or  person,  except  the 
Commission,  provided  however  that  the  presiding  officer  may  rule  a 
question  out-of-order  when  it  is  irrelevant,  immaterial,  or  unduly 
repetitious. 

Any  person  wishing  to  be  considered  a  party  should  clearly  state 
the  request  to  be  a  party,  and  should  also  provide  a  daytime 
telephone  number,  should  it  be  necessary  for  the  Zoning  Commission 
to  obtain  additional  Information  or  clarification  prior  to  the 
hearing.  Written  statements.  In  lieu  of  a  personal  appearance  or 
oral  presentation  may  be  submitted  for  inclusion  in  the  record. 

The  Zoning  Commission  hereby  gives  notice  of  the  following  special 
procedures  applicable  to  this  case.  Any  person  requesting  to 
appear  as  a  party  to  this  application  shall  submit  with  that 
request  the  following  additional  information: 

1.  A  summary  of  the  testimony  of  each  witness; 

2.  An  indication  of  which  witnesses  will  be  offered  as 
expert  witnesses,  the  areas  of  expertise  in  which  any 
expert  will  be  offered,  and  the  resume  of  qualifications 
of  the  proposed  expert;  and 

3.  The  total  amount  of  time  that  each  party  will  require  to 
present  its  case. 

The  information  cited  above  shall  also  be  submitted  by  the 
applicant.  To  the  extent  that  the  information  is  not  contained  in 
the  applicant's  prehearing  submission  required  by  11  DCMR  3013.1, 
the  information  shall  be  filed  no  later  than  14  days  before  the 
date  of  the  hearing. 
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If  Advisory  Neighborhood  Commission  2A,  which  is  automatically  a 
party  to  the  application  under  11  DCMR  3099,  intends  to  participate 
at  the  hearing,  the  ANC  shall  also  submit  the  information  cited 
above.  Notwithstanding  that  the  written  report  of  the  ANC  shall 
be  filed  no  later  than  seven  days  before  the  date  of  the  hearing. 
The  information  cited  above  shall  be  filed  no  later  than  fourteen 
(14)  days  before  the  date  of  the  hearing. 

The  Zoning  Commission  hereby  gives  further  notice  that,  it  intends 
to  establish  time  limits  for  the  oral  presentations  of  all  parties 
and  persons.  The  Commission  further  intends  to  adhere  to  those 
time  limits  as  strictly  as  possible,  in  order  to  hear  the  case  in 
a  reasonable  period  time.  The  Commission  therefore  requests  all 
witnesses  to  prepare  their  testimony  in  writing,  to  submit  that 
written  testimony  prior  to  giving  their  statements,  and  to  limit 
the  oral  presentations  to  summaries  of  the  most  importance  points . 

Information  should  be  forwarded  to  the  Director,  Office  of  Zoning, 
Suite  210,  441  4th  Street,  N.W.,  Washington,  D.C.  20001.  Please 
Include  the  number  of  this  particular  case  and  your  daytime 
telephone  nximber.  FOR  FURTHER  INFORMATION,  YOU  MAY  CONTACT  THE 
OFFICE  OF  ZONING  AT  (202)  727-6311. 

GEORGE  M.  VmiTE  OR  WILLIAM  L.  ENSIGN,  JOHN  G.  PARSONS,  MAYBELLE 

TAYLOR  BENNETT,  JERRILY  R.  KRESS,  AND  WILLIAM  B.  JOHNSON  

ZONING  COMMISSION  FOR  THE  DISTRICT  OF  COLUMBIA,  BY  MADELIENE  H. 
ROBINSON,  DIRECTOR,  OFFICE  OF  ZONING. 


zchn93-9C/SB/LJP 
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CABLE  ADDRESS    WHAN 
TELECOPIER    eoe-457-7ei* 


WRITER  S  DIRECT  DIAL; 


Wilkes.  Artis.  Hedrick  &  Lane 

Chartered 

Attohneys  at  Law 

leee  K  Street.  N    W. 

Suite  llOO 

Washington.  D.  C.  aoooe-seee 

(202)  457-7800 

October  8,  1993 


ANNAPOLIS     MARYLAND 

BETSESDA     MARYLAND 

FAIRFAX     VIRGINIA 


HAND  DELIVERED 

Madeliene  H.  Robinson 

Executive  Director 

Office  of  Zoning 

441  4th  Street,  N.W. 

Room  210 

Washington,  D.C.   20001 
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Re:   Zoning  Commission  Case  No.  93-9C 
GW/WETA  PUD  and  Map  Amendment 
Supplemental  Filing 

Dear  Madeliene: 

On  behalf  of  The  George  Washington  University  and  The 
Greater  Washington  Education  Telecommunications  Association 
("Applicant")  we  hereby  submit  twenty  (20)  copies  of  the 
supplemental  filing  in  the  above  matter. 

Attached  please  find  the  following  exhibits: 

Exhibit  T      Proposed  Elevations 

1 .  South  and  West  Elevation 

2 .  North  and  East  Elevation 

3.  Perspective  from  GW  Yard 

Exhibit  U      Elevations  Showing  Original  Antenna  Layout  and 
Option  B  Antenna  Layout 

1 .  South  and  West  Elevation 

2 .  North  and  East  Elevation 

3.  South  and  West  Elevation  (Option  B) 

4 .  North  and  East  Elevation  (Option  B) 

5.  Roof  Top  View  (Option  B) 

ZONING  COMMISSION 
CASE  no.J^^3C^ 
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<  UAH  I  KHl  I* 


Ms.  Madeliene  Robinson 
October  8,  1993 
Page  2 


Exhibit  V       Signage  and  Display  Windows 

1.  Building  Entries 

2.  H  Street  Entry  Section 

3.  Garage  Entry 

4.  Display  Window,  West  Elevation 

Exhibit  W      Studio  A  Detail  Section 

Exhibit  X       Resumes  of  expert  witnesses  in  support  of  the 
application 

1.  Adam  A.  Gross 

2.  E.  Michael  Vergason 

3.  John  Wesley  Nash 

4.  John  F.  Callow 

5.  Steven  E.  Sher 

MBOC  Memorandum  of  Understanding 

The  Applicant  fully  intended  to  file  an  executed 
Memorandum  of  Understanding  ("MOU")  on  or  before  this 
supplemental  submission.  The  Applicant  submitted  a  draft  MOU  to 
the  Department  of  Human  Rights  and  Minority  Business 
Development  ("DHRMBD")  on  August  16,  1993.  Regrettably,  the 
Applicant  only  very  recently  received  back  from  DHRMBD  a  new 
MOU  document . 

The. Applicant  is  committed  in  principle  to  the  concept  of 
creating  opportunities  for  minority  businesses  as  demonstrated 
by  listing  a  MOU  as  an  amenity  in  this  PUD  application. 
Unfortunately,  the  Applicant  has  not  had  sufficient  time  for 
its  internal  approval  process  to  review  the  recently  received 
document.  The  Applicant  will  forward  the  agreed  upon  MOU  to  the 
Commission  as  soon  as  possible. 
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BEFORE  THE 

ZONING  COMMISSION 

OF  THE 

DISTRICT  OF  COLUMBIA 


PROPOSED  CONSOLIDATED  PLANNED  UNIT  DEVELOPMENT 
AND  RELATED  MAP  AMENDMENT  IN  SQUARE  101 


SUPPLEMENTAL  FILING  IN  SUPPORT  OF  THE  APPUCATION 

OF  THE  GEORGE  WASHINGTON  UNIVERSITY  AND 

THE  GREATER  WASHINGTON  EDUCATION 

TELECOMMUNICATIONS  ASSOCL\TION 

CWETA  TV/FM) 


UnjXS,  ARTIS,  HEDBICX  I  LAHE, 

CHARTQtB) 

1666  C  Stroot,  I.W. 

Suite  1100 

UasblAfton,  D.C.  20006 

hy:      yhMjoB    S.  QuLu 


Attomaya    for   thit  Applicant 


October    8.    199J 
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vv  1  L.  rv  u.  o  t   x^AKAA^,   ^^_ 

Chan  TF.HKD 


Ms.  Madeliene  Robinson  / 

October  8,  1993 
Page  3 

The  Applicant  is  pleased  to  advise  the  Commission  that  it 
filed  an  executed  Department  of  Employment  Services  Employment 
Agreement  in  the  record  of  this  case  on  August  31,  1993. 

Please  feel  free  to  call  me  on  (202)  457-7858,  if  I  can  be 
of  further  assistance  in  this  matter. 


Sincerely, 


Richard  S.  Nero,  Jr. 
Urban  Planner 


RSN/ahg 
Attachments 


Scott  Cole 

Francine  Zorn  Trachtenberg 

Albert  Dobbins 

Alberto  Bastida 

Whayne  S.  Quin 
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EXHIBIT  HO.  11 


Office  of  the 
Director 


Government  of  the  District  of  Columbia 
.OCT  1  4  1903 


Office  of  Planning 
415  121h  Street,  N.W., 
Wastiington,  OXX  20004 


MEMORANDUM 


TO: 


FROM: 


D.C.  Zoning  Commission 


5o      ^ 

i-,o         ..>• 
•      1         ui 


JobBiffi^'ni 
Director 

Elsabett  Tesfaye    A' 
Community  Planner 


SUBJECT:  Final  Report  -  Zoning  Commission  Case  No.  93-9C:  Request  for 
Consolidated  Planned  Unit  Development  and  Related  Map 
Amendment  from  R-5-D  to  C-3-C  at  21st  and  H  Streets  N.W.  in 
Square  101,  Lot  880  (George  Washington  University  Campus) 


APPUCATION 

This  application  has  been  submitted  by  George  Washington  University  (GW) 
and  the  Greater  Washington  Education  Telecommunications  Association 
(WETA  TV/FM)  requesting  a  consohdated  planned  tmit  development  (PUD) 
and  related  map  amendment  from  R-5-D  to  C-3-C  to  develop  an  eight-story 
educational  mixed-use  building. 

This  report  is  based  on  the  applicant's  submission  of  June  6,  1993  as  well  as 
the  applicant's  subsequent  presentation  to  the  Office  of  Planning  (OP)  which 
addressed  the  concerns  and  issues  raised  by  OP  regarding  the  location  of 
antennas  and  the  design  of  the  building  and  tower. 


ZONING  COMMISSIOI>i 


SASE  No. 


fXHWlT  Mo. 


^3>-i^ 
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APPUCANTS"  PROPOSAL 

The  applicants  are  proposing  to  construct  an  eight-story  educational 
mixed-use  building  that  would  contain  approximately  139,808  square  feet  of 
gross  floor  area.  The  project  would  have  a  height  of  116.58  feet,  a  floor  area 
ratio  (FAR)  of  5.29,  and  underground  parking  to  accommodate  110  vehicles. 
Fifty-six  percent  of  the  total  gross  floor  area  would  be  allocated  to  GW  general 
and  technical  uses  eind  parking,  while  the  remaining  28  percent  of  the  gross 
floor  area  would  be  allocated  to  WETA  general,  technical  and  assembly  uses. 

The  applicants  stated  that  the  educational  portion  of  the  proposed 
development  would  include  classrooms,  faculty  offices,  departmental  support 
space  for  staff  and  office  eqviipment,  seminar  rooms,  teaching  facilities  of 
GWs  National  Center  for  Communications  Studies,  and  selected  facilities  of 
GW  Television.  WETA's  space  would  include  production  studios  and  related 
support  space  for  television  and  radio,  control  and  editing  rooms,  facilities  for 
administrative  and  production  staffs,  and  space  for  MacNeil/Lehrer's  News 
Hotir.  In  addition,  an  auditorium  especially  equipped  for  television  and  radio 
production,  recording  and  video  screening  for  in-house  and  public  events,  and 
a  community  resource  room  for  teacher  training  would  be  housed  in  the 
proposed  btiilding. 

By  moving  to  the  proposed  building,  WETA  would  consolidate  its  facilities, 
which  are  currently  housed  in  seven  different  locations,  into  a  single  facility. 
Six  of  the  seven  facilities  are  currently  located  in  Shirlington,  Virginia,  while 
the  remaining  one  facility,  which  is  a  small  office,  is  located  in  the  District  of 
Columbia. 

The  proposed  project  would  provide  110  below-grade  parking  spaces  on  two 
levels  with  access  from  H  Street.  Loading  facilities  would  be  located  on  the 
north  side  of  the  proposed  building  and  would  be  accessed  from  21st  Street, 
utilizing  a  common  service  area  which  separates  the  site  from  2000 
Pennsylvania  Avenue,  N.W.  (Red  Lion  Row). 

SUMMARY  RECOMMENDATION 

The  Office  of  Planning  recommends  conditional  approval  of  this  application. 

SITE  AND  AREA  DESCRIPTION 

The  proposed  PUD  site  consists  of  26,429.25  square  feet  of  land  area  and  is 
presently  used  as  a  surface  parking  lot  accommodating  47  automobiles  and  25 
motorcycles.  It  is  located  at  the  northeast  comer  of  the  intersection  of  21st 
and  H  streets  N.W.  in  Square  101  (Lot  880)  within  GW's  campus  boundaries. 
Square  101  is  bounded  by  Pennsylvania  Avenue  and  I  Street  to  the  north, 
20th  Street  to  the  east,  H  Street  to  the  south,  and  21st  Street  to  the  west. 
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Square  101  is  split-zoned  C-3-C  and  R-5-D.  The  northern  half  of  the  square 
(the  entire  I  Street  and  Pennsylvania  Avenue  frontage)  is  zoned  C-3-C  and  is 
developed  with  a  mixed-use  retail,  service  and  office  building  which  occupies 
the  entire  street  frontage  at  2000  Pennsylvania  Avenue,  N.W.  The  remainder 
of  the  square  is  zoned  R-5-D.  The  applicants  are  requesting  to  amend  the 
zoning  map  by  extending  the  abutting  C-3-C  zoning  over  the  R-5-D  zoned 
portion  of  the  proposed  PUD  site. 

The  area  surrounding  the  site  is  primarily  developed  with  institutional  and 
commercial  uses.  The  Red  Lion  Row  PUD  development  at  2000  Pennsylvania 
Avenue,  N.W.  abuts  the  site  to  the  north  within  the  same  square.  The  George 
Washington  University  Yard  is  situated  directly  across  H  Street  to  the  south 
of  the  site.  The  University's  Lisner  Auditoritim  is  located  on  the  southwest 
comer  of  the  intersection  of  H  and  21st  streets,  diagontJly  across  from  the 
site.  The  University's  Marvin  Center  is  located  directly  across  2l8t  Street 
from  the  site. 

EXISTING  AND  PROPOSED  ZONING 

The  existing  R-5-D  zoning  of  the  subject  site  permits  matter-of-right  general 
residential  uses  of  high  density  development,  including  single-family 
dwellings,  flats  and  apartments  to  a  maximum  height  of  90  feet,  a  maximum 
floor  area  ratio  (FAR)  of  3.5,  and  a  maximum  lot  occupancy  of  75  percent. 
Relative  to  this  application,  a  college  or  university  that  is  an  academic 
institution  of  higher  learning,  including  athletic  and  other  recreational 
faciUties  proposed  to  be  located  on  the  campus  of  a  college  or  university,  is 
permitted  in  aui  R-5-D  District  if  approved  by  the  Board  of  Zoning 
Adjustment. 

The  proposed  C-3-C  District  permits  the  development  of  high-density 
employment  and  mixed  uses  for  sites  in  and  adjacent  to  the  central  business 
district.  The  C-3-C  zone  district  normally  permits  a  variety  of  coomiercial 
uses  eoid  allows  a  maximum  FAR  of  6.5,  a  maximum  building  height  of  90 
feet,  and  a  maximum  lot  occupancy  of  100  percent.  Under  Article  75  of  the 
Zoning  Regulations,  the  maximiun  FAR  permitted  for  a  PUD  in  a  C-3-C 
EHstrict  is  7.0,  while  the  maximum  building  height  permitted  is  130  feet. 

PLANNING  AND  POLICY  ISSUES 

The  Office  of  Planning  offers  the  following  conunents  for  the  consideration  of 
the  Zoning  Commission  relative  to  this  case: 
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1.  Consistency  with  the  Comprehensive  Plan 

The  Generalized  Land  Use  Map  of  the  Comprehensive  Plan 
designates  the  subject  site  for  institutional  use.  The  greater  portion 
of  the  subject  square  is  also  designated  for  institutional  use.  The 
northeastern  comer  of  the  square  is  designated  for  high  density 
commercial  use.  The  proposed  project  is  designed  for  educational  and 
commercial  mixed  uses  and  thus  would  appear  to  be  not  inconsistent 
with  the  Comprehensive  Plan,  given  the  soft-edge  nature'  of  the 
Plan's  GenersJized  Land  Use  Map. 

2.  Consistency  with  the  GW  Campos  Flan 

The  George  Washington  University  Campus  Plan  for  the  years  1985 
through  2000  designates  the  site  for  educational  mixed-use.  This 
designation  includes  classrooms,  laboratories,  libraries,  student 
activities  facilities,  faculty  offices,  parking,  parks  and  open  space, 
and  related  support  functions.  As  such,  the  proposed  project  appears 
to  be  generally  consistent  with  this  designation. 

A  total  floor  area  ratio  (FAR)  of  3.5  is  applied  on  an  aggregate  basis 
for  university  campus  plans  in  an  R-5-D  zone  district.  With  the 
proposed  project's  5.29  FAR,  the  overall  aggregate  FAR  for  the  site 
and  the  R-5-D  zoned  property  of  George  Washington  University 
would  be  2.357.  This  would  be  well  below  the  permitted  aggregate  of 
3.5  FAR. 

It  is  not  anticipated  that  it  would  be  necessary  to  amend  the  Campus 
Plan  as  a  result  of  this  proposal.  If  the  need  arises,  however,  the 
PUD  process  has  the  flexibility  to  allow  the  Zoning  Commission  the 
authority  to  do  so  without  requiring  additional  Board  of  Zoning 
Adjustment  review  as  promulgated  under  Section  210  of  the  Zoning 
Regulations. 

3.  Zoning 

The  proposed  change  in  zoning  for  the  site  from  R-5-D  to  C-3-C  would 
be  needed  to  achieve  the  additional  height  required  for  the  project 
and  to  accommodate  the  building's  program  needs.  With  the  abutting 
C-3-C  zoning  located  directly  to  the  north  of  the  site,  the  proposed 
zoning  with  the  controls  of  a  PUD  appears  to  be  consistent  with  the 
Zoning  Map  for  the  District  of  Columbia.  The  PUD  process  would 
assure  that  the  Zoning  Commission  would  have  conditional  authority 
over  the  building's  envelope,  including  its  height,  size,  and  design. 


246 


-5 


4.     Urban  Design 

The  applicant's  design  for  the  proposed  GW/WETA  building  would 
benefit  the  surrounding  area  by  replacing  what  is  now  a  surface 
parking  lot.  The  building  wotdd  be  approximately  116.7  feet  in 
height.  Most  of  the  buildings  along  H  Street,  within  a  two  to  three 
block  radius  of  the  site,  range  from  approximately  90  to  130  feet  in 
height.  There  are  several  buildings  to  the  immediate  east  of  the  site 
and  concentrated  around  the  University  Yard  to  the  south  of  the  site 
that  are  less  than  40  feet  in  height.  Through  the  use  of  setbacks, 
color,  and  materials,  the  apparent  mass  and  height  of  the  proposed 
eight-story  GW/WETA  building  would  be  reduced  so  that  the  building 
would  better  serve  its  transition  role  between  the  130-foot  high 
buildings  to  the  north  and  the  40  to  90-foot  high  buildings  to  the  east 
and  south  of  the  site.  The  fenestration  and  banding  along  the  facades 
of  the  structure  would  be  detailed  amd  articulated  in  such  a  way  that 
the  building's  horizontality,  rather  than  its  height,  would  be 
emphasized. 

The  fact  that  the  proposed  GWAVETA  building  would  house  the 
headquarters  for  the  broadcasting  company  and  the  communications 
department  of  a  major  university  is  ample  reason  that  it  should  have 
a  unique  architectural  identity  representing  its  communications 
function.  As  part  of  that  function,  a  broadcasting  company 
headquarters  requires  a  number  of  roof-mounted  antennas  to  receive 
and  send  electro-magnetic  transmissions.  In  this  particular  instance, 
the  tower-like  feature  above  the  garage  entrance  along  H  Street 
would  serve  as  the  base  for  an  antenna  support  structure  which 
would  continue  above  the  tower.  The  tower  (and  antenna  support 
structure),  the  location  of  the  large  sateUite  dishes  on  the  roof  of  the 
btiilding,  and  the  location,  size  and  tjrpe  of  signage  are  all  design 
elements  which  have  been  modified  as  a  result  of  the  review  process, 
so  that  the  potential  impacts  have  been  mitigated  or  eliminated, 
improving  an  already  superior  building  design. 

Through  numerous  design  studies,  the  architectural  character  of  the 
tower-Uke  feature  has  been  significantly  strengthened.  In  order  to 
give  the  tower  greater  prominence,  the  brick  piers  and  the  curved 
brick  centerpiece  that  would  cap  the  tower  have  been  extended  from 
the  seventh  floor  to  the  penthouse  level.  The  steel  members  of  the 
antenna  structure  on  top  of  the  tower  have  been  extended  downward 
to  overlap  and  engage  the  brickwork  on  the  penthouse  level.  A  small 
antenna  has  been  placed  in  the  center  of  the  antenna  structure  on  top 
of  the  brickwork.  The  garage  entrance  at  the  base  of  the  tower  has 
been  redesigned  so  that  it  does  not  compete  with  the  arched  entrance 
to  the  building  on  21st  Street.  A  Oat  jack  arch  has  been  substituted 
in  place  of  the  half-arch  that  was  to  have  been  located  above  the 
garage  entrance. 
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Because  of  the  importance  of  limiting  antenna  visibility  from  the 
public  space  along  Pennsylvania  Avenue,  the  antenna  positioning  on 
the  roof  of  the  building  has  been  revised.  The  antenna  located  on  the 
northwest  comer  of  the  roof  of  the  building,  which  would  be  visible 
from  the  public  space  near  the  intersection  of  Pennsylvania  Avenue 
and  21st  Street,  has  been  shifted  approximately  25  feet  to  the  east. 
Additionally,  the  two  antennas  to  be  located  on  the  eastern  portion  of 
the  roof  would  be  mounted  approximately  three  feet  higher,  so  that 
their  reception  would  not  be  affected  by  the  shift  of  the  northwest 
comer  antenna.  The  increased  height  of  the  two  antennas  on  the 
eastern  portion  of  the  roof  would  slightly  increase  their  visibility  from 
the  public  space  south  and  east  of  the  site  along  H  Street.  However, 
the  visibility  of  these  two  antennas  would  significantly  decrease  once 
the  vacamt  lot  to  the  east  of  the  GW/WETA  building  is  developed.  In 
addition,  the  visibility  of  the  antenna  on  the  northwest  comer  would 
be  reduced  approximately  48  percent  when  viewed  from  the 
intersection  of  Pennsylvsmia  Avenue  and  21st  Street. 

In  terms  of  signage,  there  would  be  two  bronze  plaques,  four  feet  in 
length  by  three  feet  in  width,  on  either  side  of  the  two  building  and 
garage  entrances.  Above  the  two  building  entrances,  there  would  be 
an  additional  bronze  plaque,  12  feet  in  length  by  three  feet  in  width. 
All  of  these  plaques  would  have  the  name  of  the  building  engraved  on 
them.  The  arched  entrance  on  H  Street  and  the  plaque  above  it 
would  be  the  only  exterior  portion  of  the  building  that  would  be 
Lighted.  The  applicant  has  indicated  that  there  would  be  no  other 
signage  placed  on  the  building.  Even  without  additional  signage,  the 
basic  frinction  of  the  building  would  be  evident  from  21st  Street 
where  one  would  be  able  to  view  a  display  of  television  screens 
broadcasting  WETA's  programming.  These  screens  would  be  set  back 
four  feet  inside  a  window,  eliminating  any  possible  adverse  impact  on 
the  public  space  while  providing  an  amenity  to  pedestrians. 

5.     Amenities  and  Public  Benefits 

The  PUD  process  is  designed  to  facilitate  well-planned  projects  that 
will  provide  efficient  and  economical  use  of  land,  attractive  urban 
design  and  other  public  benefits  and  amenities.  The  process  allows 
the  Zoning  Commission  to  approve  development  incentives  such  as 
those  requested  in  this  application.  The  incentives  are  designed  to 
promote  flexibility  in  development  that  is  compatible  with  the 
Comprehensive  Plan.  The  PUD  should  provide  the  future  occupants 
and  users  of  the  proposed  building  with  an  environment  and  related 
amenities  that  are  superior  to  those  that  would  be  achieved  by  the 
matter-of-right  development  of  the  site.  PWthermore,  a  PUD  must 
be  found  to  enhance  the  neighborhood  within  which  it  is  located. 
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The  proposed  amenity  package  generally  complies  with  the 
above-stated  objectives  of  the  PUD  process.  The  Office  of  Planning 
beUeves  that  the  following  elements  of  the  amenity  package  are 
relevant: 

a.  The  relocation  of  250+  long-term  jobs  at  WETA  from  Virginia  to 
the  District  of  Columbia. 

b.  The  creation  of  construction  jobs  for  18  to  24  months. 

c.  The  strengthening  of  WETA's  partnership  with  the  D.C.  Pubhc 
Schools  and  school  libraries,  including  teacher  training  and 
production  of  education-outreach  materials  to  supplement  TV 
and  FM  broadcasts,  student  visits  and  tours  of  the  facility, 
potential  student  internships  and  job  shadowing  due  to  the 
relocation  of  WETA  to  a  building  accessible  by  public 
transportation. 

d.  The  provision  of  a  Washington  base  for  other  television  and 
radio  stations  and  overseas  networks  to  showcase  their  works 
and  train  professional  staff,  thereby  bringing  new  conference 
business  and  professional  meetings  into  the  D.C.  area. 

e.  The  creation  of  new  academic  courses  to  benefit  all  District 
college  students  adong  with  other  educational  and  institutional 
members  of  the  Consortium  of  Universities  of  the  Washington 
Metropolitan  Area. 

f  Working  with  the  D.C.  Department  of  Labor  and  other  groups  to 
develop  a  pilot  program  for  the  training  of  daycare  workers  in 
the  creative  use  of  children's  television  programming  through 
PEP  (Preschool  Education  Program). 

g.  The  provision  of  an  "after-hours"  presence  in  the  neighborhood, 
increasing  local  seciirity  since  WETA  operates  24  hours  a  day. 

h.  Offering  a  wide  range  of  lectures,  screenings,  and  programming 
events  open  to  the  entire  community. 

i.  The  development  of  a  partnership  between  WETA  and  the  D.C. 
YMCAs/YWCAs  to  create  a  series  of  programs  on  parenting. 
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j.  Combining  the  expertise  and  facilities  of  WETA  and  GW 
Television,  GW/WETA  would  become  a  production  center,  not 
only  for  public  television  programming,  but  also  for 
teleconferencing,  documentaries,  and  a  full  range  of  educational 
video. 

The  Office  of  Planning  has  not  been  able  to  quantify  or  document  the  proposed 
sunenity  package.  While  the  amenity  package  seems  generally  meritorious, 
OP  has  not  been  able  to  determine  whether  the  proposed  amenities  are 
commensurable  vsdth  the  requested  zoning  relief  or  document  specific 
agreements  with  benefitting  entities. 

6.     Tra£B£  and  PaiUng 

The  proposed  project  would  result  in  a  net  increase  of  63  campus 
parking  spaces.  With  the  proposed  parking  spaces,  the  overall 
number  of  spaces  on  campus  would  remain  within  the  range  of  2,700 
to  3,000  spaces  that  are  required  in  the  approved  campus  plan  for  the 
University.  The  Office  of  Planning  has  referred  this  application  to 
the  Department  of  Public  Works  (DPW)  for  review  and 
recommendation  regarding  any  potential  traffic  and  parking  impacts 
the  proposal  would  generate.  DPW's  comments  regarding  this  case 
are  expected  to  be  available  prior  to  the  public  hearing. 

AGENCY  REarERRALS  AND  COMMENTS 

The  Office  of  Planning  referred  this  application  to  the  following  District 
government  agencies  for  review  eind  comment: 

1.  Department  of  Public  Works; 

2.  Department  of  Fire  and  Emergency  Medical  Services; 

3.  Department  of  Employment  Services;  and 

4.  Metropolitan  Police  Department. 

At  the  time  this  report  was  prepared,  the  Office  of  Planning  had  received  a 
response  from  the  Department  of  Emplo)rment  Services  (DOES)  which 
reported  that  the  contractor  for  the  proposed  project  has  signed  a  First  Source 
Employment  Agreement.  DOES  further  stated  that  the  contract  satisfies  the 
criteria  established  by  the  agency  for  such  an  agreement  (refer  to 
attachments). 
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OOMMUNTnr  COMMENTS 

The  subject  site  is  located  within  the  jurisdictional  boundaries  of  Advisory 
Commission  (ANC)  2A.  The  ANC  is  scheduled  to  meet  on  October  14,  1993  to 
discuss  this  case. 

RECOMMENDATION 

The  OfiBce  of  Planning  is  of  the  opinion  that  the  proposed  project  and  the 
requested  change  in  zoning  are  consistent  with  the  designation  of  the  site  as 
high  density  commercial  and  institutional  as  well  as  its  location  in  the 
Centred  Employment  Area  on  the  Generalized  Land  Use  Map.  The  subject 
proposal  has  undergone  a  comprehensive  evaluation  by  the  OfiBce  of 
Planning  The  applicants,  in  response  to  comments  and  reconmiendations  of 
the  OfiRce  of  Planning,  have  refined  the  original  concept  with  regard  to  the 
positioning  of  antennas  and  the  design  of  the  building  and  tower.  The  OfiBce 
of  Planning  believes  that,  with  the  revised  design  of  the  tower  and  positioning 
of  the  antennas,  the  proposed  project  is  compatible  with  the  existing 
streetscape  on  Pennsylvania  Avenue  and  21st  Street  as  well  as  existing 
development  within  the  University  campus  and  the  surrounding  area. 

The  eimenities  provided  in  this  case,  while  meritorious  in  general,  lack  detail 
and  documentation.  TTie  OfiBce  of  Planning  has  requested  that  the  applicant 
address  these  issues  at  the  public  hesuing. 

In  the  OfiBce  of  Planning's  opinion,  the  applicants'  proposal  is  in  harmony 
with  the  general  purpose  and  intent  of  the  Zoning  Regulations  and  Map.  The 
Office  of  Plsuming  believes  that  the  proposed  project  wotild  not  affect 
adversely  the  use  of  neighboring  properties  in  terms  of  noise,  traffic  and  other 
objectionable  conditions.  Therefore,  the  Office  of  Planning  recommends 
approval  of  this  application  provided  that  the  applicant  adequately  quantifies 
the  proposed  amenity  package  relative  to  the  requested  zoning  relief. 

Attachments 
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EXHIBIT  NO.   ly 


FOGGY  BOTTOM  AND  WEST  END 
ADVISORY  NEIGHBORHOOD  COMMISSION 

1920  G  STREET,  N.W. 

WASHINGTON,  D.C.  20006  •  (202)  659-0011 

October  18,  1993 

Madeliene  H.  Robinson 

Director 

Office  of  Zoning 

Room  210 

441   Fourth   Street,    N.W. 

Washington,    D.C.    20004 

Re:    Zoning   ComTnission  Case  No.    93-9C 

Dear  Ms.  Robinson: 

Enclosed  for  filing  is  the  resolution  and  "Motion  to  Dismiss 
Case  for  Zoning  Commission  Case  No.  93-9C"  —  the  application  is 
scheduled  for  hearing  on  October  25,  1993. 

The  enclosed  resolution  and  motion  were  adopted  by  ANC  2A  at  a 
duly  noticed  regular  monthly  public  meeting  held  on  October  14,  and 
reconvened  on  October  17,  1993.  Four  members  constitute  a  quorum 
of  ANC  2A,  and  5  members  were  present  and  voting  at  the  meeting. 
The  resolution  and  report  were  adopted  by  a  vote  of  4  to  1. 

Commissioner  Maddux  is  authorized  to  testify  and  present  ANC 
2A's  motion  at  the  hearing  held  by  the  Commission  on  the 
application. 

Sincerely, 


Sara  Maddux 

ANC  2A  Chairperson 
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THE  FOGQY  BOTTOM  AKD  WEST  END  ADVISORY  NEIGHBORHOOD  COHMISSIOH 

(%NC-2A)  passed  the  following  Resolution  #  y3  - / blD 


Whereas,  George  Washington  University  ("GWU")  and  the  Greater 
Washington  Education  Telecommunications  Association  ("WETA")  have 
filed  an  application  with  the  Zoning  Commission  ("Commission"), 
docketed  as  Case  No.  93-9C,  for  approval  of  a  Planned  Unit 
Development  ("PUD")  and  Zoning  Map  amendment  from  R-5-C  to  C-3-C 
to  permit  construction  of  an  eight  story  building  at  the  corner  of 
21st  and  H  Streets  N.W.  (Lot  880,  Square  101);  and 

Whereas,  the  Commission  has  requested  a  report  from  Advisory 
Neighborhood  Commission  2A  ("ANC  2A")  on  the  GWU/WETA  application; 

Be  it  resolved,  that  ANC  2 A  hereby  approves  and  adopts  the 
attached  "Report  of  Advisory  Neighborhood  Commission  2A  to  the 
Zoning  Commission  on  Application  No.  93-9C  for  Planned  Unit 
Development  and  Map  Amendment"  as  the  report  and  recommendation  of 
ANC  2A  to  the  Commission;  and 

Be  it  Further  Resolved,  that  ANC  2A  strongly  opposes  Application 
No.  93-9C  for  the  reasons  set  forth  in  ANC  2A's  report. 


J  n  Oc^fbher  f?"?-"^ 


Date 


8MD  01  SWIFT 

02  LAMB 

03  TYLER 

04  LAUDA 

05  KELLY 

06  MADDUX 


AYE 


NAY 


JL. 


ABSTAIN 


ABSENT 


31 


MOVED 


IS 


SECONDED 


RETARY        T~ 


SECRETARY 
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BEFORE  THE  ZONING  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 


In  re:   Application  of  The  George 
Washington  University  and  The 
Greater  Washington  Education 
Telecommunications  Association 


Case  No.  93-9C 

ANC  2A 

Hearing:  October  25,  1993 


MOTION  TO  DISMISS  CASE 

Advisory  Neighborhood  Commission  2A  ("ANC  2A")  respectfully 
moves  the  Zoning  Commission  to  dismiss  this  case  on  the  grounds 
that  the  project  proposed  by  the  Applicants  violates  the  Height 
of  Buildings  Act  and  that  the  Zoning  Commission  has  no  authority 
to  approve  a  project  that  violates  said  Act. 

The  Height  of  Buildings  Act,  D.C.  Code  5-401  et  seq. 
("Height  Act")  limits  the  height  to  which  buildings  and  other 
structures  may  be  erected  in  the  District  of  Columbia. 

The  Height  Act  provides  that  the  height  of  a  building  may 
not  exceed  the  width  of  the  street  on  which  it  fronts  plus  twenty 
feet  (D.C.  Code  5-405(a)).   The  site  of  Applicants'  proposed 
project  fronts  on  21st  Street  and  on  H  Street,  both  of  which  are 
ninety  feet  wide.   Thus,  the  height  limit  on  the  subject  site  is 
110  feet.   The  roof  of  Applicants'  proposed  building  is  116  feet 
7  9/16  inches  above  the  measuring  point  and,  therefore,  violates 
the  height  limit  imposed  by  the  Height  Act. 

The  Height  Act  allows  the  following  structures  to  be  erected 
above  the  otherwise  applicable  height  limit:   "spires,  towers, 
domes,  minarets,  pinnacles,  penthouses  over  elevator  shafts, 
ventilation  shafts,  chimneys,  smokestacks,  and  fire  sprinkler 
tanks"  (D.C.  Code  5-405 (h)).   That  exception  does  not  include 
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dish  antennas  such  as  those  on  the  roof  of  the  Applicants' 
proposed  building.   Thus,  such  dish  antennas  may  only  be  erected 
within  the  110  foot  limit.   The  dish  antennas  as  proposed  also 
violate  the  Height  Act  since  they  are  all  above  the  110  foot 
limit. 

The  Zoning  Commission  has  no  authority  to  approve  a  project 
that  violates  the  Height  Act,  and  the  Commission  should, 
therefore,  dismiss  this  case.   No  purpose  is  served  by  holding 
hearings  on  a  project  that  the  Commission  lacks  authority  to 
approve. 

Dismissal  should  be  without  prejudice  to  the  Applicants 

submitting  a  revised  application  that  complies  with  the  Height 

Act,  if  they  choose  to  do  so. 

Respectfully  submitted, 

ADVISORY  NEIGHBORHOOD 
COMMISSION  2A 


By: 


Sara  Maddux,  Chairperson 


CERTIFICATE  OF  SERVICE 
I  hereby  certify  that  a  copy  of  the  foregoing  Motion  to 
Dismiss  Case  was  hand  delivered  on  October  18,  1993  to  Whayne  S. 
Quin,  Wilkes,  Artis,  Hedrick  &  Lane,  Suite  1100,  1666  K  Street 
NW,  Washington,  DC  20006. 


Sara  Maddux 


-  2  - 
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EXHIBIT  NO.  13 


October  18,  1993 

REPORT  OF  ADVISORY  NEIGHBORHOOD  COMMISSION  2A 

TO  THE  ZONING  COMMISSION  ON  APPLICATION  NO.  93-9C 

FOR  PLANNED  UNIT  DEVELOPMENT  AND  MAP  AMENDMENT 

This  report  sets  forth  the  issues  and  concerns  of  Advisory 
Neighborhood  Commission  2A  ("ANC  2A")  regarding  the  application 
of  the  George  Washington  University  ("GWU")  and  the  Greater 
Washington  Education  Telecommunications  Association  ("WETA"), 
docketed  as  Case  No.  93-9C,  for  approval  of  a  Planned  Unit 
Development  ("PUD")  and  Zoning  Map  amendment  from  R-5-C  to  C-3-C 
to  permit  construction  of  an  eight  story  building  at  the  corner 
of  21st  and  H  Streets  NW  (Lot  880,  Square  101)  to  be  used  by  GWU 
and  WETA.   For  the  reasons  set  forth  below,  ANC  2A  strongly 
recommends  that  the  Zoning  Commission  ("Commission")  deny  the 
application. 

Summary 

The  application  should  be  denied  because  the  proposed 
project  1)  violates  the  Height  of  Buildings  Act  (Part  II  below) , 
and  2)  does  not  meet  the  standards  for  a  PUD  (11  DCMR  2400)  in 
that:   a)  the  Applicants  are  using  the  PUD  process  to  circumvent 
the  Zoning  Regulations  governing  university  development  pursuant 
to  an  approved  campus  plan  (Parts  I,  III,  and  IV  below),  b)  the 
proposed  project  is  not  consistent  with  GWU's  approved  campus 
plan  (Part  III  below) ,  c)  the  proposed  project  is  not  consistent 
with  city-wide  and  neighborhood  goals,  plans,  and  programs  and  is 
not  consistent  with  the  Comprehensive  Plan  (Part  IV  below) , 
d)  the  proposed  project  is  not  in  scale  with  surrounding  uses  and 
is  not  appropriate  for  the  campus  plan  area  (Part  V  below) , 
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e)  the  Applicants'  analysis  understates  or  ignores  traffic  and 
parking  impacts  (Part  VI  below) ,  f )  the  economic  and  fiscal 
benefits  claimed  for  the  proposed  project  are  overstated  (Part 
VII  below) ,  g)  the  proposed  project  does  not  provide  amenities 
and  benefits  that  are  not  available  under  existing  zoning 
controls  (Part  VIII  below),  and  h)  the  Applicants'  analysis 
understates  or  ignores  potential  impacts  of  WETA's  electronic 
equipment  (Part  IX  below) . 

Much  of  the  application  addresses  the  public  benefits  of 
WETA's  activities  and  the  desirability  of  relocating  WETA's 
facilities  to  the  District  of  Columbia.   ANC  2A  is  not  opposed  to 
WETA's  activities  nor  to  relocation  of  WETA  to  the  District  of 
Columbia  nor  to  relocation  of  WETA  to  an  appropriately  zoned  site 
in  the  Foggy  Bottom/West  End  area.   ANC  2A  opposes  the  subject 
application  because,  as  shown  below,  the  particular  site  selected 
by  the  Applicants  is  not  appropriate  for  WETA's  facilities. 

There  are  numerous  alternative  sites  throughout  the  District 
that  would  be  suitable  for  WETA's  facilities  and  would  provide 
the  same  or  greater  benefits  to  the  community  as  the  proposed 
site.   If  WETA  must  be  near  GWU  (rather  than  one  of  the  other 
universities  or  colleges  in  the  District) ,  there  are  several 
undeveloped  sites  in  commercially  zoned  areas  north  of 
Pennsylvania  Avenue  within  walking  distance  of  the  GWU  campus 
area.   WETA  could  also  consider  locating  near  one  of  the  other 
universities  or  colleges  in  the  District.   For  example,  Howard 
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University's  minority-operated  and  financially-strapped 
television  station  (WHMM)  might  benefit  significantly  from  co- 
location  with  WETA's  facilities,  and  such  a  partnership  would 
produce  similar  or  enhanced  benefits  to  the  District,  the 
university  community  within  the  netro  area,  and  the  citizens  of 
the  District. 
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I.    The  Applicants  Are  Using  the  Proposed  Planned 
Unit  Development  to  Circumvent  the  Zoning 
Regulations  Governing  University  Development 
Pursuant  to  an  Approved  Campus  Plan. 

"The  PUD  process  shall  not  be  used  to  circumvent  the  intent 
and  purposes  of  [the  Zoning  Regulations]"  (11  DCMR  2400.5).   The 
Zoning  Regulations  allow  university  uses  in  residential  districts 
only  pursuant  to  a  campus  plan  approved  by  the  Board  of  Zoning 
Adjustment  ("BZA")  (11  DCMR  210).   The  campus  plan  regulations 
provide  a  mechanism  for  an  overall  evaluation  of  the  effect  of 
university  development  on  residential  areas.   The  campus  plan 
must  show  that  overall  development  of  the  university  will  not 
adversely  affect  the  neighborhood  due  to  noise,  traffic,  number 
of  students  or  other  objectionable  conditions.   Individual 
university  projects  must  be  consistent  with  the  approved  campus 
plan. 

The  BZA  issued  its  final  approval  of  GWU ' s  "Campus  Plan  for 
the  Year  1985  Through  the  Year  2000"  ("1985  Campus  Plan")  on 
April  13,  1993.   The  GWU/WETA  project  is  not  identified  in  the 
approved  1985  Campus  Plan. 

Campus  plans  are  the  result  of  long  development  times, 
extensive  negotiations  between  a  university  and  the  ANC  and 
community  associations,  lengthy  public  hearings,  and  occasional 
court  appeals.   While  the  results  of  the  campus  plan  process  may 
not  be  entirely  satisfactory  to  all  parties,  the  campus  plan 


^   Lew  V.  District  of  Columbia  Board  of  Zoning  Adjustment. 
570  A. 2d  739,  749  (D.C.  App.  1990). 
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governs  development  in  the  campus  area  for  the  period  of  the 

plan.   Each  community  expects  that  the  campus  plan  will  be 

followed  and  that  the  campus  plan  will  be  re-opened  if 

circumstances  change  during  the  plan  period  (e.g. .  major  change 

in  use  of  a  parcel  or  significant  increases  in  objectionable 

impacts  on  the  neighborhood) .   In  sum,  development  in  a  campus 

plan  area  is  subject  to  an  overall  planning  regime. 

In  this  case,  the  Applicants  seek  to  circumvent  the  campus 

planning  process  mandated  by  the  Zoning  Regulations  by  requesting 

piecemeal  consideration  of  a  single  project  and  piecemeal  change 

to  the  approved  campus  plan.   The  Applicants  admit  that  the 

proposed  project  could  not  be  approved  under  the  campus  planning 

process  of  the  Zoning  Regulations.   The  Zoning  Commission  should 

not  allow  the  PUD  process  to  be  used  to  exempt  a  particular 

project  from  the  overall  campus  plan  regime  established  by  the 

Zoning  Regulations. 

II.   The  Proposed  Project  Violates  the  Height  of 
Buildings  Act. 

The  Height  of  Buildings  Act,  D.C.  Code  5-401  et  sea. 
("Height  Act")  limits  the  height  to  which  buildings  and  other 
structures  may  be  erected  in  the  District  of  Columbia. 

The  Height  Act  provides  that  the  height  of  a  building  may 
not  exceed  the  width  of  the  street  on  which  it  fronts  plus  twenty 
feet  (D.C.  Code  5-405(a)).   The  subject  site  fronts  on  21st 
Street  and  on  H  Street,  both  of  which  are  ninety  feet  wide. 
Thus,  the  height  limit  on  the  subject  site  is  110  feet.   The  roof 
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of  the  proposed  building  is  116  feet  7  9/16  inches  above  the 
measuring  point  and,  therefore,  violates  the  height  limit  imposed 
by  the  Height  Act. 

The  Height  Act  allows  the  following  structures  to  be  erected 
above  the  otherwise  applicable  height  limit:   "spires,  towers, 
domes,  minarets,  pinnacles,  penthouses  over  elevator  shafts, 
ventilation  shafts,  chimneys,  smokestacks,  and  fire  sprinkler 
tanks"  (D.C.  Code  5-405(h)).   That  exception  does  not  include 
dish  antennas  such  as  those  on  the  roof  of  the  proposed  building. 
Thus,  such  dish  antennas  may  be  erected  only  within  the  110  foot 
limit.   The  dish  antennas  as  proposed  also  violate  the  Height  Act 
since  they  are  all  above  the  110  foot  limit. 

The  Commission  has  no  authority  to  approve  a  project  that 

violates  the  Height  Act  and  the  Commission  should,  therefore, 

deny  the  application. 

III.  The  Proposed  Project  Is  Not  Consistent  with 
George  Washington  University's  Approved 
Campus  Plan. 

The  GWU/WETA  project  is  not  identified  in  GWU's  approved 
campus  plan.   The  use,  ownership,  and  height  of  the  proposed 
project  are  not  consistent  with  GWU's  approved  campus  plan. 

GWU's  approved  campus  plan  requires  university  use  of  the 
subject  site.   The  "educational  mixed  use"  described  in  the 
campus  plan  is  use  by  GWU.   WETA's  TV  and  radio  station  with  its 
offices  and  support  functions  is  a  commercial  use,  regardless  of 
WETA's  non-profit  status.   WETA  is  not  and  cannot  be  a  university 
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use.   The  Applicants  admit  (p.  16)  that  WETA  does  not  qualify  as 

a  university  use  permitted  in  residential  districts.   In 

addition,  WETA  has  informed  ANC  2A  that  the  proposed  project  will 

be  developed  as  a  commercial  condominium  with  WETA  owning  some 

portion  of  the  condominium.   Thus,  both  the  ownership  and  the  use 

of  the  subject  site  are  not  consistent  with  GWU's  approved  campus 

plan. 

GWU's  proposed  1985  Campus  Plan  included  proposals  for 

increased  height  limits  in  certain  areas  of  the  campus,  including 

the  subject  site,  which  GWU  asked  the  B2A  to  approve  "in  concept" 

(while  acknowledging  that  only  the  Zoning  Commission  could 

approve  such  height  increases) .   The  BZA  declined  to  evaluate  the 

proposed  height  increases  on  the  ground  that  it  lacked 

jurisdiction  to  do  so.   The  District  of  Columbia  Court  of  Appeals 

reversed  that  decision  of  the  BZA  and  held:^ 

We  conclude  that  the  BZA  mistook  its  lack  of 
authority  to  approve  the  proposals  [for 
height  increases,  street  closings,  and 
pedestrian  bridges]  for  a  lack  of 
jurisdiction  to  assess  the  impact  of  the 
proposals  on  the  surrounding  neighborhood  in 
its  review  of  the  campus  plan. 


The  essence  of  the  BZA's  regulatory  mandate 
in  approving  a  campus  plan  is  to  evaluate 
whether  proposed  use  as  a  college  or 
university,  as  a  whole,  is  likely  to  become 
objectionable  to  neighboring  property  because 
of  noise,  traffic,  number  of  students  and 
other  conditions.  [Citations  omitted].   In 
abstaining  from  consideration  of  such 


2 


Lew,  supra.  570  A. 2d  at  750-752. 
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significant  and  controversial  factors  as  the 
traffic  and  parking  effects  of  street 
closings  and  the  impact  on  the  surrounding 
neighborhood  of  height  increases,  the  BZA 
based  its  ultimate  conclusion  —  that  the 
plan  would  not  result  in  objectionable 
conditions  —  not  on  the  plan  as  a  whole  but 
on  a  redacted  version. 


We  hold  that  the  Board's  failure  to  consider 
the  effects  of  proposed  street  closings, 
pedestrian  bridges  and  relief  from  height 
restrictions  rendered  its  findings 
inadequate,  and  legally  insufficient  to 
support  the  ultimate  conclusions  which 
underlie  approval  of  the  plan. 

When  the  Court  remanded  the  case  to  the  BZA,  GWU  amended  the 
proposed  campus  plan  to  delete  the  proposals  for  height 
increases,  and  the  BZA  then  approved  the  amended  plan.   Thus,  the 
BZA's  order  approving  GWU's  campus  plan  is  based  on  an  evaluation 
that  assumes  there  will  be  no  height  increases  within  the  campus 
plan  area. 

In  approving  GWU's  campus  plan,  the  BZA  evaluated  the 
impacts  of  the  overall  university  development  described  in  the 
plan.   That  evaluation  was  based  on  university  use  of  the  subject 
site  and  a  90  foot  height  limit  on  the  subject  site.   The 
Applicants  ask  the  Zoning  Commission  to  circumvent  and  undermine 
the  basis  for  the  BZA's  overall  evaluation  of  campus  development 
with  a  proposal  for  commercial,  non-university  use  and  ownership 
and  a  height  in  excess  of  116  feet  on  the  subject  site. 
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IV.  The  Zoning  Commission  Should  Not  Process  the 
Subject  Application  Until  GWU  Begins 
Construction  of  Residence  Halls  on  Campus  to 
Eliminate  Objectionable  Conditions  Created  by 
the  Large  Number  of  Students  Residing  in  the 
Foggy  Bottom  Neighborhood  Outside  the  Campus 
Boundaries. 

A  PUD  must  be  compatible  "with  city-wide  and  neighborhood 
goals,  plans,  and  programs"  (11  DCMR  2400.4),  and  the  PUD  process 
may  not  "result  in  action  that  is  inconsistent  with  the 
Comprehensive  Plan"  (11  DCMR  2400.5).   As  shown  below,  GWU's 
student  housing  policy  is  creating  significant  objectionable 
conditions  in  residential  areas  adjoining  the  campus  plan  area  in 
violation  of  the  approved  1985  Campus  Plan,  the  Zoning 
Regulations,  and  the  Comprehensive  Plan.   Zoning  authorities 
should  not  be  considering  and  acting  on  individual  university 
projects  (much  less  commercial  projects)  until  GWU  takes  concrete 
actions  to  eliminate  such  overall  objectionable  conditions.   This 
issue  illustrates,  once  again,  why  it  is  inappropriate  for  the 
Zoning  Commission  to  allow  the  Applicants  to  use  the  PUD  process 
for  piecemeal  consideration  of  individual  projects  within  a 
campus  plan  area. 

Based  on  its  announced  construction  program  for  the  period 
1993  through  1998,  it  is  clear  that  GWU  does  not  plan  to 
construct  an  adequate  number  of  residence  hall  beds  on  campus 
within  the  period  covered  by  the  1985  Campus  Plan  to  remove  the 
objectionable  conditions  created  in  the  residential  neighborhood 
as  a  result  of  the  absence  of  on-campus  residence  hall 
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construction.   Both  the  Comprehensive  Plan  and  the  BZA's  order  on 
the  1985  Campus  Plan  require  GWU  to  construct  additional  student 
housing  on-campus.   The  resources  that  GWU  intends  to  devote  to 
the  WETA  building  could  be  used  to  construct  residence  halls  on 
campus  and  the  site  of  the  proposed  WETA  building  would  be 
suitable  for  on-campus  student  housing.   ANC  2A  strongly 
recommends  that  GWU  not  be  permitted  to  proceed  with  any 
construction  projects  until  GWU  begins  construction  of  sufficient 
new  residence  hall  beds  to  house  all  fulltime  undergraduate 
students  on-campus. 

A.  History  and  Effects  of  GWU  student  Housing 
The  BZA  approved  a  campus  plan  for  GWU  in  1970  (Order  No. 
10403)  ("1970  Campus  Plan").   The  1970  Campus  Plan  was  premised 
on  an  enrollment  of  15,000  students  (10403  Ex.  11,  p.  3).^  In 
1983,  the  BZA  ordered  GWU  to  submit  an  updated  campus  plan  (Order 
No.  13966).   On  April  30,  1986,  GWU  filed  its  proposed  1985 
Campus  Plan.   Under  the  1970  Campus  Plan,  GWU  added  3,700,000 
gross  square  feet  of  new  construction  within  the  campus  area 
(14455  Ex.  13,  p.  19).*   In  the  1985  Campus  Plan,  GWU  proposed  to 
increase  enrollment  to  20,000  students  and  to  construct  an 
additional  2,400,000  gross  square  feet  of  buildings  (14455  Ex. 
13,  pp.  43,  46,  57).   The  construction  accomplished  under  the 


^  "10403  Ex.  "  refers  to  the  exhibits  on  file  in  BZA  case 

No.  10403. 

*  "14455  Ex.  "  refers  to  the  exhibits  on  file  in  BZA  case 

No.  14455. 
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1970  Campus  Plan  and  the  construction  proposed  under  the  1985 
Campus  Plan  did  not  include  construction  of  any  residence  halls. 
Rather,  GWU  pursued  a  policy  of  purchasing  existing  residential 
buildings  within  the  campus  area,  evicting  the  tenants,  and 
converting  the  buildings  to  student  residence  halls.   The  only 
remaining  non-University  apartment  buildings  within  the  campus 
area  are  The  President  Condominium,  which  was  purchased  and 
converted  by  its  tenants  in  1980,  and  The  West  End  Apartments, 
which  GWU  attempted  to  acquire  in  violation  of  the  Tenant 
Opportunity  to  Purchase  Act  and  the  George  Washington  University 
Higher  Education  Facilities  Revenue  Bond  Act  of  1981  and  is  the 
subject  of  pending  litigation  brought  by  the  District  of  Columbia 
and  the  tenants  to  enforce  the  tenants'  rights.   GWU  has  not 
constructed  a  new  student  residence  hall  in  living  memory. 

The  Fall  1992  enrollment  at  GWU  was  6,507  undergraduate 
students  and  8,628  graduate  students.   The  total  capacity  of 
existing  GWU  residence  halls  is  2,850  students.   Census  data 
indicate  that  there  are  7,827  residents  (including  students) 
outside  the  campus  boundaries  but  within  ANC  2A.   GWU  estimates 
that  2,388  students  reside  in  ANC  2A  outside  the  campus 
boundaries,  which  means  that  approximately  30%  of  the  total 
population  outside  the  campus  boundaries  is  students.   The 
distribution  of  student  residents  is  not  uniform  —  some 


'    Census  data  indicate  that  there  are  3,934  residents 
(including  students)  within  the  campus  boundaries. 
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buildings  have  greater  concentrations  of  student  residents  (e.g. . 
Columbia  Plaza  is  over  50%  students  and  Jefferson  House  and 
Claridge  House  are  over  40%  students)'  and  some  have  virtually 
none  (e.g. .  Watergate) .   GWU  actively  promotes  off-campus  student 
housing;  for  example,  by  promoting  the  availability  of  apartments 
for  students  at  Columbia  Plaza. 

Housing  large  numbers  of  students  is  an  institutional 
university  use  that  is  not  compatible,  economically  or  socially, 
with  a  viable,  permanent  residential  neighborhood.   The  Zoning 
Regulations  expressly  recognize  "number  of  students"  as  one  of 
the  objectionable  conditions  that  can  be  created  by  university 
use  in  residential  districts  (11  DCMR  210).   While  ANC  2A 
recognizes  that  not  all  students  are  a  burden  as  neighbors,  large 
numbers  of  students  in  a  residential  neighborhood  inevitably 
include  many  students  who  create  conditions  that  are  not 
compatible  with  permanent  residential  use.   ANC  2A's 
Commissioners  regularly  receive  complaints  regarding  problems 
caused  by  the  large  number  of  students  living  in  off-campus  areas 
(some  written  examples  are  attached,  including  complaints  filed 
with  the  D.C.  Council).   When  neighborhood  representatives  have 
requested  GWU's  assistance  in  dealing  with  students  living  off- 
campus  who  exhibit  inappropriate  behavior,  GWU  has  claimed  that 
it  is  not  within  the  university's  jurisdiction.   In  any  event, 
enforcing  non-objectionable  behavior  would  place  an  undue  burden 


'  Based  on  counts  received  from  desk  managers  and  residents. 
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on  residents  who  would  be  required,  post. facto,  to  report 

objectionable  conditions  and  follow  through  on  their  correction. 

The  District  of  Columbia  is  particularly  concerned  about 

preserving  its  permanent  resident  population  and  tax  base. 

Student  residents,  who  displace  permanent  residents,  contribute 

little  to  the  local  tax  base  since  their  incomes  are  usually 

minimal  and  their  legal  residence  is  usually  elsewhere. 

B.  The  Comprehensive  Plan  and  the  Campus  Plan 

The  first  major  priority  of  the  Comprehensive  Plan  for  the 

National  Capital  is  stabilizing  the  District's  neighborhoods  (10 

DCMR  101.1(a) ) : 

The  successful  and  creative  functioning  of 
neighborhoods  is  a  fundamental  concern. 

The  District  elements  of  the  Plan  propose 
that  the  residential  character  of 
neighborhoods  be  maintained  and  improved. 

Ensuring  good  quality  neighborhoods  is  of 
utmost  importance  to  the  District. 

The  District  elements  of  the  Plan's  policies 
and  strategies  on  increasing  housing 
opportunities,  neighborhood  commercial 
facilities,  and  improving  transportation  in 
some  neighborhoods  will  be  combined  with 
other  District  policies  on  historic 
preservation,  environmental  quality,  and 
public  facilities  to  conserve  functioning, 
stable  neighborhoods  and  to  improve  those 
which  need  redirection  (emphasis  added) . 

Preserving  or  creating  residential  neighborhoods  is  always  a  high 

priority  goal  in  planning  for  urban  core  areas,  but  one  that  is 

not  often  realized.   For  example,  one  of  the  major  priorities  of 

the  Comprehensive  Plan  for  the  downtown  areas  is  "to  re-establish 
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a  residential  community  in  the  heart  of  the  District"  (10  DCMR 

104.1).   In  pursuit  of  that  objective.  District  planning  and 

zoning  authorities  seek  to  create  a  "living  downtown"  through  the 

use  of  various  incentives  for  residential  construction.   Foggy 

Bottom  already  is  an  existing,  historic,  viable  residential 

community  in  the  neighborhood  ring  adjacent  to  downtown,  and  the 

Comprehensive  Plan  requires  that  such  neighborhoods  be  preserved 

as  viable  residential  areas. 

The  Comprehensive  Plan  land  use  map  designates  areas  within 

GWU's  campus  plan  boundaries  for  "Institutional"  uses,'  but 

reserves  areas  in  the  Foggy  Bottom  neighborhood  outside  the 

campus  plan  boundaries  for  residential  and  some  commercial  uses. 

The  Comprehensive  Plan  expressly  recognizes  the  deleterious 

impact  of  large  numbers  of  GWU  students  living  off-campus  in  the 

Foggy  Bottom  neighborhood  and  the  need  for  GWU  to  construct  new 

residence  halls  within  the  campus  boundaries:* 

Continuing  pressure  from  the  university, 
resulting  from  the  destruction  of  housing, 
the  extensive  construction  of  buildings 
leased  for  commercial  use,  and  the  complete 
lack  of  construction  of  dormitories  is  of 
grave  concern  to  the  Foggy  Bottom  residential 
community.   Intense  student  pressure  on  Foggy 
Bottom's  housing  stock  outside  the  campus, 
combined  with  the  impact  of  university 
generated  traffic  has  had  an  extremely 
disruptive  effect  on  residential  Foggy 


The  "Institutional"  category  is  defined  as  "land  and 
facilities  occupied  by  colleges,  universities,  hospitals,  religious 
institutions  and  similar  facilities  are  the  predominant  uses". 

'   District  of  Columbia  Comprehensive  Plan  Amendments  Act  of 
1989,  D.C.  Law  8-129,  37  D.C.  Reg.  55,  175  (Jan.  5,  1990). 
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Bottom.   Additional  measures  will  be  needed, 
including  dormitory  construction  and  the 
conversion  of  buildings  leased  for  commercial 
use  for  dormitory  use,  if  an  acceptable  urban 
campus  environment  of  GWU  is  to  be  achieved. 

The  Comprehensive  Plan  also  includes  the  following  actions  in 

support  of  plan  objectives  in  Ward  2:' 

Update  and  follow-up  campus  plans  for  George 
Washington  University  and  Georgetown 
University.   Encourage  special  efforts  to 
require  George  Washington  University  to 
provide  on-campus  dormitory  accommodations, 
to  provide  campus  parking,  and  to  take 
account  of  the  residential  and  historic 
district  status  of  Foggy  Bottom  west  of  24th 
Street. 

The  Ward  2  land  use  objectives  of  the  Comprehensive  Plan  include 

"maintain  and  enhance  older  established  residential  neighborhoods 

and  areas,  including  .  .  .  Foggy  Bottom,  West  End  .  .  .".'"  The 

Comprehensive  Plan  also  provides  that  "generation  of  sufficient 

tax  revenues  to  fund  the  District's  budget  is  a  top  government 

priority"  (10  DCMR  200.17). 

The  proposed  1985  Campus  Plan  did  not  provide  for  any 

residence  hall  construction  —  the  only  properties  proposed  for 

residential  use  were  three  existing  apartment  buildings  not  owned 

by  GWU  (the  Schenley,  the  West  End,  and  the  President  (14455  Ex. 

13,  pp.  51-52).   The  BZA's  order  approving  the  1985  Campus  Plan 

stated  that  "the  Board  also  finds  persuasive  the  testimony  of  ANC 


District  of  Columbia  Comprehensive  Plan  Amendments  Act  of 


1989,  D.C.  Law  8-129,  37  D.C.  Reg.  55,  191  (Jan.  5,  1990). 

District  of  Columbia  Comprehensive  Plan  Amendments 
1989,  D.C.  Law  8-129,  37  D.C.  Reg.  55,  186  (Jan.  5,  1990). 
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2A,  DPW,  and  others  regarding  the  need  for  additional  on-campus 
University  housing"  (14455  Ex.  90,  p.  37).   The  BZA's  order 
required  "selection  of  an  on  campus  University  owned  site  as  a 
priority  site  for  strictly  dormitory  development"  and  also 
required  GWU  to  designate  an  alternate  University  owned  site  for 
dormitory  construction  (14455  Ex.  90,  pp.  38,  41). 

GWU  now  states  that  it  has  designated  two  sites  for  on- 
campus  student  housing  with  a  capacity  for  housing  approximately 
500  students,  a  woefully  inadequate  number  (see  Part  IV. A  above). 
GWU  still  has  not  filed  an  application  for  BZA  approval,  much 
less  begun,  the  priority  dormitory  development  that  is  necessary 
to  begin  to  eliminate  objectionable  conditions  created  by  off- 
campus  student  housing. 

Unse  of  the  proposed  site  or  any  area  within  the  campus  plan 
boundary  for  a  WETA  building  would  crowd  out  other  university 
uses  for  the  almost  220,000  square  feet  proposed.   Since  the 
campus  area  already  has  limited  development  sites,  GWU's  options 
for  student  housing  on  campus  would  be  reduced  significantly. 
This  situation  is  likely  to  cause  increased  objectionable 
conditions  in  the  surrounding  residential  neighborhood. 

The  District  of  Columbia  suffers  continuing  decline  in  its 
permanent  resident  population,  with  negative  financial  and  other 
impacts.   The  Comprehensive  Plan  requires  the  Commission  to  act 
to  preserve  Foggy  Bottom  as  a  viable  neighborhood  of  permanent, 
tax-paying  residents.   GWU's  continued  failure  to  construct 
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sufficient  new  residence  hall  beds  on-campus  to  eliminate 
objectionable  conditions  in  the  neighborhood  is  not  consistent 
with  the  Comprehensive  Plan,  with  the  BZA's  order  on  the  1985 
Campus  Plan,  or  with  the  Zoning  Regulations.   Housing  large 
numbers  of  transient  students  in  the  off-campus  Foggy  Bottom 
neighborhood  is  a  de  facto  expansion  of  the  university 
"institutional"  use  beyond  the  boundaries  set  for  such  use  in  the 
Comprehensive  Plan  and  is  a  de  facto  expansion  of  the  campus  plan 
boundaries.   The  Commission  should  not  allow  GWU's  policies  and 
practices  regarding  student  housing  to  erode  the  viability  of  the 
Foggy  Bottom  and  West  End  neighborhood  outside  the  campus 
boundaries. 

C.  Requirements  for  On-Campus  Student  Housing 

At  a  meeting  with  ANC  2A,  Mr.  V.  Scott  Cole,  GWU  Associate 
Vice  President  for  Business,  asserted  that  there  is  no  student 
"demand"  for  on-campus  housing,  noting  that  15%  of  GWU's  on- 
campus  dormitory  units  were  vacant  in  the  1992-93  academic  year. 
Mr.  Cole  stated,  however,  that  students  filled  Adams  Hall 
immediately  after  GWU  made  improvements  to  the  living  conditions 
in  that  residence  hall.   GWU  can  control  the  number  of  students 
housed  on-campus  by  improving  the  condition  of  its  residence 
halls,  charging  reasonable  housing  fees,  and  requiring  fulltime 
undergraduate  students  to  live  on-campus. 

Some  universities  require  all  undergraduate  students  to  be 
housed  on-campus  and  ensure  that  any  net  increase  in 
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undergraduate  enrollment  is  accompanied  by  the  same  number  of  new 
beds  in  on-campus  housing.  There  is  no  reason  that  GWU  could  not 
do  the  same. 

Approval  of  a  campus  plan  is  predicated  on  a  finding  that 
the  campus  as  a  whole  is  "not  likely  to  become  objectionable  to 
neighboring  property  because  of  noise,  traffic,  number  of 
students,  or  other  objectionable  conditions"  (11  DCMR  210.2), 
and,  in  turn,  approval  of  particular  university  projects  is 
predicated  on  the  existence  of  the  approved  campus  plan  and  a 
similar  finding  (Id.). 

In  fact,  GWU  has  created  objectionable  conditions  in  the 

Foggy  Bottom  neighborhood,  and  the  1985  Campus  Plan  no  longer 

gives  adequate  protection  to  the  neighborhood  from  off-campus 

students  creating  objectionable  conditions.   GWU's  failure  to 

construct  residence  halls  on  campus  during  the  period  of  the  1985 

Campus  Plan  with  sufficient  beds  adequate  to  remove  the 

objectionable  conditions  in  the  off-campus  neighborhood  violates 

the  Comprehensive  Plan,  the  approved  1985  Campus  Plan,  and  the 

Zoning  Regulations.   The  Commission  should  not  process  an 

application  from  GWU  as  long  as  such  objectionable  conditions 

continue, 

V.   The  Proposed  Project  Is  Not  in  Scale  with 
Surrounding  University  Uses  and  Is  Not 
Appropriate  for  the  Campus  Plan  Area. 

PUD  objectives  include  attractive  urban  design  and  provision 

of  desired  public  spaces  (11  DCMR  2400.2)  and  diversification  in 
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the  size,  type,  design,  and  location  of  buildings  (H  DCMR 

2400.4).   The  proposed  project  does  not  meet  any  of  those 

objectives. 

The  Applicants  include  the  "common  service  area"  located 

behind  2000  Pennsylvania  Avenue  in  calculation  of  the  FAR  of  the 

proposed  project.   Zoning  Commission  Order  No.  339  provides  that: 

The  amount  of  gross  floor  area  calculated 
from  the  "common  service  area"  may  be 
included  in  the  future  development  of 
adjacent  property  which  includes  the  "common 
service  area"  only  if  the  development  is  for 
a  University  use  in  accordance  with  the 
approved  campus  plan  for  George  Washington 
University  (emphasis  added) . 

Eight-four  percent  of  the  proposed  project  will  be  used  by  WETA, 

which  is  not  a  university  use,  and  the  proposed  project  is  not  in 

accordance  with  GWU's  approved  campus  plan  (see  Part  III  above); 

consequently,  the  "common  service  area"  cannot  be  used  to 

calculate  the  FAR  of  the  proposed  project. 

The  proposed  building  is  simply  a  monolithic  cube  built  on 

the  lot  lines  at  a  height  and  FAR  significantly  in  excess  of  the 

limits  for  the  R-5-D  zone.   The  proposed  building  combined  with 

GWU's  proposed  Addition  to  the  Marvin  Center  across  21st  Street 

will  create  an  unbroken,  K  Street  canyon  effect  along  110  feet  of 

frontage  on  21st  Street.   The  Marvin  Center  with  proposed 

Addition  will  create  a  wall  over  70  feet  high  along  the  entire 

block  of  the  highly-trafficked,  relatively  narrow  21st  Street 

between  I  and  H  Streets  due  to  filling  in  of  the  open  space  at 

the  current  Marvin  Center.   The  proposed  WETA  building,  the 
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proposed  Marvin  Center  Addition,  and  the  lot-line  locations  of 

the  existing  Calhoun  Hall  and  2000  Pennsylvania  Avenue  combine  to 

create  a  K  Street-canyon  phenomenon  along  the  relatively  narrow 

right-of-way  of  21st  Street.   This  issue  also  illustrates  why  it 

is  inappropriate  for  the  Zoning  Commission  to  use  the  PUD  process 

to  consider  projects  in  isolation  from  the  overall  campus  plan 

and  other  projects  being  pursued  in  the  campus  plan  area. 

The  Applicants  describe  the  proposed  project  as  an 

appropriate  transition  from  the  commercial  zoning  of  2000 

Pennsylvania  Avenue  to  the  campus  areas  to  the  south,  east,  and 

west.   Immediately  south  of  the  subject  site  is  an  area  of 

significant  open  space  and  low  density  campus  development  in 

Square  102.   The  height  and  FAR  limits  of  the  existing  R-5-D 

zoning  are  a  more  appropriate  transition  from  the  high-density 

commercial  area  to  the  lower  density  campus  area.   The  proposed 

project  is  simply  a  further  intrusion  of  the  C-3-C  zoning  into 

the  campus  area,  not  a  transition  from  one  to ■ the  other. 

VI.   The  Applicants'  Analysis  Understates  the 

Traffic  and  Parking  Impacts  of  the  Proposed 
Project  and  Ignores  Several  Significant 
Issues. 

The  Applicants'  analysis  assumes  that  the  279  WETA  staff  who 

will  work  in  the  proposed  building  will  conform  to  the  current 

travel  modal  split  of  persons  who  travel  to  the  GWU  campus  and 

expressly  states  that  such  assumption  is  required  for  acceptable 

parking  and  traffic  conditions  to  occur.   There  is  no  evidence 

whatsoever  that  the  WETA  staff  will  conform  to  the  travel  modes 
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used  by  the  students,  faculty,  staff,  and  visitors  who  travel  to 
the  university  daily. 

The  proposed  building  includes  a  300-seat 
theater/auditorium,  and  the  Applicants  project  that  there  will  be 
6,500  visitors  per  year  to  the  building.   The  Applicants'  traffic 
study  does  not  include  any  analysis  of  visitor  traffic  and 
parking . 

The  proposed  building  will  replace  an  existing  university 
parking  lot  but  there  is  no  analysis  of  what  effect  this  will 
have  on  the  overall  parking  capacity  required  by  the  canpus  plan. 
There  also  is  no  analysis  of  the  ir.pact  of  the  50,000  square  foot 
Addition  to  the  Marvin  Center  on  traffic  and  parking  in  this 
area.   Traffic  and  parking  inpacts  of  the  proposed  WETA  building 
cannot  be  analyzed  in  isolation  fron  the  traffic  and  parking 
impacts  of  other  GWU  projects  and  the  car.pus  plan  as  a  whole. 
Once  again,  this  illustrates  the  inappropr lateness  of  the  Zoning 
Commission  using  the  PUD  process  to  consider  a  project  in  the 
campus  plan  area. 

The  WETA  zip  code  study  is  not  reliable  since  the  size  of 
zip  code  areas  generally  increases  as  they  radiate  from  the 
central  city  and  since  geo-coded  addresses  were  not  used. 
Therefore,  it  is  difficult  to  allocate  any  residents  to  transit 
beyond  the  District,  Alexandria,  and  Arlington,  and  it  is  not 
clear  what  proportion  of  residents  from  these  three  localities 
should  be  so  allocated. 
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There  is  no  indication  that  the  proposed  retiming  of  the 
signalization  at  21st  and  H  Streets  is  practical  or  acceptable  to 
the  D.C.  Department  of  Public  Works.   With  the  District's  new 
automated  traffic  control  system,  retiming  signals  cannot  be  done 
in  isolation  but  must  be  coordinated  with  other  signals  in  the 
same  traffic  flow  patterns. 

Finally,  the  Applicants'  "Transportation  System  Management 

Plan"  is  an  optimal,  generic  template  for  such  a  plan,  but  is  not 

a  plan  itself. 

VII.  The  Economic  and  Fiscal  Benefits  Claimed  for 
the  Proposed  Project  Are  Overstated  and  Are 
Based  on  Several  Questionable  Assumptions. 

The  Applicants'  analysis  of  economic  and  fiscal  benefits 
compares  the  proposed  project  to  the  existing  use  of  the  site  as 
a  parking  lot.   That  comparison  is  a  fundamental  flaw  that 
underlies  the  entire  analysis.   An  appropriate  analysis  would 
compare  the  proposed  project  to  development  of  the  subject  site 
with  a  GWU  educational  mixed-use  building  in  accordance  with  the 
approved  campus  plan  and  construction  of  a  WETA  building  at 
another  site  outside  the  campus  area. 

Using  the  latter  comparison,  the  relative  economic  and 
fiscal  benefits  generated  by  the  proposed  project  are  meager,  if 
any.   There  is  no  evidence  that  the  new  direct  GWU  jobs  will  be 
created  only  by  the  proposed  GWU/WETA  project;  the  campus  plan 
projects  growth  by  GWU  without  the  WETA  project.   Direct  and 
indirect  job  generation  (and  related  economic  activity)  in  the 
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District  would  not  differ  significantly  between  the  proposed 

project  and  the  alternative  of  separate  developments  by  WETA  and 

GWU. 

The  Applicants'  analysis  also  includes  sone  questionable 

assumptions  and  assertions.   For  example,  indirect  job  creation 

for  GWU  operations  is  shown  as  5%  but  for  WETA  operations  is 

shown  as  34%  --  the  difference  is  not  credible,  absent  supporting 

evidence,  since  spinoff  incom.e  for  the  tv/o  operations  has  the 

same  economic  multiplier.   The  Applicants  study  states  that  70% 

of  direct  WETA  jobs  are  managers,  professionals,  and  technicians 

and  that  60%  of  WETA ' s  employees  are  support  staff  --  that 

discrepancy  may  affect  other  numbers  generated  in  the  study. 

VIII.  The  Proposed  Project  Does  tlot  Provide 

Amenities  and  Benefits  to  the  District  of 
Columbia  and  the  Neighborhood  that  V.'ould  Mot 
Be  Available  under  Existing  Zoning  Controls 
with  WETA  Located  on  a  Katter-of -Right  Site 
Elsewhere  in  the  District  of  Colunbia. 

None  of  the  amenities  and  benefits  cited  by  the  Applicants 
depend  on  WETA  and  GWU  being  located  in  the  sane  building  in  the 
GWU  campus  area.   There  are  no  anenities  or  benefits  for  the 
District  and  the  neighborhood  that  v.-ould  not  be  available  under 
existing  zoning  controls  with  WETA  located  elsev.-hcre  in  the 
District  and  the  subject  site  developed  by  GV.X'  in  accordance  with 
the  approved  campus  plan. 

Many  of  the  claimed  amenities  v;ould  be  provided  by  WETA  to 
meet  FCC  licensure  requirements  and  as  part  of  its  ov.'n  public 
broadcasting  program,  regardless  of  WETA's  location  (e.g. . 
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amenities  no.  3,  6,  7,  8,  9,  12,  and  13).   Other  claimed 

amenities  and  benefits  would  occur  even  if  WETA  is  not  located 

within  the  GWU  campus  area  (e.g. ,  amenities  no.  1,  2,  and  14  and 

benefits  no  1  and  2) .   Yet  other  of  the  claimed  amenities  would 

occur  if  GWU  developed  the  subject  site  solely  for  university  use 

in  accordance  with  the  approved  campus  plan  f e . g. ,  amenities  no. 

4,  5,  15,  and  16).   Almost  half  of  the  claimed  amenities  accrue 

to  the  District  even  with  WETA  in  its  current  location.   There 

are  no  amenities  or  benefits  of  any  significance  that  uniquely 

benefit  the  immediate  neighborhood  of  the  proposed  project. 

IX.   The  Applicants'  Analysis  Understates  the 
Potential  Impacts  of  Vs'ETA's  Electronic 
Equipment  and  Ignores  Several  Significant 
Issues. 

Given  the  isr  'es  and  questions  identified  below,  ANC  2A 
recommends  that  a  detailed  environmental  impact  study  be  prepared 
by  an  independent  third  party  paid  for  by  the  Applicants.   V.'e 
note  that  DCRA  recently  suspended  Georgetown  University's 
application  for  a  cogeneration  power  plant  based  on  potential 
health  effects  of  electromagnetic  fields. 

The  proposed  project  includes  fifteen  transceivers,  five  on 
the  penthouse  and  ten  mounted  at  the  southeast  corner  of  the 
building.   Within  a  500  foot  radius  of  the  transceivers  in  a 
direct  beam  line  are:   Adams  Hall,  Marvin  Center,  the  upper  two 
floors  of  the  West  End  Apartments,^  Eisner  Auditorium  and  adjacent 
row  houses,  the  NROTC  building,  the  engineering  building,  the  Law 
School  buildings,  IMF,  PEPCO,  and  2000  Pennsylvania  Avenue. 
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within  the  "Near  Field"  (434  meters  or  approximately  1,300  feet) 
is  virtually  the  entire  campus  except  part  of  the  Medical  Complex 
west  of  23rd  Street  and  some  small  areas  on  the  south  edge  of  the 
campus. 

The  Applicants  analyze  only  two  of  the  fifteen  transceivers 
and  do  not  address  whether  there  are  cumulative  effects  from 
simultaneous  operation  of  multiple  transceivers. 

The  Applicants  analyze  the  two  transceivers  only  in  the 
transmission  mode  and  do  not  address  the  impact  of  radiation 
generated  in  the  receiving  mode. 

The  Applicants  address  only  electromagnetic  emissions. 
There  is  no  analysis  of  potential  interference  with  electronic 
equipment  in  nearby  residences  and  workplaces  from  electronic 
"noise"  generated  by  the  transceivers.   Residents  in  ANC  2A  have 
experienced  such  interference  from  satellite  receiving  dishes  and 
in  cars  driving  near  transnission  tov;ers. 

The^Applicants  appear  to  assume  that  the  transceivers  will 
be  used  only  for  transmission  and  receipt  of  \-lETA   TV  and  radio 
productions.   However,  there  is  no  limit  placed  on  the  use  of  the 
transceivers  which  may  well  be  used  in  the  future  for 
transmission  and  receipt  of  data,  cellular  telephone,  or  cable 
television  signals.   Such  uses  would  have  different  emissions  and 
interference  implications. 

The  Applicants  analyze  only  normal  operations  of  the 
transceivers  and  do  not  address  the  potential  for  accidents  or 
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abnormal  operation  (e.g. .  incorrect  power  level  or  transceiver 
direction,  incorrect  maintenance  operations,  and  structural 
failures  such  as  bolt  shear) . 
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EXHIBIT  NO.   14 


DISTRICT  OF  COLUMBIA 
PUBUC  SCHOOLS 


Office  of  the  Superintendent 


415  12ih  SUtrt,  N.W. 
Wtahmgton.  DC.  20004 

(202)  724-4222 
FAX  (202)  727-1516 


October  21.  1993 


OCT  2  5  1993 
:' .TTA  -  F2.T 


Ms.  Madeliene  H.  Robinson 
Director,  D.C.  Office  of  Zoning 
441  Fourth  Street,  N.W.,  Room  210 
Washington,  D.C.  20001 

Dear  Ms.  Robinson: 

Subject:  Zoning  Change  Requested  By  WETA 

This  is  to  inform  you  that,  for  the  reasons  set  out  below,  the  D.C.  Public  Schools 
("DCPS")  supports  the  above-referenced  zoning  change. 

Consistent  with  its  mission  of  providing  life-long  learning  to  all  of  its  viewers,  WETA 
has,  for  some  time,  worked  closely  with  DCPS  in  designing  programs  to  benefit  school- 
age  children.  By  broadcasting  shows  in  the  areas  of  news  and  public  affairs,  nature 
science,  the  ans  and  children's  shows,  health  issues  and  community-interest 
programming,  WETA  has,  throughout  its  thirty-two  year  history,  greatly  benefited 
DCPS'  students  and  staff. 

Moreover,  as  evidenced  at  the  Capitol  ICU  Tech  Fair  this  past  spring,  WETA  has  been, 
and  continues  to  be,  involved  in  innovative  "cutting-edge"  technology  for  the  delivery 
of  communication  services  to  schools,  including  interactive  video,  media  fusion  and 
high  definition  television.  WETA  has  also  consistendy  enhanced  the  quality  of  DCPS' 
teaching,  and,  thus,  the  education  of  DCPS'  students,  by  producing  special 
programming  celebrating  such  significant  events  as  Hispanic  Heritage  Month,  Black 
History  Month,  AIDS  awareness.  Earth  Day  and  Native  American  studies,  and 
distributing  teacher  and  classroom  guides  and  reading  lists  for  many  of  the  programs 
aired  on  its  channels. 

In  addition,  this  fall,  WETA  has  concentrated  efftRts  on  individuals'  attainment  of  the 
General  Education  Development  Certificate  by  tRoadcasting  (in  English  and  Spanish) 
the  43-pan  series  "G.E.D.  -  Get  It!"  WETA  has  also  arranged  for  special  programming 
for  the  cooperative  project  "Qty  at  Peace"  between  Wilson  High  School,  a  DC.  public 
school,  and  the  SidweU  Friends  School,  and  has,  for  some  time,  worked  closely  with 
two  other  D.C.  public  schools,  Jefferson  Junior  High  School  and  Bell  Multi-Cultural 
School,  on  a  variety  of  programs,  bodi  on  and  off  the  air. 
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For  all  of  these  reasons,  and  because  WETA's  move  to  the  District  will  allow  WETA  lo 
develop  even  closer  contact  with  our  school  system,  DCPS  sutipuils  the  zoning  change 
which  WETA  has  lequested. 

Thank  you  for  your  attention  to  this  matter.  For  further  discussion  of  this  subject, 
\  please  do  not  hesitate  to  call  on  me  or  to  have  your  sta£r  call  Paula  Pcrelman,  DCPS 

Legislative  Counsel,  at  724-4222. 

Yours  truly, 


Franklin  L.  Smith 
Superintendent  of  Schools 
Chief  State  School  Officer 


FLS:bfs 

cc:  Francine  Zom  Trachtenberg 
Paula  Peiclman 
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EXHIBIT  NO.  15 


BEFORE  THE  ZONING  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 

In  re:   Application  of  the  George) 

Washington  University  and  The     )         Case  No.  93-9C 

Greater  Washington  Education     ) 

Telecommunications  Association    ) 

•APPLICANT'S  RESPONSE  AND  OPPOSITION  TO 
ANC  2A'S  MOTION  TO  DISMISS 

On  October  18,  1993,  Advisory  Neighborhood  Commission  (ANC) 
2A,  filed  with  the  Zoning  Commission  a  motion  to  dismiss  the 
above-referenced  application.   The  grounds  for  the  motion  are 
"that  the  project  proposed  by  the  Applicants  violates  the  Height 
of  Buildings  Act  and  that  the  Zoning  Commission  has  no  authority 
to  approve  a  project  that  violates  said  act."   The  Applicants, 
The  George  Washington  University  (the  University)  and  The  Greater 
Washington  Education  Telecommunications  Association  (WETA) , 
oppose  the  motion  to  dismiss  and,  for  the  reasons  set  forth 
herein,  request  the  Zoning  Commission  to  deny  the  motion  and  move 
forward  to  consider  the  application  on  its  merits. 

ANC  2A  raises  two  issues  with  respect  to  the  Act  of  1910: 

1.  The  height  of  the  building  exceeds  110  feet,  which  is 
the  maximum  permitted  under  the  Act;  and 

2.  Satellite  dish  antennas  are  not  listed  as  one  of  the 
classes  of  structure  permitted  to  exceed  the  height 
limit  otherwise  permitted  under  the  Act. 

The  Applicants  respond  as  follows: 
1 .    Height  of  Building 

The  Act  of  1910  limits  the  height  of  a  building  to  the  width 
of  the  street  plus  twenty  feet.-'   The  rights-of-way  of  both 

ZONING  COMWiSSiON 


D.C.  Code  Ann.,  §5-405(a)  (1988). 

CASE  Ha._^ 
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21st  and  H  Streets  are  ninety  feet.   The  maximuin  permitted  height 

of  the  building  is  therefore  110  feet. 

The  Act  of  1910  further  permits  certain  elements  of  a 

building  to  exceed  those  limits: 

"Spires,  towers,  domes,  minarets,  pinnacles,  penthouses 
over  elevator  shafts,  ventilation  shafts,  chimneys, 
smokestacks,  and  fire  sprinkler  tanks  ...  Provided, 
however,  that  such  structures  when  above  such  limits  of 
height  shall  be  fireproof,  and  no  floor  or  compartment 
thereof  shall  be  constructed  or  used  for  human 
occupancy  above  the  top  story  of  the  building  upon 
which  such  structures  are  placed  . . .-' 

The  Zoning  Commission  has  established  further  requirements 
for  roof  structures.   Sections  770.3,  770.6,  770.7  and  770.8  of 
the  regulations  controlling  the  height  of  buildings  or  structures 
in  commercial  districts  allow  mechanical  equipment  and  other 
penthouses  subject  to  certain  requirements.   A  copy  of  those 
sections  is  attached  as  Exhibit  1.   Section  411.11  further  allows 
the  Board  of  Zoning  Adjustment  "to  approve  the  location,  design, 
number,  and  all  other  aspects  of  such  structure  . . .  even  if  such 
structures  do  not  meet  the  normal  setback  requirements." 

The  Applicants  determined  to  design  the  proposed  building  so 
as  to  keep  the  total  height  of  the  building  as  low  as  possible, 
given  the  program  requirements  of  the  University  and  WETA.   Given 
the  maximum  permitted  height  of  110  feet  and  the  maximum 
permitted  height  of  roof  structures  of  eighteen  feet,  six  inches, 
the  total  height  permitted  for  a  building  on  this  site  is  128 
feet,  six  inches.   The  point  of  measurement  for  this  building 
(the  level  of  the  curb  opposite  the  middle  of  the  front  of  the 
building  on  21st  Street)  is  elevation  65.25  feet. 


2'   D.C.  Code  Ann.,  §5-405(h)  (1988). 
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The  building  as  proposed  has  been  designed  to  have  a  total 
height  (to  the  top  of  the  roof  structure)  of  119.13  feet,  or  more 
than  nine  feet  lower  than  the  maximum  permitted.   See  the 
building  section  attached  as  Exhibit  2.   Along  the  21st  and  H 
Street  frontages,  the  roof  structure  has  been  set  back  at  a  one- 
to-one  ratio,  so  that  the  highest  point  of  the  roof  along  the 
streets  is  at  elevation  165.88.   The  height  of  the  building  at 
this  point  is  therefore  100.63  feet. 

The  northeastern  portion  of  the  building  has  been  designed 
differently.   The  eighth  (top)  floor  of  this  portion  of  the 
building  contains  two  studios.   The  roof  of  the  studios  is  formed 
by  structural  grids  which  hold  lighting  and  other  electrical 
eqpjipment.   These  grids,  which  are  the  effective  ceilings  of  the 
studios,  are  109  feet,  7  9/16  inches  above  the  point  of 
measurement.   Above  the  grids  is  an  additional  layer  of 
insulation  on  gypsum,  dividing  the  space  into  two  levels  of  two 
feet  and  five  feet. 

All  of  the  area  above  the  level  of  the  grids  is  devoted  to 
electrical  and  mechanical  equipment  and  insulation.   None  of  this 
space  is  habitable  space.   There  is  no  staircase  or  ladder  giving 
access  to  the  space  from  within  the  building.   This  space 
accordingly  functions  as  a  roof  penthouse  devoted  to  mechanical 
equipment,  containing  somewhat  more  specialized  ec[uipment  and 
designed  to  provide  greater  sound  insulation  than  normal,  but 
otherwise  no  different  from  mechanical  penthouses  found  all  over 
the  District  of  Columbia. 

Such  a  penthouse  is  permitted  under  both  the  Act  of  1910  and 
the  Zoning  Regulations.   The  only  deviation  is  that  along 
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portions  of  the  north  and  east  sides  of  the  building,  the 
penthouse  is  not  setback  from  the  edge  of  the  roof.   Through  the 
proposed  location  of  mechanical  equipment,  the  building  is  nine 
feet  lower  than  permitted  with  a  setback  from  the  two  street 
facades.   The  Zoning  Commission  has  inherent  flexibility  under 
§2400  to  approve  such  a  design. 

2 .    Satellite  Dishes 

The  Act  of  1910  and  the  Zoning  Regulations  have  been 
consistently  interpreted  to  allow  antennas,  including  satellite 
dish  antennas,  as  "towers"  permitted  to  exceed  the  normal  height 
limits.   There  are  literally  hundreds  of  antennas  located  on  the 
roofs  of  buildings  in  the  Central  Employment  Area,  where  many 
buildings  are  permitted  to  be  built  to  the  maximum  height 
depending  upon  the  street  width.   If  antennas  could  not  exceed 
the  normal  height,  than  none  of  the  television  and  radio  stations 
which  are  located  in  and  provide  service  to  the  District  of 
Columbia  would  be  permitted  to  have  antenna  towers  greater  than 
130  feet  and  the  stations  could  not  function. 

Furthermore,  the  Board  of  Zoning  Adjustment  has  approved 
satellite  dish  antennas  clearly  above  the  level  otherwise  limited 
by  the  Act  of  1910.   In  Case  No.  15771,  by  Order  dated  December 
1,  1992  (a  copy  of  which  is  attached  as  Exhibit  3) ,  the  BZA 
approved  antennas  located  on  top  of  the  roof  structure  of  a 
building  built  to  130  feet,  the  maximum  permitted  under  the  Act 
of  1910. 

Discussion  with  the  Zoning  Administrator 

Representatives  of  the  Applicants  have  discussed  these  two 
issues  with  Joseph  F.  Bottner,  Jr.,  the  Zoning  Administrator. 
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Mr.  Bottner  indicated  that  it  was  his  view  that  (1)  the  area 
above  the  grid,  used  for  electrical  and  mechanical  equipment, 
would  be  allowed  as  a  roof  structure  above  the  normal  height 
limit  and  (2)  that  antennas  and  satellite  dishes  have  routinely 
been  permitted  above  the  roof  as  consistent  with  the  provisions 
of  the  Act  of  1910. 

Conclusion 

For  the  above-stated  reasons,  the  Applicants  therefore  urge 
the  Zoning  Commission  to  conclude  that  the  motion  to  dismiss  does 
not  state  a  basis  upon  which  the  hearing  should  be  postponed  and 
to  deny  ANC  2A's  motion  to  dismiss. 

For  the  Applicants: 

Wilkes,  Artis,  Hedrick  and  Lane, 
Chartered 


By:  U/'/l  <U^7^l(^J6fi^l^i' 
Whayne  s.  Quirr 

1666  K  Street,  N.W. 
Suite  1100 

Washington,  D.C.   20006 
202-457-7800 


October  25,  199  3 
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District  .       .olumbia  Municipal  Regulations 


768.8  On  receiving  an  application  for  an  approval  under  §768.4,  the  Board  shall  subrrit  the 
application  to  the  Director  of  the  Office  of  Planning  for  coordination,  review,  report,  and 
impact  assessment,  along  with  review  in  writing  of  ail  relevant  District  departments  and 
agencies  including  the  Department  of  Public  Worki,  the  Department  of  Housing  and 
Community  Development,  and,  if  a  historic  district  or  historic  landmark  is  involved,  the 
Slate  Historic  Preservation  Ofilcer. 

768.9  The  Board  of  Zoning  Adjustment  may  require  other  special  conditions  as  it  deems 
necessary  to  protect  neighboring  or  adjacent  property  and  to  generally  promote  the  public 
health,  safety,  and  welfare. 

SOURCE:  §5307  5  of  Regulations  effective  May  12.  1956 
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[RESERVED] 


770  HEIGHT  OF  BUILDINGS  OR  STRUCTURES  (C) 

770.1  Except  as  provided  in  this  section  and  in  chapters  20  through  25,  the  height  of  a  building 

or  structure  in  a  Commercial  district  shall  not  exceed  that  set  forth  in  the  following  table: 


DISTRICT 

HEIGHT  IN  FEET 

HEIGHT  IN  STORES 

C-1 

40 

3 

1        *^^"* 

50 

No  Umit 

02-B.  C-3-A 

65 

No  Limit 

C-3-B 

70 

6 

C-2-C.  C-3-C 

90 

No  Limit 

C-4 

no 

No  Limit 

C-5  (PAD) 

130 

No  Limit 

770.2  The  height  of  buildings  or  structures  as  specified  in  §770.1  may  be  exceeded  in  the 
instances  provided  in  §§770.3  through  770.8. 

770.3  A  spire,  tower,  dome,  pinnacles  or  minarets  serving  as  architectural  embellishments, 
penthouse  over  elevator  shaft,  ventilator  shaft,  antennas,  chimneys,  smokestacks  or  fire 
sprinkler  tanks  may  be  erected  to  a  height  in  excess  of  that  which  this  section  otherwise 
authorizes. 

770.4  In  the  C-4  district,  a  building  or  other  structure  may  be -erected  to  a  height  not  exceeding 
one  hundred  thirty  feet  (130');  Provided,  that  the  building  or  other  structure  shall  face  or 
abut  a  street  not  less  than  one  hundred  ten  feet  (110' )  wide  between  building  lines. 

\ 

770.5  In  the  C-5  (PAD)  districts,  a  building  or  other  structure  may  be  erected  to  a  height  not 
exceeding  one  hundred  sixty  feci  (160');  Provided,  that  the  following  requirements  shall 
be  met: 


\ 
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Title  11  District       Jolumbia  Municipal  Regulations 


(a)  TTic  height  of  the  building  or  structure  shall  be  measured  only  from  the  Pennsylvania 
Avenue  curb  at  the  middle  of  the  front  of  the  building  or  other  structure  to  the 
highest  point  of  the  roof  or  parapet  exclusive  of  any  structure  on  the  roof;  and 

(b)  That  portion  of  the  building  or  other  structure  that  exceeds  one  hundred  thirty-five 
feet  ( 135  ' )  in  height  shall  be  set  back  a  minimum  of  fifty  feel  (50 ' )  from  the  building 
line  along  Pennsylvania  Avenue. 

770.6  If  housing  for  mechanical  equipment,  a  stairway  or  elevator  penthouse  is  provided  on  the 
roof  of  a  building  or  structure,  it_  shall  be  erected  or  enlarged  as  follows: 

(a)  It  shall  meet  the  requirements  of  §411; 

(b)  It  shall  be  set  back  from  all  exterior  walls  a  distance  at  least  equal  to  its  height  above 
the  roof  upon  which  it  is  located; 

(c)  In  the  C-5(PAD)  District,  it  shall  be  set  back  from  that  portion  of  the  perimeter  of 
the  roof  fronting  on  a  street  a  minimum  distance  equal  to  twice  the  height  of  the  roof 
structure  above  the  roof  upon  which  it  is  located;  and 

(d)  It  shall  not  exceed  eighteen  feet  sLx  inches  (18'  6")  in  height  above  the  roof  upon 
which  it  is  located.  Mechanical  equipment  shall  not  extend  above  the  permitted 
eighteen  foot  six  inch  (18'  6")  height  of  the  housing. 

770.7  Housing  for  mechanical  equipmcni,  a  stairway  or  elevator  penthouse  may  be  erected  to  a 
height  in  excess  of  that  authorized  in  the  district  in  which  it  is  located. 

770.8  Where  required  by  the  Act  of  June  1,  1910  (.36  Slat.  452),  a  height  in  excess  of  that 
permitted  shall  be  authorized  by  the  Mayor. 

SOURCE:  §§5201-1,  5201  2  and  5201  3  of  Regulations  etlective  May  12.  1958:  as  amended  by  Final  Rulemaking 
published  at  27  DCR  2226.  2227  (May  23,  1980).  by  Final  Rulemaking  published  at  33  OCR  3975,  3978  (July  4,  1986); 
and  Final  Rulemaking  published  at  36  DCR  1509,  1523  (February  24.  1989), 

771  FLOOR  AREA  RATIO  (C) 

771.1  Except  as  specified  in  §§771.4  through  771.6,  §778,  and  chapters  20  through  25  of  this  title, 
the  maximum  permitted  fioor  area  ratio  of  a  building  or  structure  in  a  commercial  district 
shall  be  as  specified  in  this  section. 

771.2  For  a  building  or  structure  for  which  an  application  for  a  building  permit  was  filed  on  or 
after  November  17,  1978,  the  maximum  permitted  floor  area  ratio  shall  be  as  set  forth  in 
the  following  table: 
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Government   of   the    District   of   Columbia 

BOARD  OF  ZONING  ADJUSTMENT 


Application  No.  15771  of  G  Street  Venture,  pursuant  to  11  DCMR 
3108.1,  for  special  exceptions  under  Sections  212  and  411  to  allow 
antennae  to  be  located  above  a  roof  structure  and  to  allow  two 
elextronic  sheds  to  be  located  on  a  roof  structure  of  an  office  and 
retail  building  in  a  DD/C-4  District  at  premises  1310  G  Street, 
N.W.  (Square  253,  Lot  63). 

HEARING  DATE:        November  18,  1992 

DECISION  DATE:       November  18,  1992  (Bench  Decision) 

SUMMARY  ORDER 

The  Board  provided  proper  and  timely  notice  of  public  hearing 
on  this  application  by  publication  in  the  D.C.  Register,  and  by 
mail  to  Advisory  Neighborhood  Commission  (ANC)  2C  and  to  owners  of 
property  within  200  feet  of  the  site. 

The  S"ite  of  the  application  is  located  within  the  jurisdiction 
of  ANC  2C.  ANC  2C,  which  is  automatically  a  party  to  the 
application,  submitted  written  issues  and  concerns  in  support  of 
the  application. 

As  directed  by  11  DCMR  3324.2,  the  Board  has  required  the 
applicant  to  satisfy  the  burden  of  proving  the  elements  which  are 
necessary  to  establish  the  case  for  a  special  exception  pursuant  to 
11  DCMR  212  and  411.  No  person  or  entity  appeared  at  the  public 
hearing  in  opposition  to  the  application  or  otherwise  requested  to 
participate  as  a  parxiy  in  opposition  in  this  proceeding.  Accord- 
ingly, a  decision  by  the  Board  to  grant  this  application  would  not 
be  adverse  to  any  party. 

Based  upon  the  record  before  the  Board,  the  Board  concludes 
that  the  applicant  has  met  the  burden  of  proof,  pursuant  to  11  DCMR 
3108,  and  that  the  requested  relief  can  be  granted  as  in  harmony 
with  the  general  purpose  and  intent  of  the  Zoning  Regulations  and 
Map  and  will  not  -  tend  to  affect  adversely  the  use  of  neighboring 
property  in  accordance  with  the  Zoning  Regulations  and  Map.  It  is 
therefore  ORDERED  that  the  application  is  GRANTED,  SUBJECT  to  the 
following  CONDITIONS: 

1.  The  layout  of  the  antennae  and  roof  structures  shall  be 
as  shown  on  the  revised  plans  marked  as  Exhibit  No.  22E 
of  the  record. 

2.  The  color  of  the  antennae  shall  be  similar  to,  and  no 
lighter  than,  the  brick  of  the  e.xisting  rear  facade  of 

the  building. 
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3.  The  applicant  shall  have  the  flexibility  to  reduce  the 
size  of  the  antennae  and  roof  structures,  if  possible, 
without  further  Board  review. 

Pursuant  to  11  DC.MR  3301.1,  the  Board  has  determined  to  waive 
the  requirement  of  11  DCMR  3331.3  that  the  order  of  the  Board  be 
accompanied  by  findings  of  fact  and  conclusions  of  law.  The  waiver 
will  not  prejudice  the  rights  of  any  party,  and  is  appropriate  in 
this  case. 

VOTE:  3-0  (Paula  L.  Jewell,  Maybelle  Taylor  Bennett  and 
Carrie  L.  Thornhill  to  grant;  Angel  F.  Clarens  and 
Sheri  M.  Pruitt  not  present,  not  voting). 


BY  ORDER  OF  THE  D.C.  BOARD  OF  ZONING  ADJUSTMENT 


ATTESTED  BY:   

MADELIENE  H.  ROEZl^ISON 
Acting  Director 


FINAL  DATE  OF  ORDER: 


PURSUANT  TO  D.C.  CODE  SEC.  1-2531  (1987),  SECTION  267  OF  D.C.  LAW 
2-38,  THE  HU>LAN  RIGHTS  ACT  OF  1977,  THE  APPLICANT  IS  REQUIRED  TO 
COMPLY  FULLY  WITH  THE  PROVISIONS  OF  D.C.  LAW  2-38,  AS  AMENDED, 
CODIFIED  AS  D.C.  CODE,  TITLE  1,  CHAPTER  25  (1987),  AND  THIS  ORDER 
IS  CONDITIONED  UPON  FULL  COMPLIANCE  WITH  THOSE  PROVISIONS.  THE 
FAILURE  OR  REFUSAL  OF  APPLICANT  TO  COMPLY  WITH  ANY  PROVISIONS  OF 
D.C.  LAW  2-38,  AS  AMENDED,  SHALL  BE  A  PROPER  BASIS  FOR  THE 
REVOCATION  OF  THIS  ORDER. 

UNDER  11  DCMR  3103.1,  "NO  DECISION  OR  ORDER  OF  THE  BOARD  SHALL  TAKE 
EFFECT  UNTIL-  TEN  DAYS  AFTER  HAVING  BECOME  FINAL  PURSUANT  TO  THE 
SUPPLEMENTAL  RULES  OF  PRACTICE  AND  PROCEDURE  BEFORE  THE  BOARD  OF 
ZONING  ADJUSTMENT." 

THIS  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS  AFTER 
THE  EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCH  PERIOD  AN 
APPLICATION  FOR  A  BUILDING  PERMIT  OR  CERTIFICATE  OF  OCCUPANCY  IS 
FILED  WITH  THE  DEPARTMENT  OF  CONSUMER  AND  REGULATORY  AFFAIRS. 
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EXHIBIT  NO.    16 


TRANSCRIPT   OF    PROCEEDINGS 

DISTRICT  OF  COLUMBIA  ZONING  COMMISSION 
PUBLIC  HEARING 


Application  from  George  Washington 
University  ( GWU )  and  Greater  Washington 
Telecominunicat  ions  Association  (  WETA  ) 
Reguesting  Consolidated  Review  and 
Approval  of  a  Planned  Unit  Development 
(PUD)  and  Zoning  Map  Anendment  from 
R-5-D  to  C-3-C  for  Sguare  101, 
Lot  880. 


-"a 


CO 

-J 


Pages  1  thru  176 


Washington,  D.C. 
October  25,  1993 


MILLER  RKPORTINC,  (OMI'ANV.  INC 
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12 
inches . 

CHAIRPERSON  BENNETT:   On  top  of  the  10  0  feet 
height? 

MR.  QUIN:   On  top  of  the  100  feet,  which  is  still 
approximately  nine  or  ten  feet  below  the  maximum  total 
height  that  we  could  have. 

The  issue  here  was,  how  do  we  deal  with  the  studio 
which  needs  extra  height?   What  we  have  done  with  the 
coordination  of  the  Zoning  Administrator  --we  have  reviewed 
this  with  the  Zoning  Administrator  --  is  that  we  have  seven 
feet  of  the  studio  area  above  which  is  all  mechanical 
equipment.   There  is  no  ladder  to  it.   There  are  not  stairs 
to  it.   It  is  non-habitable  space. 

Our  maximum  height  to  the  top  of  the  studio  is  109 
feet;  in  other  words,  one  foot  below  110  feet.   So  the 
bottom  line  is  that  rather  than  exceeding  the  maximum 
height,  the  architects  have  taken  great  pains  to  try  to 
squeeze  this  --  this  could  actually  go  to  18  feet  and  6 
inches  above  the  studio,  which  was  not  done. 

We  have  squeezed  that  into  seven  feet  of 
mechanical  equipment.   That  will  be  described  in  more  detail 
by  the  architect. 


MILLER  REPORTING  CO..  INC. 

507  C  STREET,  N.E. 

WASHINGTON,  D.C.   20002 

(202)  546-6666 
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13 
That,  basically,  is  why  we  believe  that  the  motion 

should  be  dismissed. 

CHAIRPERSON  BENNETT:   Thank  you. 

MR.  QUIN:   Thank  you. 

CHAIRPERSON  BENNETT:   Is  there  a  motion? 

MR.  PARSONS:   So  moved. 

CHAIRPERSON  BENNETT:   Is  there  a  second? 

MR.  ENSIGN:   Second. 

CHAIRPERSON  BENNETT:   Any  further  discussion? 

[No  response . ] 

CHAIRPERSON  BENNETT:   Hearing  none,  all  those  in 
favor  --  and  this  would  be  a  motion  to  deny  the  motion  to 
dismiss  --  all  those  in  favor  signify  by  saying  "aye." 

[Chorus  of  Ayes.] 

CHAIRPERSON  BENNETT:   Opposed? 

[No  response . ) 

CHAIRPERSON  BENNETT:   Abstentions? 

[No  response . ] 

CHAIRPERSON  BENNETT:   The  ayes  have  it. 

MR.  TUCKER:   Staff  will  record  the  vote  as  4  to  0 
--  Mr.  Johnson  abstaining  --to  deny  the  motion  to  dismiss. 
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But  this  does  show  the  earlier  scheme  where  you 
would  see  in  blue  any  little  corner  of  those  satellite 
dishes.   You  would  see  it  from  those  blue  areas.   And,  then, 
shown  here,  you  can  see  how  that  is  reduced  a  great  deal. 

Office  of  Planning,  then,  suggests  that  we  take  a 
look  at  what  would  happen  if  we  did  a  diagram  showing  where 
you  saw  25  percent  of  those  dishes.   So  this  red  --  which 
you  can  see  limits  it  even  further  --  this  red  diagram  shows 
those  areas  where  you  would  see  25  percent  of  the  dishes. 

So  you  can  see  in  this  diagram  that  the  area  of 
public  way  is  really  quite  limited  in  terms  of  where  the 
dishes  will  actually  be  seen  from  the  public. 

CHAIRPERSON  BENNETT:   Mr.  Gross,  before  you  go  on, 
as  you  are  aware,  one  of  the  concerns  that  the  ANC  raised 
had  to  do  with  the  height  of  those  dishes.   It  would  be 
useful  as  you  describe  how  they  are  placed  not  only  their 
visibility  from  public  areas,  but  also  how  they  comport  with 
our  antennae  regulations  as  it  relates  to  height  on  the 
roof . 

MR.  GROSS:   My  understanding  is  that  antennae 
regulations  would  fall  under  the  same  cateqorv  as  oenthou.sps 
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would  be  back  in  this  area  above  the  studio  will  be, 
basically,  sitting  on  this  elevation  which  is  about  116  feet 
above  grade . 

CHAIRPERSON  BENNETT:   And  the  size  of  the 
antennae?   In  other  words,  when  they  are  sitting  there,  what 
is  the  height  to  which  they,  themselves,  reach? 

MR.  GROSS:   In  other  words,  the  tip  of  the 
antennae? 

CHAIRPERSON  BENNETT:   Yes. 

MR.  GROSS:   I  am  not  certain.   I  can  give  you  that 
information  very  shortly. 

CHAIRPERSON  BENNETT:   That  would  be  useful.   That 
is  something  that  our  neighbors  are  very  concerned  about . 

MR.  GROSS:   Sure. 

MR.  QUIN:   Madam  Chairperson,  just  for  the  record, 
antennas  may  exceed  the  128.   There  is  no  height  limitation 
under  the  1910  Height  Act  for  structures  that  are  non- 
habitable.   The  Zoning  Regulations  have  put  in  the 
Regulations  that  you  do  have.   But  antennas  are  approved  as 
part  of  tlie  building  code  process. 
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where  --  the  point  is  --  not  that  case  --  I  don't  want  to 
get  into  that  case  again.   But  the  height  is  a  function  of 
approval  by  the  Mayor's  Office  above  the  height  limitations 
for  a  building. 

If  you  go  into  any  building  in  the  city  and  look 
out,  you  can  see  antennas  that  exceed  the  1910  Height  Act 
for  buildings.   And,  in  fact,  we  attach  to  our  statement  a 
BZA  approval  of  antennas  that  go  above  that  height 
limitations.   I  just  wanted  to  state  that  for  the  record. 

CHAIRPERSON  BENNETT:   Okay.   Go  ahead. 

MR.  GROSS:   That  really  concludes  my  presentation, 
unless  there  are  any  questions. 

MR.  QUIN:   I  have  one  additional  question.   A 
reference  was  made  in  an  ANC  submission  tc  common  service 
area  and  the  amount  of  gross  floor  area  generated. 

I  would  like  to  call  the  Commission's  attention  to 
two  exhibits  that  we  previously  filed.   Orr-  is  Exhibi'..  G, 
which  states  the  amount  of  GW  space,  r:-.arod  .spac?,  a--i  V.'E"'.^ 
space  --  GW  space  being  in  excess  of  ?4.C0'"  r-c\:?.i'3    feet  -- 
and  the  PUD  Order  for  2,000,  which  is  att3.;h'?d  .•   ■•  ■.  :  .  •.  '.  . 
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ZONING  COMMISSION 


EXHIBIT  WO.   17 


NOV  I  2  1993 


MEMORRNDUM 


TO:        James  Randall 

Acting  Deputy  Corporation  Counsel 
Community  Development  Division 

FROM:      Madeliene 
Direct 

SUBJECT:   Zoning  Commission  Case  No.  93-9C 
(PUD  and  Map  Amendment  @  GWU/WETA) 

The  Zoning  Commission  for  the  District  of  Columbia  requests 
advice  regarding  the  above-referenced  case.  Specifically,  the 
Zoning  Commission  requests  advice  about  whether  the  height  of  the 
structure  as  proposed  by  the  applicant  violates  the  Height  of 
Buildings  Act  of  1910  (The  Act  of  1910) . 

The  above-referenced  application  from  George  Washington 
University  (GWU)  and  the  Greater  Washington  Telecommunications 
Association  (WETA)  requests  consolidated  review  and  approval  of  a 
planned  unit  development  (PUD)  and  Zoning  Map  amendment  from  R-5-D 
to  C-3-C.  The  applicant  seeks  approval  of  the  PUD  and  change  of 
zoning  to  facilitate  construction  of  an  eight-story,  educational 
mixed-use  building  for  joint  use  by  GWU  and  WETA. 

The  application  proposes  a  height  of  116  feet  and  7  inches. 
The  maximum  permitted  height  on  the  site,  if  zoned  C-3-C,  is  110 
feet,  not  including  allowed  rooftop  structures.  The  northwestern 
portion  of  the  structure  contains  two  studios  on  the  top  (eighth) 
floor.  This  portion  of  the  structure  reaches  the  proposed  height 
of  116  feet  and  7  inches.  The  applicant  maintains  that  the  height 
is  appropriate  because  the  roof  of  the  studios  is  formed  by 
structural  grids  which  are  effectively  ceilings  for  the  studios  and 
..which  are  109  feet,  7  9/16  inches  above  the  measuring  point.  The 
applicant  maintains  that  the  portion  of  the  structure  above  the 
structural  grids  is  devoted  to  electrical  and  mechanical  equipment 
and  insulation,  and  therefore  functions  as  a  penthouse  and  should 
be  treated  as  a  penthouse  for  purposes  of  The  Act  of  1910. 

The  proposed  building  has  a  traditional  mechanical  penthouse 
in  addition  to  the  area  above  the  structural  grids  discussed  above. 
In  researching  the  files  of  the  Zoning  Commission,  I  have  been 
unable  to  ifind  a  case  where  the  Commission, has  granted  additional 
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height  for  a  rooftop  structure  other  than  the  traditional 
penthouse.  The  Commission  also  requests  that  you  speak  to  the 
issue  of  setting  precedent  if  the  Coimnission  should  be  inclined  to 
grant  the  request  for  the  additional  height  for  the  area  above  the 
structural  grids. 

I  am  attaching  documents  that  I  think  may  be  of  assistance  to 
your  office  in  reviewing  this  matter.  Although  the  Commission 
denied  the  opponents'  Motion  to  Dismiss,  I  am  including  a  copy  of 
the  Motion- and  the  Response  to  the  Motion.  Both  documents  provide 
information  about  the  height  issue.  I  am  also  including  a  copy  of 
the  public  hearing  notice,  and  one  copy  each  of  the  applicants' 
supplemental  filings  dated  August  25,  1993  and  October  8,  1993, 
respectively. 

The  Zoning  Commision  requests  that  your  response  be  submitted 
not  later  that  November  22,  1993.  If  you  have  questions,  please 
call  me  on  727-6311. 


Attachments 
OCC92-9C 
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EXHIBIT  NO.   1ft 


D.C.-44 
APRIL  1980 


Memorandum 


Government  of  the  District  of  Columbia 


TO: 


FROM: 


Joseph  Bottner 
Zoning  Administrator 


Madeli 
Dire 


Dcpartzneot, , 

Agency,  Office:    Office  of  Zoning 


Date:  November  15,  1993 


e|mnv«r-   Z.C.  Case  No.  93-9C  (PUD  &  Map  Amendment  6  21st  &  H 
Streets  N.W.  -  GWU/WETA) 


I  am  attaching  a  copy  of  the  notice  of  public  hearing;  Exhibit  Mo. 
27  (see  Tab  W) ;  and  a  copy  of  Exhibit  No.  69,  which  was  proffered 
by  the  applicants  in  the  record  of  the  2d3ove-nvimbered  case. 

The  appliccints  are  requesting  to  construct  the  area  £ibove  "Studio 
A"  that  would  house  certain  media-related  equipment.  The  roof  of 
that  area  will  have  a  height  of  116  feet.  The  opposition  indicated 
that  the  roof  of  that  area  exceeds  the  110-foot  maximum  height 
limit  and  should  not  be  permitted. 

The  Zoning  Commission  is  interested  in  your  comments  about  this 
matter  and  your  interpretation  of  the  Height  of  Buildings  Act  of 
1910  as  it  relates  to  this  matter.  The  Commission  requests  that 
you  review  and  submit  your  comments  no  later  than  November  22, 
1993.  Parties  will- have  until  November  29,  1993  to  respond  to  your 
comments . 

If  you  have  any  questions  about  this  matter,  please  call  the  Office 
of  Zoning  on  (202)  727-6311. 


cc:   Whayne  S.  Quin,  Esquire 
ANC-2A 

Bureau  of  Catholic  Indian  Missions 
West  End  Tenants'  Ass'n. 


93-9C.Bot/CBT/bhs 
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OMICK  or  TMK  eeiOO«ATION  COUNSKk 
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EXHIBIT  NO.  19 


Cpnf Idanttalt   Subject  t 
L*wy<r-dit»nt  Prlvlla|t«' 


TOi 
FSOMt 

SUBJECT! 


Nov*«b«y  18,  1993 

Madallana  H.  &obinaen 
Director,  Offle*  of  Zoning 


<N  I 

•"•V.       w 

£2'.v       ^ 

09 


I  TO: 


P 

At 


•  cor    6s««««i{j\a«ak 

•  •Ittanc   Cowicatloi 


i\>«. 


en   Counaol 


z 


Ralght  Act  ot   X910)  laauaa  Raltad  in  Zoains 
CosmlBaioQ  Caa«  Mo.  93-9C  (OVD/HBTA  PUD) 


You  hav«  requastad  our  advica  eoAcaraiDg  cha  eoapliaoca 
q£  th«  above  projacC  vleh  th«  1910  Halghc  Act,  D.C.  Coda  I  S>40S 
(1992).   Ha  ara  adviaad  by  tha  Offloa  of  ttia  Zoning  Adalnlatra- 
tor  that  tha  sbova  projact  compiles  with  hla  Intatpratatloo 
of  tha  Zoning  Kagulaclona  and  with  prior  adainlatcatlva  ptaetlea 
of  bla  Office.   Wa  alco  undaratand  that  the  Zoning  Adainiatrator 
will  tdvisa  yo«  about  his  iatarpratatieo  of  the  Height  Act  of 
1910  *•   it  appliaa  to  tha  abova  caea.  Finallyi  ve  vadaratand 
that  thara  la  adalnlatrativa  precedent  by  tha  Zoning  Adainia- 
eratev  aupporelag  hie  incarpratatiea. 

In  Cha  aTaat  that  you  raqulce  further  legal  xcviav  of  the 
above  laeuae,  plaaaa  eoatact  ehla  Office  at  727-6240.   Tha  Office 
of  the  Zoning  Adainiatrator  haa  not  requaatod  legal  advice 
on  thla  setter  at  thia  tiaa. 


cct  Jaaas  Baadall.  OCC 
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Facfimile  (202)  298-6699 


DRISCOLL  &  DRAUDb 

ATTORNCYS  AT  LAW 

SECOND  FLOOR 

1230  THIRTY-FIRST  STREET  N.W. 

WASHINGTON,  DC.  20007 


(202)  333-0330 

November   22,    1993 


EXHIBIT  NO.  20 


Admitted  in 
DC,  MD  &  VA 


Madeliene  H.  Robinson 

Director 

Office  of  Zoning 

Room  210 

441  Fourth  Street  NW 

Washington,  D.C.  20004 


Dear  Ms.  Robinson: 


Re: 


Zoning  Commission  Case  No.  93-9C 


Enclosed  for  filing  in  the  above-referenced  case  is  Advisory 
Neighborhood  Commission  2A's  Memorandum  Regarding  Height  of 
Buildings  Act.   Please  date  stamp  the  additional  copy  and  return 
it  to  us  with  our  messenger. 

Thank  you  for  your  assistance. 


Sincerely, 


James  T.    Draude 
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BEFORE  THE  ZONING  COMMISSION       «£^o    S 
OF  THE  DISTRICT  OF  COLUMBIA        ~!  — 


In  re:   Application  of  The  George 
Washington  University  and  The 
Greater  Washington  Education 
Telecommunications  Association 


Case  No.  93-9C     ro 
ANC  2A  _, 

Hearing:  October  25^  1993 

vji 


ADVISORY  NEIGHBORHOOD  COMMISSION  2A'S 
.   MEMORANDUM  REGARDING  HEIGHT  OF  BUILDINGS  ACT 

Pursuant  to  leave  granted  at  the  hearing  in  this  case, 
Advisory  Neighborhood  Commission  2A  submits  this  memorandum  to 
demonstrate  that  the  Applicants'  proposed  project  violates  the 
Height  of  Buildings  Act,  D.C.  Code  5-401  et  seq.  ("Height  Act"). 

The  Zoning  Act  of  1938  prohibits  the  Zoning  Commission  from 
enacting  regulations  that  would  allow  buildings  in  the  District 
of  Columbia  to  exceed  the  maximum  height  permitted  by  the  Height 
Act.   Act  of  June  20,  1938,  sec.  6,  52  Stat.  797,  798  (codified 
at  D.C.  Code  5-418 (a)).'   Thus,  the  Zoning  Commission  does  not 
have  authority  to  adopt  regulations  that  violate  the  Height  Act 
and  does  not  have  authority  in  this  or  any  other  case  to  approve 
a  PUD  project  that  exceeds  the  limits  imposed  by  the  Height  Act. 

The  Applicants'  proposed  project  exceeds  the  limits  of  the 
Height  Act  in  three  ways:   1)  the  height  of  the  building  exceeds 


The  Zoning  Regulations  recognize  this  statutory 
limitation  on  the  Zoning  Commission's  authority:   "In  addition  to 
any  controls  established  in  this  title  relative  to  height  of 
buildings  or  structures,  all  buildings  or  other  structures  shall 
comply  with  the  provisions  of  the  'Act  to  Regulate  the  Height  of 
Buildings  in  the  District  of  Columbia',  36  Stat.  452,  approved 
June  1,  1910,  as  amended"  (11  DCMR  2500).   The  importance  that 
Congress  attaches  to  the  Height  Act  is  shown  in  the  Home  Rule 
Act,  which  prohibits  the  D.C.  Council  from  enacting  "any  act, 
resolution,  or  rule  which  permits  the  building  of  any  structure 
within  the  District  of  Columbia"  that  exceeds  the  limits  of  the 
Height  Act  (D.C.  Code  1-233(6)). 
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the  maximum  permissible  height  for  the  subject  site,  2)  the 
elevator  penthouse  does  not  comply  with  setback  requirements,  and 
3)  the  satellite  dish  antennas  exceed  the  limits  of  the  Height 
Act. 

I .   Height  of  Building 

The  Applicants  concede  that  the  height  limit  prescribed  by 
the  Height  Act  for  the  subject  site  is  110  feet  (App.  Resp. ,  pp. 
1-2).   The  roof  over  the  studio  area  of  Applicants'  proposed 
building  is  116  feet  7  9/16  inches  (hereafter  referred  to  as 
116.5  feet  for  convenience)  above  the  measuring  point  and, 
therefore,  violates  the  height  limit  imposed  by  the  Height  Act. 

The  Statement  of  the  Applicants  (p.  13  and  Ex.  G)  describes 
the  building  height  as  116.5  feet;  the  Applicants'  drawings 
describe  the  building  height  as  116.5  feet;  the  Zoning 
Commission's  notice  of  hearing  says  the  building  height  is  116.5 
feet;  and  the  Office  of  Planning's  report  (p.  2)  says  the 
building  height  is  116.5  feet. 

The  Applicants  now  contend,  however,  that  the  building 
height  is  only  110  feet.   The  Applicants'  contention  is  based  on 
two  spurious  arguments.   First,  the  Applicants  note  that  the 
"effective  ceilings  of  the  studios"  are  109.5  feet  above  the 
height  measuring  point  (App.  Resp.,  p.  3).   The  Height  Act 
provides,  however,  that  the  height  of  a  building  is  measured  "to 


"App.  Resp.,  p.  "  refers  to  "Applicant's  Response  and 

Opposition  to  ANC  2A's  Motion  to  Dismiss",  dated  October  25, 
1993. 
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the  highest  point  of  the  roof",  not  to  the  ceiling  of  the  top 
story  (D.C.  Code  5-407).   Secondly,  the  Applicants  argue  that  the 
space  above  the  studios  between  109.5  feet  and  116.5  feet 
"functions  as  a  roof  penthouse  devoted  to  mechanical  eguipment" 
that  is  permitted  under  the  Height  Act  (App.  Resp. ,  p.  3).   The 
space  between  109.5  feet  and  116.5  feet  contains  the  lighting  for 
the  studios,  ductwork,  insulation,  and  the  roof  structure  (10/28 
Tr.  29-32).   That  space  is  part  of  the  studios,  not  a  penthouse. 
More  importantly,  the  Height  Act  does  not  include  an  exception 
for  penthouses  containing  mechanical  equipment.   The  only 
penthouses  allowed  above  the  otherwise  applicable  height  limit 
under  the  Height  Act  are  "penthouses  over  elevator  shafts"  (D.C. 
Code  5-405(h)).   The  structure  over  the  studios  is  not  an 
elevator  penthouse  (Sht.  F-17  and  F-18;  10/28  Tr .  32). 

In  sum,  the  record  plainly  shows  that  the  Applicants' 
proposed  building  exceeds  the  limits  of  the  Height  Act. 
II .   Elevator  Penthouse  Setback 

The  Height  Act  allows  "penthouses  over  elevator  shafts"  to 
be  erected  above  the  otherwise  applicable  height  limit  "provided, 
that  penthouses  .  .  .  shall  be  set  back  from  the  exterior  walls 
distances  equal  to  their  respective  heights  above  the  adjacent 
roof".   D.C.  Code  5-405(h).   The  elevator  penthouse  on  the 
proposed  building  is  not  setback  at  all  on  the  east  side  of  the 
building  (Sht.  F-17  and  F-18;  10/28  Tr .  32-33),  and,  therefore, 
violates  the  setback  requirements  of  the  Height  Act. 
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We  also  note  that  if  the  Applicants'  faux  penthouse  over  the 
studio  area  were  considered  to  be  a  "penthouse  over  elevator 
shafts"  (which  it  is  not) ,  it  too  would  violate  the  setback 
requirements  since  it  is  not  setback  at  all  from  the  north  and 
east  sides  of  the  building  (Sht.  F-17  and  F-18;  10/28  Tr.  32). 

III.   Satellite  Dish  Antennas 

The  satellite  dish  antennas  are  mounted  on  the  studio  roof, 
which  itself  is  6.5  feet  above  the  110  foot  height  limit  (Ex.  69: 
10/28  Tr.  26-28).   The  antennas  extend  to  heights  of  139.5  feet 
and  142.5  feet  (Ex.  69;  10/28  Tr.  50-53).   The  antennas  are 
entirely  above  the  110  foot  height  limit. 

The  Applicants  contend  (App.  Resp. ,  p.  4)  that  satellite 
dish  antennas  are  "towers"  which  the  Height  Act  allows  to  be 
erected  above  the  applicable  height  limit.   One  need  not  ponder 
long  to  conclude  that  when  Congress  wrote  the  "towers"  exception 
into  the  Height  Act  in  1910,  Congress  did  not  mean  satellite  dish 
antennas. 

The  following  comparison  shows  that  the  Zoning  Regulations 
also  recognize  that  "towers"  do  not  include  satellite  dish 
antennas: 

Language  of  Height  Act  (D.C.  Code  5-405(h): 

"Spires,  towers,  domes,  minarets,  pinnacles,  penthouses  over 
elevator  shafts,  ventilation  shafts,  chimneys,  smokestacks, 
and  fire  sprinkler  tanks  may  be  erected  to  a  greater  height 
than  any  limit  prescribed  in  [this  Act]  when  and  as  the  same 
may  be  approved  by  the  Mayor  of  the  District  of  Columbia". 

Language  of  Zoning  Regulations  (11  DCMR  400.3,  R  Districts): 

"A  spire,  tower,  dome,  pinnacle  or  minaret  serving  as  an 
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architectural  embellishment,  or  an  antenna  may  be  erected  to 
a  height  in  excess  of  that  which  this  section  otherwise 
authorizes" . 

Language  of  Zoning  Regulations  (11  DCMR  770.3,  C  Districts): 

"A  spire,  tower,  dome,  pinnacles  or  minarets  serving  as 
architectural  embellishments,  penthouse  over  elevator  shaft, 
ventilator  shaft,  antennas,  chimneys,  smokestacks  or  fire 
sprinkler  tanks  may  be  erected  to  a  height  in  excess  of  that 
which  this  section  otherwise  authorizes". 

The  Height  Act  does  not  include  any  exception  for  satellite 

dish  antennas;  consequently,  the  Applicants'  proposed  antennas 

violate  the  Height  Act  limits. 

Conclusion 

For  the  foregoing  reasons,  the  Zoning  Commission  should  deny 

the  pending  application  in  this  case. 

Dated:   November  22,  1993 

Respectfully  submitted. 


mES    T.  DRAUDE  (D.C.  Bar  182667) 
Driscoll  &  Draude 
Second  Floor 

1230  Thirty-First  Street  NW 
Washington,  DC  20007 
(202)  333-0330 

Attorney  for  Advisory  Neighborhood 

Commission  2A 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  a  copy  of  the  foregoing  Advisory 

Neighborhood  Commission  2A's  Memorandum  Regarding  Height  of 

Buildings  Act  was  hand  delivered  on  November  22,  1993,  to: 

Whayne  S.  Quin,  Esquire 
Wilkes,  Artis,  Hedrick  &  Lane 
Suite  1100 
1666  K  Street  NW 
Washington,  DC  20006 

and  were  mailed,  postage  prepaid,  on  November  22,  1993,  to: 

Paul  Interdonato,  Esquire 
Suite  300 

5225  Wisconsin  Avenue  NW 
Washington,  DC  20015 

West  End  Tenants  Association 
c/o  Marianna  Moore 
2124  Eye  Street  NW  #506 
Washington,  DC  20037 


f      Jl 


my^y^^JL^    7T"  (J /'AUutJc^ 


JAMES  T.  DRAUDE 


-  6  - 


313 


EXHIBIT  NO.  21 


CABLE  ADDRESS:  WILAN 
TELECOPIER:  20S-*57-70I* 


Wilkes,  Artis,  Hedrick  &  Lane 

Chartered 

Attorneys  at  Law 

leee  K  Street.  N.  W. 

3   BETHESDA  METRO CENTtB 

Suite  moo  suite  boo 

%™1TEHS  DIRECT  D.AL  .E  T  H  E  SD»    H  A,.  V  L  AN  D  S  OS  W  =  3  S  8 

Washington,  D.  C.  20006-2866  udsobandom hills i.o»d 

suite  eoo 
/OQO\  4«S7-7flOO  FAIRFAX,  VIRGINIA  eeo3o-eo-*2 

November  22,  1993 

HAND  DELIVERED  <?,o   ^ 

rs) 

Chairperson     '  i^ 

District  of  Columbia  ^ 

Zoning  Commission  t> 

441  4th  Street,  N.W.  fO 

Room  210  ** 
Washington,  D.C.   20001 

Re:   Zoning  Commission  Case  No.  93-9C 
(Post  Hearing  Submission)  GW/WETA 
PUD  and  Zoning  Map  Amendment 

Dear  Members  of  the  Zoning  Commission: 

On  behalf  of  the  George  Washington  University  and  The 
Greater  Washington  Education  Telecommunications  Association 
("Applicants")  we  hereby  submit  the  following  as  the 
Applicant's  post  hearing  submission  in  the  above  matter: 

Exhibit  A:      Memorandum  of  Law  addressing  the  issue  of  the 

proposed  building's  height  as  it  relates  to  the 
Height  Act  of  1910. 

Exhibit  B:      Rebuttal  statement  from  John  Nash,  CEI,  on  the 
alleged  negative  effects  from  the  proposed 
antennas,  including  a  comparison  of  the  subject 
case  to  the  Georgetown  University  Cogeneration 
Plant  and  the  NBC/WRC  broadcast  tower. 

Exhibit  C:      WETA  Transportation  Management  System  Plan. 

Exhibit  D:      Revised  Exhibit  F8  showing  the  location  of  Bike 
Lockers/Racks  containing  individual  compartments 
for  nine  (9)  bicycles,  and  a  diagram  of  typical 
bike  locker  dimensions,  in  accordance  with 
Section  2119  of  the  Zoning  Regulations. 

Exhibit  E:      Statement  from  John  Callow,  Science  Applications 
International  Corporation  in  response  to 
testimony  concerning  the  adequacy  of  the  level 
of  service  at  the  intersection  of  21st  and  I 
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Streets,  N.W.   This  exhibit  also  addresses 
concerns  raised  relevant  to  pedestrian  movement 
at  this  location,  and  parking  during  special 
events . 

Exhibit  F:      Executed  MBOC  Agreement  from  the  Department  of 
Human  Rights  and  Minority  Business  Development. 

Please  feel  free  to  call  me  on  (202)  457-7858,  if  I  can  be 
of  further  assistance  in  this  matter. 


Sincerely, 


Richard  S.  Nero,  Jr. 
Urban  Planner 


RSN : mcb 

cc:   Scott  Cole 

Franc ine  Zorn  Trachtenberg 
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CERTIFICATE  OP  SERVICE 

I  HEREBY  CERTIFY  that  copies  of  the  foregoing  Post-hearing 

Submission  in  Support  of  Zoning  Commission  Application  No.  93-9C: 

Consolidated  Planned  Unit  Development  and  Related  Zoning  Map 

Amendment  in  Square  101  of  The  George  Washington  University  and 

The  Greater  Washington  Education  Telecommunications 

Association  ("WETA  TV/FM")  were  hand-delivered  this  22nd  day  of 

November,  1993  to  the  following: 

D.C.  Office  of  Planning 
415  12th  Street,  N.W. 
5th  Floor 
Washington,  D.C.  20004 

James  T.  Draude 

2141  Eye  Street,  N.W. 

Suite  504 

Washington,  D.C.  20037 

West  End  Tenants  Association 
c/o  Marianna  Moore 
2124  Eye  Street,  N.W. 
Washington,  D.C.  20036 

Paul  Interdonato 

Interdonato,  Reilly  &  Comstock 

Suite  300 

5225  Wisconsin  Avenue,  N.W. 

Washington,  D.C.  20015 


Richard  S.  Nero,  Jr. 
Urban  Planner 


A^, 
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EXHIBIT  NO.  21A 


CABLE  ADDRESS:  WILAN 
TELECOPIER:  202-4S7-701-4 


WRITER'S  DIRECT  ^AL: 

— 

CS 

1  •■,  C— 

•« 

'-:...■ 

o. 

■  ■  —. 

s 
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Wilkes,  Artis,  Hedrick  &  Lane 

cuabtered 
Attorneys  at  Law 
leea  K  Stbeet,  N.  W. 

Suite  HOO 

Washington,  D.  C.  200oe-2866 

(S02)  457-7800 


3  BETHESDA  METRO  CENTLR 

SUITE  aoo 

BETHESDA.  MARYLAND  SOBl«-a3eO 

liaeo  RANDOM  HILLS  ROAD 

SUITE  BOO 

FAIRFAX.  VIRGINIA   Se030-aO4& 


Applicants'  Memorandum  of  Law 
smpliance  with  the 

November  19,  1993 


^>-'  Regarding  Compliance  with  the  Act  of  1910 


At  the  conclusion  of  the  public  hearing  held  on  October 
28,  1993,  concerning  the  above-numbered  application,  the  Zoning 
Commission  left  the  record  open  for  the  Applicants  (The  George 
Washington  University  and  the  Greater  Washington  Education 
Television  Association)  and  Advisory  Neighborhood  Commission 
(ANC)  2A  to  submit  legal  memoranda  concerning  issues  regarding 
the  proposed  height  of  the  building.   In  its  motion  to  dismiss 
and  in  its  report  and  testimony  to  the  Commission,  ANC  2A 
asserted  that  certain  aspects  of  the  building  as  now  proposed 
exceed  the  height  permitted  under  the  Act  of  1910. 

More  specifically,  ANC  2A  alleged  that: 

1.  The  height  of  the  proposed  building  exceeds  the 
height  permitted  under  the  Act  of  1910;  and 

2.  The  proposed  satellite  dish  antennas  also  exceed  the 
limits  established  by  the  Act  of  1910,  since  they  are 
not  specifically  listed  as  exceptions  to  the  maximum 
height. 

The  Zoning  Commission  denied  the  motion  to  dismiss,  but 
accepted  the  ANC's  written  report  and  testimony  which  addressed 
these  two  issues.   The  Applicants  submitted  a  response  to  the 
motion  to  dismiss,  initially  addressing  these  issues,  which  was 
filed  at  the  hearing  on  October  25,  1993.   This  memorandum 
constitutes  the  Applicants'  further  response  to  these  issues. 

Regulation  of  Height 

The  regulation  of  the  height  of  buildings  in  the  District 
of  Columbia  is  subject  to  two  different  controls.   The  Zoning 
Regulations  (11  DCMR)  establish  the  maximum  height  permitted  in 
each  of  the  various  districts,  which  applies  across  the  board 
for  each  zone.   The  Act  of  1910  (D.C.  Code  Ann.,  §5-401  et  seq. 
(1988))  also  limits  the  height  of  building,  but  the  control  is 
based  on  the  width  of  the  street  and  whether  the  street  is  a 
business  or  residence  street.   In  any  given  instance,  whichever 
of  the  two  controls  is  more  restrictive  will  take  precedence. 
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The  Act  of  1910 
The  Act  of  1910  provides  that: 

•  "No  building  shall  be  erected,  altered,  or  raised  in  the 
District  of  Columbia  in  any  manner  so  as  to  exceed  in 
height  above  the  sidewalk  the  width  of  the  street,  avenue, 
or  highway  in  its  front,  increased  by  20  feet;"   D.C.  Code 
Ann.,  §5-405(a)  (1988) 

•  "The  height  of  a  building  on  a  corner  lot  will  be 
determined  by  the  width  of  the  wider  street."   D.C.  Code 
Ann.,  §5-405(d)  (1988) 

•  "Spires,  towers,  domes,  minarets,  pinnacles,  penthouses 
over  elevator  shafts,  ventilation  shafts,  chimneys, 
smokestacks,  and  fire  sprinkler  tanks  may  be  erected  to  a 
greater  height  than  any  limit  prescribed  in  §§5-401  to  5- 
409  when  and  as  the  same  may  be  approved  by  the  Mayor  of 
the  District  of  Columbia:  Provided,  however,  that  such 
structures  when  above  such  limits  of  height  shall  be 
fireproof,  and  no  floor  or  compartment  thereof  shall  be 
constructed  or  used  for  human  occupancy  above  the  top 
story  of  the  building  upon  which  such  structures  are 
placed:  And  provided,  that  penthouses,  ventilation  shafts, 
and  tanks  shall  be  set  back  from  the  exterior  walls 
distances  equal  to  their  respective  heights  above  the 
adjacent  roof:"   D.C.  Code  Ann.,  §5-405(h)  (1988) 

•  For  the  purposes  of  §§5-401  to  5-409  the  height  of 
buildings  shall  be  measured  from  the  level  of  the  sidewalk 
opposite  the  middle  of  the  front  of  the  building  to  the 
highest  point  of  the  roof.   If  the  building  has  more  than 
1  front,  the  height  shall  be  measured  from  the  elevation 
of  the  sidewalk  opposite  the  middle  of  the  front  that  will 
permit  of  the  greater  height."   D.C.  Code  Ann.,  §5-407 
(1988) 

The  Zoning  Regulations 

The  existing  zoning  for  the  property  is  R-5-D.   The  zoning 
requested  for  the  PUD  is  C-3-C.   The  Applicants  have  also 
requested  that  the  Commission  consider  SP-2  as  an  alternative 
zone.   All  three  districts  permit  a  ninety  foot  height  as  a 
matter-of-right  (see  §§400.1,  530.1  and  770.1).   Under  §2403.4, 
the  guideline  for  height  for  a  planned  unit  development  (PUD) 
in  a  C-3-C  District  is  130  feet  and  the  guideline  for  height 
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for  a  PUD  in  an  SP-2  District  is  ninety  feet.   The  Zoning 
Commission  is  further  authorized  in  appropriate  circumstances 
to  approve  a  project  irtiich  exceeds  the  height  guideline  (see 
§§2403.2  and  2403.3). 

The  "height  of  building"  is  defined  as  the  "vertical 
distance  measured  from  the  level  of  the  curb  opposite  the 
middle  of  the  front  of  the  building  to  the  highest  point  of  the 
roof  or  parapet."  (§199.1)   The  definition  further  provides 
that  "If  a  building  fronts  on  more  them  one  (1)  street,  any 
front  may  be  used  to  determine  the  maximum  height  of  the 
building;  but  the  basis  for  the  height  of  the  building  shall  be 
determined  by  the  width  of  the  street  selected  as  the  front  of 
the  building." 

Both  the  C-3-C  emd  SP-2  Districts  permit  the  height  of 
buildings  to  be  exceeded  in  certain  circumstances: 

•  "A  spire,  tower,  dome,  pinnacles  or  minarets  serving  as 
architectural  eid^ellishments,  penthouse  over  elevator 
shaft,  ventilator  shaft,  emtennas,  chimneys,  smokestacks 
or  fire  sprinkler  temlcs  may  be  erected  to  a  height  in 
excess  of  that  trtiich  this  section  otherwise  authorizes." 
(§770.3;  §530.3  similar) 

*  "If  housing  for  mechemical  equipment,  a  stairway  or 
elevator  penthouse  is  provided  on  the  roof  of  a  building 
or  structure,  it  shall  be  erected  or  enlarged  as  follows: 

(a)  It  shall  meet  the  requirements  of  §411; 

(b)  It  shall  be  set  back  from  all  exterior  walls  a 
distance  at  least  equal  to  its  height  above  the  roof 
upon  which  it  is  located;  and 

(c)  It  shall  not  exceed  eighteen  feet  six  inches  (18'  6") 
in  height  above  the  roof  upon  which  it  is  located. 
Mechanical  equipment  shall  not  extend  above  the 
permitted  eighteen  foot  six  inch  (18*  6")  height  of 
the  housing."  (§530.4;  §770.6  similar) 

"Housing  for  mechanical  equipment,  a  stairway  or  elevator 
penthouse  may  be  erected  to  a  height  in  excess  of  that 
authorized  in  the  district  in  which  it  is  located." 
(§§530.5  and  770.7) 
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"Where  required  by  the  Act  of  June  1,  1910  (36  Stat.    452), 
a  height  in  excess  of  that  permitted  shall  be  authorized 
by  the  Mayor."  (§§530.6  and  770.8) 

More  specific  regulations  regarding  roof  structures  are 
set  forth  in  §411.   These  regulations  concern  materials,  the 
number  of  enclosures,  height  of  walls,  roofs,  FAR  credit,  rules 
of  interpretation,  etc.   Under  §411.11,  the  Board  of  Zoning 
Adjustment  (BZA)  is  authorized  "to  approve  the  location, 
design,  number,  and  all  other  aspects  of  such  structure  . . . 
even  if  such  structures  do  not  meet  the  normal  setback 
requirements . " 

The  Combined  Applicability  of  the  Act  of  1910 
and  the  Zoning  Recmlations 

The  subject  site  fronts  on  21st  and  H  Streets,  which  both 
have  rights-of-way  of  ninety  feet.   Under  the  Act  of  1910, 
which  in  this  case  is  more  restrictive  than  the  Zoning 
Regulations  applicable  under  §2403.4,  the  maximum  height  of  the 
building  can  be  110  feet  (the  width  of  the  street  plus  twenty 
feet) .   Roof  structures  are  limited  to  eighteen  feet,  six 
inches  in  height  under  the  Zoning  Regulations,  which  are  more 
restrictive  than  the  Act  of  1910  which  contains  no  limit  on  the 
height  of  roof  structures. 

The  Zoning  Regulations  require  roof  structures  to  be  set 
back  one-to-one  from  the  edge  of  the  roof,  with  BZA  granted  the 
authority  to  approve  a  design  which  does  not  meet  the  required 
setback.   The  Act  of  1910  requires  elevator  penthouses, 
ventilation  shafts  and  fire  sprinkler  tanks  to  be  set  back  one- 
to-one  from  exterior  walls.   Both  the  Zoning  Regulations  and 
the  Act  of  1910  require  and  allow  the  Mayor  to  approve  height 
in  excess  of  that  otherwise  permitted. 

The  Proposed  Building 

The  point  used  for  the  measurement  of  the  height  of  the 
building  (elevation  65.25)  is  located  on  the  21st  Street 
frontage  (see  the  site  plan  marked  as  Sheet  F3)  A'     The 
difference  in  elevation  between  using  21st  Street  or  H  Street 
is  only  0.15  foot  (less  than  two  inches). 


-'  Those  drawings  marked  with  an  "F"  are  from  the  Statement 
in  Support  of  the  application.  Exhibit  2  of  the  record) . 
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The  roof  of  tlie  building  and  the  penthouse  eU30ve  the  roof 
are  divided  into  two  parts  at  different  levels.   As  it  fronts 
on  both  H  and  21st  Streets,  the  roof  of  the  building  is  100 
feet,  7  9/16  inches  (to  elevation  165.88)  above  the  measuring 
point  (see  the  section  aarked  as  Sheet  F21  emd  the  section 
marked  as  Exhibit  2  to  the  ^plicants*  Response  and  Opposition 
to  AMC  2A's  Motion  to  Oisniss,  Exhibit  46  of  the  record)  . 

The  top  of  the  roof  structure  over  this  front  portion  of 
the  building  is  eighteen  feet,  six  inches  (to  elevation  184.38) 
above  the  level  of  the  roof  (see  Sheet  F21) .   This  portion  of 
the  roof  structure  is  set  back  eighteen  feet,  six  inches  from 
the  edge  of  the  building  facing  both  H  emd  21st  Streets  (see 
the  penthouse  floor  plan  Barked  as  Sheet  F17  emd  the  roof  plan 
marked  as  Sheet  F18) .   This  portion  of  the  roof  structure  is 
not  set  back  from  the  edge  of  the  building  on  the  north  or 
east . 

The  remaining  portion  of  the  roof  is  the  area  over  the  two 
studios  v^ich  are  located  on  the  rear  or  north  side  of  the 
eighth  floor  of  the  building. 2'  The  roofs  of  the  studios 
consist  <9f  structural  grids  %rhich  hold  lighting  and  other 
electrical  equipment.   These  grids,  %fhich  are  the  effective 
ceilings  of  the  studios,  are  109  feet,  7  9/16  inches  (elevation 
174.88)  eibove  the  point  of  measurement  (see  the  section  marked 
as  Exhibit  2  to  the  Applicants*  Response  and  Opposition  to  ANC 
2A's  Motion  to  Dismiss,  Exhibit  46  of  the  record). 

Above  the  grids  is  a  penthouse  aurea  devoted  to  mechanical 
and  electrical  equipment  serving  the  studios  and  the  building. 
This  penthouse  area  contains  an  additional  layer  of  insulation 
fixed  on  gypsxin,  dividing  the  space  into  two  levels  of  two  feet 
and  five  feet.   The  top  of  the  roof  over  this  penthouse  is  at 
elevation  181.88,  seven  feet  eibove  the  grid  %/hich  is  the  roof 
of  the  building  and  116  feet,  7  9/16  inches  above  the  point  of 
measurement  (see  Eidiibit  W  of  the  Applicsmts'  Supplemental 
Filing  in  Support  of  the  Application,  marked  as  Exhibit  27  of 
the  record) .   This  portion  of  the  penthouse  is  not  set  back 


2'  The  Statement  in  Support  (at  pages  1  and  13  and  in 
Exhibit  G)  inaccurately  states  the  height  of  the  building  to  be 
116  feet,  seven  inches.  That  height  is  to  the  top  of  the 
penthouse.  The  drawing  marked  as  Ejdiibit  H,  submitted  as  part  of 
the  Applicants*  Supplemental  Filing,  is  an  enlargement  of  the 
previously  submitted  section.  Exhibit  W  accurately  depicts  the 
roof  height  over  the  studio. 
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from  the  edges  of  the  building  on  the  north  and  east  (see 
Sheets  F17  and  F18) . 

Antennas 

The  Applicants  propose  to  locate  fifteen  antennas  on  the 
roof  of  the  building.   Five  of  those  antennas  will  be  located 
on  the  roof  of  the  rear  penthouse  and  are  intended  for 
communication  with  earth-orbiting  satellites.   One  antenna  will 
be  2.4  meters  in  diameter,  one  will  be  4.2  meters  in  diameter 
and  three  will  be  6.1  meters  in  diameter.   In  order  to  respond 
to  the  recommendation  of  the  Office  of  Planning  to  position  the 
antennas  as  far  back  as  possible  from  the  edges  of  the  roof 
facing  the  streets,  the  two  easternmost  antennas  are  mounted 
2.5  feet  higher  than  the  other  three,  in  order  for  the  signals 
to  clear  the  antennas  to  the  west. 

The  antennas  rotate  in  an  arc  to  send  and  receive 
communications  from  satellites  which  are  generally  in  orbit 
over  the  Equator.   The  mounted  height  of  the  largest  antenna  at 
the  maximum  height  in  the  arc  will  be  twenty-four  feet  above 
the  top  of  the  penthouse  roof  (see  Exhibit  69  of  the  record) . 

The  remaining  ten  antennas  will  be  mounted  on  the  tower 
located  at  the  southeast  corner  of  the  building,  rising  above 
the  garage  entrance  to  the  building.   These  antennas  are 
microwave  dish  antennas  operating  on  a  point-to-point  basis 
with  locations  on  other  buildings  and  towers.   The  tower  has 
been  designed  as  an  architectural  eiobellishment  of  the 
building.   It  also  serves  the  functional  purpose  of  creating 
sufficient  height  for  the  ten  antennas  to  function  with  a  line 
of  sight  to  the  sending  or  receiving  antennas  on  the  other  end. 

The  top  of  the  tower  is  now  at  elevation  207.38,  142  feet, 
1  9/16  inches  above  the  measuring  point  and  41.5  feet  above  the 
roof  at  this  location.   The  height  of  the  tower  was  adjusted 
following  the  July  25th  public  hearing,  to  insure  that  all  the 
antennas  would  be  located  below  the  ring  at  the  top  of  the 
tower  (see  Exhibit  66  of  the  record) .   The  height  of  the  tower 
is  subject  to  the  approval  of  the  Mayor.   This  authority  has 
been  delegated  to  the  Department  of  Consumer  and  Regulatory 
Affairs  as  part  of  the  building  permit  review  process. 
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Consistency  with  the  Zoning  Regulations 
and  the  Act  of  1910 

The  building  and  the  roof  structures  are  consistent  with 
both  the  Zoning  Regulations  and  the  Act  of  1910.   The  plain 
meaning  of  both  controls,  as  applied  and  interpreted  in  a 
consistent  manner  over  the  years,  allows  the  building  to  be 
constructed  as  proposed. 

The  building  has  been  designed  so  as  to  keep  the  total 
height  of  the  building,  to  the  top  of  the  roof  structured,  well 
below  the  maximum  permitted  (eighteen  feet,  six  inches  above 
the  110  foot  height) .   The  height  of  the  building  to  the 
highest  point  of  the  main  roof  does  not  exceed  110  feet  for 
either  portion  of  the  building.   The  roof  at  the  front  part  of 
the  building  is  less  than  101  feet  and  the  roof  at  the  top  of 
the  studio  at  the  rear  is  less  theui  110  feet.   In  both  cases, 
all  of  the  area  etbove  the  respective  roofs  is  devoted  to  normal 
penthouse  and  roof  structure  functions:   electrical  and 
mechanical  equipment,  elevator  overrides,  stairways,  etc.   None 
of  this  space  is  hedsitsdsle  space.   The  areas  over  the  studios 
are  not  charged  against  FAR  because  they  are  divided  by  a 
structural  element  and   do  not  have  a  height  of  six  feet,  six 
inches  or  more. 

The  Zoning  Regulations  do  not  define  a  "roof."   The 
Regulations  refer  to  Webster's  UneJsridged  Dictionary  for  terms 
not  otherwise  defined.   The  Dictionary  defines  a  roof  as  "the 
outside  cover  of  a  building  or  structure  including  the  roofing 
and  all  of  the  materials  and  construction  necessary  to  maintain 
the  cover  upon  its  walls  or  other  supports."   The  definition 
goes  on  to  include  "such  a  cover  or  its  inner  shell  on  the 
interior  of  a  structure;  esp:    a  high  vaulted  or  spacious 
ceiling."   The  grid  over  the  studio  clearly  constitutes  a  roof 
within  the  meaning  of  that  definition. 

With  respect  to  the  grid  over  the  studios,  the  Zoning 
Administrator  has  determined  in  at  least  one  other  case  that 
such  a  grid  constituted  a  roof  for  the  purposes  of  the  Zoning 
Regulations  and  the  Act  of  1910.   A  similar  situation  to  the 
subject  case  was  addressed  and  approved  for  the  CNN  studios  on 
the  top  floor  of  the  building  at  810  1st  Street,  N.E. 

The  areas  above   the  roof  are  clearly  penthouses  permitted 
within  the  meaning  of  both  controls.   The  Corporation  Counsel 
has  opined  as  far  back  as  1953  that  penthouses  may  include 
elevator  penthouses,  penthouses  over  stairways  leading  to  the 
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roof  and  penthouses  over  other  utilities  necessary  in 
connection  with  the  operation  of  a  building  (see  the 
memorandum,  dated  July  27,  1953,  of  Vernon  E.  West,  Corporation 
Counsel  of  the  District,  paragraph  3,  page  4,  attached  as 
Exhibit  1) . 

The  setback  required  for  a  penthouse  under  the  Act  of  1910 
has  been  provided.   The  walls  of  the  proposed  penthouse  meet 
the  one-to-one  setback  requirement  on  both  21st  and  H  Streets. 
Consultation  with  both  the  present  and  prior  Zoning 
Administrators  confirms  that  the  consistent  interpretation  of 
the  Act  has  been  to  apply  the  term  "exterior  walls"  to  those 
walls  which  front  on  a  street.   Setbacks  were  not  deemed  to  be 
required  for  those  walls  which  were  internal  to  a  square, 
facing  an  alley  or  on  the  side  facing  another  lot. 

In  the  Zoning  Regulations  adopted  in  May  of  1958,  the 
Zoning  Commission  required  penthouses  to  be  set  back  from  all 
exterior  walls  of  a  building.   Immediately  after  the  adoption 
of  the  new  regulations,  the  Zoning  Commission  amended  those 
provisions  to  specify  that  the  setback  be  from  all  lot  lines, 
rather  than  exterior  walls  (see  the  Order,  dated  July  22,  1958, 
of  the  Zoning  Commission,  attached  as  Exhibit  2) .      The  report 
of  the  Zoning  Advisory  Council  to  the  Commission  (attached  as 
Exhibit  3^  discussed  the  Act  of  1910  as  follows: 

These  proposed  amendments  relate  to  the  location  of 
elevator  and  stairway  penthouses.   Set  back 
provisions  of  such  appurtenances  are  contained  in  the 
Act  of  June  1,  1910  (36  Stat.  452),  regulating  the 
height  of  buildings  in  the  District  of  Columbia.   The 
act  provides  that  when  above  the  limit  of  height,  a 
penthouse,  etc.,  shall  be  set  back  from  the  exterior 
walls  of  the  building  on  which  it  is  located  a 
distance  equal  to  its  height  above  the  adjacent  roof. 
Under  the  regulations  recently  repealed,  the 
application  of  this  provision  was  construed  by  the 
Zoning  Commission  to  mean  exterior  walls  from  the 
street  sides  only,  an  interpretation  considered  in 
harmony  with  the  Act  and  not  in  violation  thereof. 
While  regulations  promulgated  by  the  Commission  are 
subject  to  minimum  standards  provided  by  the  Act  of 
June  1,  1910,  ample  authority  exists  to  incorporate 
more  restrictive  provisions  into  the  regulations 
which  has  been  done'  in  numerous  instances  with 
respect  to  other  provisions  of  the  Act.  (emphasis 
added) 
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Testimony  to  the  Commission  from  various  architects  who 
participated  at  the  public  hearing  held  on  the  proposed 
amendments  further  confirmed  the  interpretation  that  "exterior 
wall"  meant  a  wall  facing  a  street.   The  testimony  of  LeRoy 
Werner  (pages  14-16),  Francis  D.  Lethbridge  (page  19),  Arthur 
Keyes  (pages  19-20) ,  Louis  Justeman  (pages  20-21)  and  Milton 
Fisher  (pages  23-24)  addresses  the  issue. 

These  interpretations  were  further  discussed  and  confirmed 
in  testimony  before  the  Zoning  Commission  at  a  public  hearing 
held  on  April  27,  1960,  when  the  Commission  considered  and 
adopted  the  regulations  which  are  now  part  of  §411  (originally, 
§3308) .   For  example,  the  testimony  of  Waldon  Faulkner, 
Chairman  of  the  Skyline  Committee  of  the  Washi^^gton 
Metropolitan  Chapter  of  the  American  Institute  of  Architects, 
pages  7-9,  the  statement  of  Joseph  H.  Saunders,  Chairman  of  the 
Architecture  and  Architectural  Awards  Committee  of  the 
Metropolitan  Washington  Board  of  Trade,  pages  2-3  and  the 
testimony  of  Vlastimil  Koubek,  architect,  pages  26-27,  again 
addresses  this  issue.   Clearly,  if  the  Act  of  1910  was 
interpreted  so  as  not  to  allow  roof  structures  or  penthouses 
which  were  not  set  back  from  the  exterior  walls,  there  would 
have  been  no  reason  for  the  Zoning  Commission  to  consider  and 
adopt  the  change  to  the  regulations  made  in  1958  and  or  to  have 
further  discussion  of  the  matter  in  1960. 

Since  the  Act  of  1910  permits  the  penthouses  as  proposed, 
the  only  remaining  issue  is  whether  the  penthouses  meet  the 
setback  requirements  of  the  more  restrictive  requirements  set 
forth  by  the  Commission  in  the  Zoning  Regulations.   The  two 
penthouses  meet  the  setback  requirement  on  the  two  street 
frontages,  but  are  flush  with  the  edge  of  the  building  on  the 
north  and  east  sides  of  the  building.   The  east  side  of  the 
building  is  on  the  interior  lot  line  with  the  lot  owned  by  the 
Bureau  of  Catholic  Indian  Missions.   The  north  side  of  the 
building  is  adjacent  to  the  common  service  area  and  is  more 
than  fifty-one  feet  removed  from  the  north  lot  line. 

The  Board  of  Zoning  Adjustment  has  approved  many  buildings 
where  the  roof  structure  exceeded  the  height  under  the  Act  of 
1910  but  did  not  meet  one  or  more  of  the  side  setbacks.   See, 
for  example,  Orders  No.  11917  (1627  K  Street),  12798  (1100  15th 
Street),  13061  (2301  Washington  Circle),  13124  (1811  L  Street), 
13187  (1801  L  Street),  13449  (1819  L  Street),  13528  (801  18th 
Street),  13716  (1023  15th  Street),  13788  (1111  14th  Street), 
14176  (816  Connecticut  Avenue)  and  15169  (1430  K  Street),  all 
attached  as  Exhibit  4 .   The  Zoning  Commission  has  also  approved 
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planned  unit  developments  with  roof  structures  that  were  not 
set  back  one-to-one  from  all  edges  of  the  roof  (see,  for 
example,  the  plans  for  1111  20th  Street,  N.W.,  in  Case  No.  88- 
6C,  Order  No.  594,  dated  November  14,  1988  and  the  plans  for 
the  H  Street  Overpass  PUD  in  Case  No.  88-8C,  Order  No.  591, 
dated  October  17,  1988). 

The  Commission  has  authority  under  the  PUD  process  to 
approve  a  penthouse  design  which  does  not  meet  the  setback 
requirements  of  the  Zoning  Regulations,  which  are  more 
restrictive  than  the  Act.   Sections  2400.4,  2400.5  and  2400.6 
specifically  address  diversification  and  flexibility  of 
development  in  PUDs.   Sections  2403.16  and  2403.17  allow  the 
Commission  to  approve  uses  which  otherwise  would  require  the 
approval  of  the  BZA.   It  therefore  clearly  follows  that  the 
Zoning  Commission  has  the  same  ability  to  approve  a  building 
design  that  is  necessary  for  the  specific  form  and  function  of 
the  proposed  use,  even  if  that  design  does  not  meet  the  letter 
of  the  setback  requirements. 

With  respect  to  the  antennas,  the  consistent 
interpretation  of  the  Zoning  Administrator  and  the  BZA  has  been 
to  allow  antennas  above  the  limits  otherwise  normally  imposed 
by  the  Act  of  1910.   Satellite  dish  and  microwave  antennas  were 
not  known  at  the  time  of  the  adoption  of  the  1910  Act. 
However,  over  time,  the  District  has  allowed  the  construction 
of  television  and  radio  broadcast  towers  in  both  commercial  and 
residential  zones,  including  a  multitude  of  various  types  of 
antennas  mounted  on  those  towers.   The  tower  on  the  campus  of 
American  University,  the  numerous  towers  along  Wisconsin  Avenue 
in  the  Tenley  Circle  area  and  the  tower  next  to  the 
Metropolitan  Police  Department  Fourth  District  Headquarters  on 
Georgia  Avenue  are  examples  of  antennas  clearly  extending  far 
above  the  1910  building  height  limits.   (See  the  photographs 
attached  as  Exhibit  5. )   It  would  be  unreasonable  to  argue  that 
the  1910  Act  could  not  be  interpreted  to  allow  types  of 
antennas  not  extant  or  envisioned  at  the  time  of  its  adoption. 

There  are  also  many  examples  of  antennas  located  on  the 
roof  of  a  building  which  is  at  the  maximum  height  permitted  and 
where  the  antenna  is  located  above  that  height.   These  antennas 
are  on  both  commercial  and  residential  buildings.   (See  the 
photographs  attached  as  Exhibit  6.) 

Furthermore,  the  BZA  has  approved  satellite  dish  antennas 
clearly  above  the  level  otherwise  limited  by  the  Act  of  1910. 
In  Case  No.  15771,  by  Summary  Order  dated  December  1,  1992  (a 
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copy  of  which  was  attached  as  Exhibit  3  to  the  Applicants 
Response  and  Opposition  to  ANC  2A's  Motion  to  Dismiss),  the  BZA 
approved  antennas  on  the  building  at  1310  G  Street,  N.W.   Four 
antennas  were  to  be  located  on  top  of  the  roof  structure  of  the 
130  foot  building,  the  maximum  height  permitted  under  the  Act 
of  1910.   The  top  of  the  penthouse  was  eighteen  feet,  six 
inches  above  the  roof.   The  largest  antenna  was  seven  meters  in 
diameter  and  had  a  maximum  mounted  height  of  twenty-eight  feet, 
two  inches  above  the  penthouse  roof. 

Conclusion 

The  building  as  designed  complies  with  both  the  Act  of 
1910  and  the  Zoning  Regulations.   In  total  height,  the  roof  of 
the  highest  penthouse  is  well  below  the  total  height  of  128 
feet,  six  inches  permitted  (110  feet  for  the  building  plus 
eighteen  feet,  six  inches  for  the  penthouse) .   The  individual 
components  (building  and  penthouse)  meet  the  height 
requirements.   The  Zoning  Commission  has  the  authority  under 
the  PUD  process  to  approve  the  design  of  a  penthouse  which  does 
not  meet  the  ordinary  setback  requirements  of  the  Zoning 
Regulations.   In  approving  this  proposal,  the  Commission  would 
be  following  the  language  and  consistent  application  and 
interpretation  of  the  Act  of  1910  and  its  own  regulations,  and 
would  not  be  setting  any  new  precedents  for  increasing  height. 

The  Applicants  have  not  seen  any  further  explanation  of 
the  legal  position  of  ANC  2A  on  this  matter,  other  than  the 
brief  assertions  contained  in  the  Motion  to  Dismiss  and  the  ANC 
Report  filed  in  the  record.   The  Applicants  reserve  the  right 
to  supplement  this  response  within  the  time  period  specified 
after  review  of  the  opposition's  position,  which  could  have  and 
should  have  been  submitted  as  part  of  the  ANC's  earlier  motion 
and  report. 

Respectfully  submitted. 
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TOf  THE  COK-CrSSIffSRS 

Hi  TUt  Vbether  pcathouaes  Ksy  bo  ccnstructed  tbcra  the  hsipht 

llsrlta   estibllihed  by   th«  Act  of  Cccc^css   epprored  *r3J 
1,   1510,    regTalating   the  bright  of  bdJldin^,   for  pur- 
poses other  than  to  cerrcr  elaratcr  ehafta;   •nd  wiithcr 
tha  presence  of  ta  qseratiug   eaclnccr  In  »T;rh  pent- 
hc-iS03   coTLStitvto;    =i.=:ria   ccetrvrj;—"   tritiLln   tho  Kfcau- 
li:<j   of  such  ict. 

Tb~r«  hsT«  been  referred  to  thlo  office  fcr  an   cpidca  certain 
qaic3tlcn»  vhich  hr7«  been  r«i.*ed  by  tha  Chiof  Er-sincrr  of  ths  Departaent 
of  Inrpestlea,    rolatLaj  to   the  penilssibl*   tjo   of  {>eathou3e3   cenatructed 
«boT«  ths  height  llcits   MtabliJhed  by   •e^tlca  5  of   the  Act  of  Cocsre^a 
epprtrred  Jcne  1,   ISOjD   (36  Stat.    1^5?,    m   csecJ&d}   se^.   5-i;05,   D.   C.    Codo, 
1551  ed.),      Tticae  q^jcaticrj  tay  be   «ipr«33ed  briefly  es   foUovat 

1,     Ksy   the  Act  of  Jiaie  1,   1510,   pemitting  the  cocstrtctloa  of 
•pesithousea   crer   eljeTator   Bbo-fts"    to   •  greater  height  thfln 
Ei^y  llslt  set  by  tho  Act,   bo  corjtruod  to  persd.t  the  cca- 
atmctioa   of  penthcroses    for   tho  purpose   of  houaing   lir- 
ccnditlcTilEg   oqcApscat,   heating  oquipusnt,   and  perhtpa  other 
idnds   of  o<;iiipB=it  which  oniln?-rlly  nirht  bo  located  vlthln 
a   buildlnc? 

?.      D-<>99   the  pLrese   "Kzrs^ia   occupa-tcy"    as   uaod  ia   tho  Act  of 

Jir-.e   1,    15T-0,    in   ctnnrcticn   vith   the  ccristroctica  or  cjo 

of  pcathousc!,   preclcdo   the  ptrescr.co   of   en   cperating  ecgicoer 

in  pcrathocaea  ccatiining   air-ccr.diticnlns   or   bsating  equlp- 
Bcnt,    iKJludlng  boilers? 

Tbo  rr-Tv^ra    to    tha   fcren<-'las  'J'^'-j ti ens   depend   upc-a   ta   iat«rprctatlo3 
of   the  L'_it  para^or-h  of  Soctica   5   of   th-  >ct   of  Jtr.e   1,    1510,    tha  pcr- 
ti-i-nt  psrt  of  liich   rf?_ls    ta    f?llc-.  3  r 

Tplx63,    tov-ira,   dc^Lcs,    ciir.--r3ts,    pi.iruiclea,    pf3t 
hc^Jes    over   elevator  shafts,   Tcntilatic-a   shaftrs,    chlrr.crs, 
c^ointicia,    £rJ   flro  cprlnkleT   t'-lca   r.£y  b«   crc^tM   to  a 
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greatar  height  than  toy  1 1  rA  t  preccrlbod  In  the  Act 
vhen  end  aa   the   asze  naj  b«  epprored  by   the  Cecal ealcn era 
of  ths  District  of  Colmiiai      Pitjrided,   hovgref,   Th«t  ouch 
otxxict-urea  vhen  «bove   eiich   linit  of  belght  ahell  b«   fire- 
proof,   and  BO  floor  or  conpartjacat  thereof  shall  be  coti- 
Btrtcted  or  used   for  hiiKian  occupancy   abore  the  top   story^ 
of  the  building  xipon  vhlch  such   Btructures  are  placedi 
And  prorided.    That  peat  housea,  Tentilation  abafta,   and 
t.gnV^   Hhflii   hfi  set  back  fjron  the  exterior  walls  distances 
equal  to  their  respectiTe  heights   abore  the  adjacent  roof: 
•  «  •  *.■ 

In  connection  vith   the  first  of  the  abore  questions,   hovever,   it  is 
also  necesacry.    In  canstruing   the  statute,    to  consider  any  long-standing 
administrative  interpretations   of  the  statute  vith  respect  to  the  con- 
striictica  of  penthouses   for  oth.er  uses    than  "oyer  elerator  ohafta", 
inasmuch  as   the   "Icag-ccntlnued  contemporaneous   and  prsctical  intar- 
pretition  of  a  statute  by  the   erecutlTe  officers   charged  with  Ita 
&i:rl-nlstr£.tion  ♦  «  »  ♦  «   const! tatea   an  invaluable  aid   in   dat-ercrlnlng 
the  np.--.ln;;  of  a  doubtfxj.  Statute."     Sutherland,   Statutory  Ccnstmctlon, 
8c:.    5103.      It  rJ^ht  be   said   that  the  phrase  "penthouses   over  eleratcr 
shiLTts"   is  plain  tad  vtnariiguous,    per=_itting   the  ccnstmction  of  pcnt- 
hocaes  only   ever  elevator  shafts,,  and  that  therefore   there  is  not  need 
for  adzlnistratlTe  constructica  of  this  phrase.     But  it  tay  hardly  be 
said  that  Congress,   by   the  use  of  this  phrase,    intended,    for  exarple, 
to  prohibit  the  cocatructicn   of  peathouaea  arer  atairv^xa  leading   to 
the  roof  of  a  building,    aa  la   ccsr^nly  the  practice  in   the  construction 
of  btdldlngs,    end  as   vaa    the  practice  at   the  tine  the  Act  of  Juae  1,   1910 
vcB   enacted,   according  to  peraons  in   the  Dtpart=.eat  of  Insp>ection  haxlng 
kno-.tledge  of  the  conntructlcn  prccticja  tt  that  tics* 

It  vould  appear,   therefore,    that  the  phrase   'penthouaea  over 
de-.st-r  6h:ift3",   r-tbcr  then  bein-  ple±n  and  nr.r~.bigp ova,   baa  required 
iTlcrpretation  by   the  officials   of  the  District  of  Coltabia  charged  vith 
the   Eirinistration   of   the  statute  cont-Rinlng  the  phrase.      The  Director 
or  Jn;ptctlcn  over   thg  ycirs   h^is  interpreted  the  statuta  as  peinitting 
tJie  cczstructicn  over   th»   hoight  li=lt  of  penthouses   to  provide   shelter 
fcr  clr-conditicnicj,'   eq-iiip^cnt  such  eji   ■eater  tcvers,    evcpcrative  con- 
dtnT'-s^,   end  alr-ccnditionin^   far^.      "Due  question  ncv  arises,    hcvever, 
ir.  the  light  of  chcmged  ccostrccticn  prectices,   vhethcr   tha  Director's 
ixttrpretatlcn  of  the   statute  cLcy   criici   to  pirrdtting  the   ccnatructicn 
cf  pcr.tho-cre2   to  ehaltcr  he^tlji-   cquipEe-it  including  boilc.-3.      Kuch  of 
H"  ;   .lir-ccncltlcrjLr^-   c^^  hcitinj  c— J±y.,-.c.-.t  in  U3e  today   requires   th; 
c  rriccc   of  c-pcrctir.-   t;-.-iErcr3,   tr.i  vhe  presence  of  cpcratins   er.-inccra 
It.  v'-T.ttz-zc^  ccTJsiT-ccttl  cbcTo  tr^  pcrricrible  height  lixlt  also  In- 
vcl~cz  tn  intcrrrotc.tlcn  of  tha  rf-  -•'-3   cf   the  nhrtae  "hi^rin  occupn^cy", 
CL   v.:c^  in  the  Act  of  J\ins  1,    IflC. 

L':  cc-:iccticn  vlti  tt=  cc.-rlcc^ctic-    of  both  of  tho  cTxcsticns  d±c- 
c-.--;.-l  in   i:-_is  L.-lrAcr,   it  is   of  ir.tirc-:t   to  cccsidcr   ti.c  intent  cf  ths 
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Congress   in   enacting    ti,e  Act   of  Jxme  1,    1910.      Strtngely   enovogh,    al- 
though  it  1b   comonly  believed    that  the  purpose  of   the   Act  w^a   to  pre- 
aerre   tie   skyline   of    the   city   and   to   prereit   the   crrershodcvliig   9f  th« 
CEpltol  by   exceselTely   tall   buildings.    It  vould  not   sp{>«ar   that   the 
CongreES,    «t  the   tine   it  vzfl   considering   the  bill  that  later  btcaaa 
the   Act  of  June   1,    1910,    bac   such  a  purpose  in  cind.      Rather,    fcccordlns 
to   &   statraxat  by   one   of   the   sponsors   df    the  bUl   during   debote  in   ths 
House   of  Representatives,    the  principal   coccem   of   the  Congreas   lnvolTed 
the   lack   of  flreproofing   on   the   "upper  or  c^rx&rd  stories"   of  buildings 
then  constructed,    and  the   sponsor  stated   "thi*  act  is   for  the  purpose  of 
requiring  that  btilldingB   of  a  certain  height  shall  be  of  fircprccf  natcricl 
throughout,"     Congreseioaal  Record,  Vol.  hS,   p.   ii535. 

Another  consideration  of  the  Congress  daring  its  debate  on  vhat 
later  bocace  the  Act  of  June  1,   1910,   would   cppear  to  relate  to  tattcro 
of  light  and  Tentilation,   as   the  follovijog   exchange  diiring  the  debate 
cauld  indicate: 

"?7l.   CAKPffELL  (a  Bpcisor  of   the  bill)    liie  buildings  on 
PcainsylTania   avenue  wo;ild  be  United  to   the  height  pro- 
vided for  in   this  bill    (USO  feet). 

"MR.  SDC.  Nov,  why  should  they  he  pemltted  to  be,  scj  30 
feet  higher  on  Pennslyvania  avenue  thsa  ary  other  buslneaa 
street  or  otherwise  in  the  city? 

"MR.   CA>yBELL.      It  is    the  widest  street  in   the  city, 

"MR.  SI>E.      IB  not  N«w  Tork  rveaue  fully  as  wide? 

"MR.  CAMPBEIX.     No|   PaanBlyvKiia  Avenue  la   the  wider. 

■MR.  SDC.      Is  it  the  object  and  purpose  of  regulating  the 
height  of  buildings   in   the  District  of  Colu.-*ia  that  the 
height  of  buildingi   shoiild  be  regulated  on  e-ach  street  in 
reference  to  the  width  of  that  particular  street? 

■MR.    CAMPBELL.     We  are   far  beloir  the  lUit   of  height   that 
could  be  provid€!d   for   en  Pennsylvania  Avenue   when  we  prt>- 
vide  for  160  feet."      (Cong,   Record,  Vol.    IS,  p,   6??9; 
parenthetical  notations   added) 

AccoT^Hngly,  it  vould  seers  that  the  last  paragraph  of  secticn  5  of 
the  Cct  of  June  1,  1910,  should  be  con5tr-^e.d  in  ths  light  of  ths  latent 
of  ths  CoTigress  in  exacting  the  Act;  i.e.,  in  ten:::^  of  fireprcofing  and 
of  light  and  ventilation, 

Oa  this  bejie,    therefore,    it  wDuld  erpeir  that  ths  6lst  Cc^s~'-?3, 
IzLTofar  as  psnthouaej  vcr«  larsiTed,    vcs  z.ot  cxizt:mod  co  uzzzh  ^-Ith  tli* 
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use   to  which  such  penthouses   would  be  put  as   with  the  fireproof Lug  of 
Bich  penthouses,    and  it  would  aoora  th^je  was   no  objection  on  the  part 
of  Congress   to  the  conatructioa   of   fireproof  penthouses   abova   the  height 
licit,    Just  BO  such  penthousea  vxce    (1)    set  back  froa  the  exterior  wiilla, 
lujparently  for  r'^aaons   of  light   and  vantilation,    and   (2)   were  not  ccn- 
Btructed   or  used  fur   hur-an  occupancy. 

ihe  tsra  "br.:::^n  occupancy"  ccreover,   perhsps   should  be  construed  in 
the  light  of   the  intent  of  the  Congress  In  enacting   the  Act.      The  Con- 
press,   in  specifically  recognizing   the  necessity  for  elevator  aachlnery 
above   tha  height  limit,    obviously  did  not  intend  that  no  elorator  each- 
Inery  repairn-.an  cotild  enter  the  penthouse  oTer  such  K&^hinery  for  the 
purpose  of  repairing   it,      let  in  one  sense  this   is   "hunan   occiipancy"  of 
such  a  penthou3  3. 

The  tera   "occupancy"  means,    to  quota  Webster's  New  International 
Dictionary,    2nd  Edition,    the  "act  of  taJdng  or  holdiog  possession". 
An   "occupant",    to  quote  the   sane  authority,    is   "one  who  occupies   or  takes 
possession;    one  \ho  has  the  actual  use  or  i>osses3ion  of  a  thing";   "occtpy" 
nems   "to  take  or  enter  vpon  possession  of;    to  hold  possession  of,    to  bold 
or   kesp  for  use;    to  use";    while   "occ\pation"   neans   "actual  possession  or 
control",      I   aa  of  the  Tierw,    therefore,    that   the  prohibition  of  "husza 
occupancy",   in   the  last  paragraph   of  section  5  of  tho  Act  of  June  1,   1910 
was  Intended  by  the  Ccngreas   to  prerent  the  use  of  enclosed  space  abore 
the  height  Halt  for  residential,   office  or  business  purposes,    either  by 
the  OTsier  of  s  building  or  by  any  tenant  holding  under  hln,  but  vas  not 
Intended  to  preclude  the  use  of  such  space  in  connection  with   the  rain- 
tenance  of  such  building  and  the  operation  of  its   utilities.      I  am  of  the 
Tiew,    therefore,   that  the  last  paragraph  of  section  5  of  the  Act  of  June  1, 
1910,  does  not  prohibit  the  presence  of  building  maintenance  personnel  In 
flr^roof  structures   constructed  above  the  peraissible  height  Halt, 

In  suirsation,    I  caused  a  studj'   to  be  i^ade  of  the  Act  «pproTed 
June  1,   1910,   and   the  legislative  history  of  such  Act,   lAth  particular 
reforeice  to  the  last  paragraph  of  section  5  of  such  Act,   as  a  result  of 
■which  I  hare  concluded  that  the  phrase  in  such  paragraph,    "penthouses 
over  elevator  shafts",   iiay  be  construed  to  Include  penthouses  over  stair- 
ways leading  to  the  roof  and  penthouses   over  other  utilities  necessary  in 
connection  with   the  operation  of  a  building,   but  not  to  Include  penthouses 
to  be  used  for  residential,    office  or  business  purposes.     Further,   I  have 
concluded  that  the   t«m  "hrrLftn  occupcacy*   as   it  is  used  in  such  paragraph 
should  be  construed  to  preclude  the  construction  or  uae  of  penthouses   for 
residential,    office  or  business  purposes,   but  not  to  preclude  the  presence 
in  such  penthouses  of  tclldlng  B.^lntenancs  personnel  charged  with  the 
operation  end  Kaijotenaace   of  the  bjildlng's   utilities, 

Tha  aesorecdua  of  the  Chief  Engineer  of  the  Department  of  Inspection 
alxo  refers  to  paragrcph  niiriercd  1  of  Section  IIII  of  the  Zoning  Regnla- 
tlc:i3  of  the  District  of  ColriibiA,    as   c-iciided,   liiich  reads   as   foUoia  j 
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■1.      Tlis  prorlsio-a   of   th*  Act  of   June  1,    IPIO,    aa   to 
eplres,    tc.vers,    dc=J3  pinruiclcs    (clc),    pentiiouiiea   arer 
elevator  ohaXta,  TentUatJcn  shafts,    chl-ngv-s,   eaoke  stacks, 
end  firo- sprinkler  t-^-'rs  sLvll  ccntlaua  in   full  force  and 
effect,    except  that  on  b-jlldin33  hcraftcr  erected  ths  Cc:?- 
niesionerc  of  the  District  of  Columbia  ahall  aot  epprcre  the 
coaatn-.ction   of  firo-cprir.'ilcr  tcn\:3,   vatcr  tcwers,    or  bous- 
ing for  air  ccnditlcnlrs  to  *.  hel^t  in  ex:ecf   of  130  feat 
Ecasurod  froa  tfca  Isrel  of  the  curb   cppcilts  the  alddle  of 
the  front  of  ths  b\iiMin>     Fire   cpriiiklcr  tcjika,  vater 
tovara,    or  hoiislng  for  e±T  ccnditicnins   e-quip::€rit  aay  be 
erected  or  enlarged  on  builiings   ejd-sting  prior  to  Decosber 
1,   19lil(  as  provided  ttr.der  Section  UIII  of  these  regulations. 
(AS  ancndod  Dec.   1,   19lil4   e:id  Feb.    25,   19li6.)" 

Thia   regTilatioa  of  the  Zoning  Cc=.-d.ssicn,    aa  baa  been  pointed   out  In 
the  joeaorandioi  of  the  Chief  Englneor  of  the  Department  of  Inspection,   vould 
appear  to  hHre  a  doable  effect.      First,    it  lirposea  a  linitation  on  the  Act 
of  Joie  1,    1910,   etr^e  it  prohibits   ths  construction  of  fire- sprinkler 
tanks   and  vater  tovers   sbcrve  130  feot,    Silthou^h  the  jxine  1,   1910,   Act 
specifically  permits   fire- sprinkler  tanl-rs   ebcve  the  130-foot  height  Unit, 
and  (Lay  be  coostrtscd  to  pamit  vater   tcvcrs    above    that  llElt,      But  saors 
irportcnt,   the  regrilatlon  vould   opear   to  dellrj.t  the  Act  of  June  1,   1910, 
by  irpllcdly  outhoriring   the  ccaistruction  of  hoiosing  for  air  coaditictiinS 
©quipaent  above  aigr  height  llEit  established  by  the  Jxaie  1,   1910,   ict, 
with  the  exception  of  the  130-foot  height  Unit.      It  iiould  appear,    there- 
fore,   that  the  Zoning  Ccjsaissicn,    like   ths  Director  of  Inspections,  baa 
construed   the  phrase  "penthouses  orer  elevator  sba-fts"   to  perait  the 
coofltruction  of  housing  for  air-conditioning  eqiiipcent  abore  an   height 
Hgrlta   except  the  130-foot  height  Halt. 

The  Zoning  Regulations   of  the  District  of  Colu=bia,   as   eaended,   hare 
been  promulgated  by   the  Zoning  Coczsission  of  the  District  of  Colnsbia 
under  the  authority  contained  in  the  Act  approved  June   20,   1938   (52  Stat, 
797,   a*  aendodj    Title  5,   sections  Ul3    through  I428,   D.   C.   Coda,   1951  »!,). 
Anong  other  thln^,    euch  Act  e^povers   the   Zoning  Cosnission  to  regulate 
the  height  of  bulldlEgs,    except  the  peraiosible  height  of   any  bulldinc 
shall  not  exceed  the  r>gTlniT]i  height  of  buildings   authoriied  by  the  Act 
of  June  1,   1910,   supra.   Further,    section  12  of  the  Act  of  June  20,   1935 
(Section  5-l2li,   ri7~Z.    Code,   1951  ed. )   provides  1 

"Sec.   12.      Vihercrer  the   rec^^tlons   cade   under  the   author!'^ 
of   this  Act  roqulro   a  greater  uidth  or  elze   of  yards,    courts,    or 
other  open   pptces,    or  req\iire   a   lo-jcr   height  cf  buildin;a   or 
cnxller  mj£bor  of  ot-cncs,    cr  req-olro  a  greater  percentage  cf 
lot  to  bo  left  unoccupied,    cr  ixpcae  other  higher  atacdardi;   thr:3 
are  required  la  cr  virAir  cr^r  otI;t:r  statute  or  nurileipal  rsgulaticrij, 
the  rggralctic-j  irrAa  ^^~  authority  of   this  Act  ahall   frgvc-m,    •  »   >.' 
(liidGrsaorin.3  cvypHS") 
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AccordiRglor,    I   aa  of   the  opinion   that   «LlthoT:gh   the  Act   of  Joes  1, 
1910,  nay  be  conatmod  to  penait  the  cctistruction,    above   the  maxLurja 
height  lliclts   eatabllahed  bj   siich  Act,    of  penthouses  shaltorlng  building 
utilities,   providing  such  pentbouaea  aaet  the  other  r«qulrenent«  of  such 
Act,   ncverthgless  p*ragreph  1  of  Section  UII  of  the  Zoning  Regulations 
of  the  District  of  Columbia  ha«   the  effect  of  prohibiting   the  coostructien 
of  ouch  penthouses  above  the  130  foot  height  llsiit,    although  irplledly 
pemltting  tha  construction  of  penthousea  for  air  ccadltioalng  •quipEaent 
ebore  the  loior  height  liisltc   established  by  the  June  1,    1910,  Act. 

The  Chief  Engineer  of  ttio  Departnent  of  Inspection  concludes  hi* 
aeaorandira  of  June  l6,   1953,   vith  the  follovlng  paxagrepha  i 

■It  is   apparent   that  a  cltuatlon  difficult  both  for  this 
office  ar.d  for  the  architects,    omers,    and  aechsnical  engineers 
vill  continue  to  exLst  until  both   the  Act  of  1910  and  the  Zon- 
ing Regulations   are  clarified  and  a  ccs^istent   and  equltabla 
policy   established   for  both, 

"It  saens    to  Be    that  the   intent  tnd  liEdtatlon   of   tba 
Act  of  1910  should  bo   established  by  Cocaissionere  dlrectlTe, 
and  that  thereafter  the  Zoning  Regulations  be  clarified  in 
order  to  be  consistent  with  such  dlrectlTe, 

"It  is   reccxsseaded   that   such  dirwctire  clearly   establish 
vhat  eqiilpBieiit  may  be  in  a    'penthouse'    abore  the  height  licit 
as    established  by   the  Act   of  1910,    that  there   be   a  list  ting 
Bite   to   such  pent-house  based  on  a  percentage   of  roof  area, 
and  that   the  Zoning  Cecals  si  on   establish   regulations   con- 
sistent tharevlth,   also  for  such  pent-houses  as   ejrceod  the 
■oiling  height  Halts  but  are  not  above   the  liidts   established 
by   the   Act  of  June  1,    1910," 

Ina viuch  as   in  ny  view,    the  Act  of  June  1,   1910,   cay  be  ccsistrucd  to 
peralt  the  conBtructlon,  above  the  various   height  liaits   established  by 
■ucb  Act,    of  penthouses   to  house  utilities  necessary  in   the  operation  of 
buildings,   end  to  permit  the  presence  in  such  penthouses  of  personnel  re- 
quired  to   operate  such  utilities,    the   only   action  required   of  the   Cc=>- 
Blssioners  vith  respect  to   establishing  "the  intent  and  lialtatton  of 
the  Act   of  1910*   vauld  be  to   direct  their  Secretary   to   forvacrd   a  copy 
of  this   opiaicsi   to  the  Director  of  Inspection  for  his   inforEiation  end 
guidance. 

But   as   hci   been  pointed   out   earlier,    tha   cccistruction   of   the  Act  of 
JC29  1,   1910,    Is  not  all   ttjt  is   r«>quirt?<i   to  furnish   the   "clirificatlca" 
recc;sic:5led  by   the  Chief  Eagin««r.      Since   the  Zcnirg   rcgTilsticrJ  pjxhiblt 
ths  coastroctlffli  of  fire-irprinjcler  teaks,   eater  tcrsrs,    cr  hczjitsg,   f:r 
&ir-cor5ditie:iin5  eqaipjEsat  abcre  130  feot,   ecch  re{jTilattc=^   cff*ctlTc.''7 
cjttbHsh,    fcr  all  buildirss,   aa  trtrcse  fccisit  of  130  feet,    not  ia- 
olclirj   cpires,    dcass,   piETAalea,   peatfccnsca  crer  eltj7^tcT  z'nz^tr^f 
Tcatilation  eLa^ta,   chiisicys,   ead  eaokeatctia. 
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RICCKE-DATIONSt 

1.  Inat  althoTigh  the  Act  of  June  1,   1510,   regulating    the  hsight 
of  b-jlldlnja,   ruy  be  corj trued   to  perisit  the  construction,   above  the 
rarioua  height  llcdta   established  by  cuch  Act,    of  penthoosea   to  ohelter 
b-^dJlding  utilities  of  nil    k±nd3,    niA  to  pemlt  the  presence  in  ouch 
pcathouscj  of  building  nalntensace  peraoonel,  paragraph  1  of  eectlcn  mi 
of  the  Zcning  Regulations  prohibits   the  conatmction   above  a  height  of 
130  feat  of  fixe-sprinkler  tenJcs,   vater  tovaro,   and  penthocaes   for  air 
conditlcaing  eqvdpatnt-, 

2.  Thsi  ahould  the  CosalBsloners  desire  to  authorlre  the  Director 
cf  Inspection  to  cpprove  plans   for  the  construction,   above  the  Barjg'.rr* 
height  linita   estsbliahed  by  the  Act  of  June  1,   1910,    of  pentbousea   to 
ahslter  building  utilities,    it  would   appear  necessary   that  there  first 
be  a  change  in   the  Zoning  Regulations   of  the  District  of  Colttibia,   which 
are  coatrolliag. 

3.  That  the  Cor^ssionera  forward  a  copy  of  thie   opinion   to   (1)    thi 
Director  of  Inspection,   D.    C,    and   (?)    the  D.    C.    Building  Coda  ACTiaory 
Ca-:3d.ttes,    for  appropriate  reco=r\sidation  relating  to  thi  desirability 

of  amending    the  Zoning  Regulations   of   the  District  of  Coluxbia  so  aa   to 
clari^   the  present  uncertainty  regarding  the  construction,   above  cartain 
height  limits,    of  penthousea   to  chalter  building  utilities. 


/s/  VERNCW  E.    WEST,' 
Corporation  Counsel,   D.   C. 

RFKrhs 
7/2U/53 
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EXHIBIT  HO.   21C 


GOVERNMENT  OF  THE   DISTRICT  OF  COLUMBIA 

ENGINEER    DErARTMENT 

OtPARTMENT    OF    INSPECTION 

WABHINOTON   4.   D.   C. 


OINCCTOn     or     INaPCCTlON 


May  13,   1953. 


To  rhca  It  Uay  Conccrnt 


Re:      Housing  for   air  conditioning  equipment 
above  I30  foot  level. 

Prior  to  December  1,   19Ui,   fire-sprinkler  tanks,  water 
towers   arj  air  conditioning  equipment  were  permitted  above 
height   limits   of  buildings   as   established  by  the   Zoning  Regu- 
lations  and  the  Act  of  June   1,   1910,   whichever  was   the  more 
restrictive. 

On  NoveiEber  1^',  19liL,  a  public  hfaring  was  held  by  the 
Zoring  Ccitaission  to  consider   amendments  regardinn  the   location 
of  air   conditioning  equipment  above   the   130  foot  height  lirait. 
The  Cocinissior.  evidently  felt   that   air  conditioning  equipoent 
was   unsightly,   arjj  where   fans  were  used  they  created  a  noise 
nuisance.      The  upshot  was   that  the   following  araendnent  in  part 
was  pronulgated;      "»       »       •       «  the  Cocmissioners  of   the 
ristrict   of  Colunbia  shall   not  approve  the   construction  of  fire-' 
sprtr.kler   tanks,  water  torrers,   or  housing  for  air  conditioning 
equlrcer.t   to  a   height  in  excess   of  130  feet  measured   fToiL  the   level   of 
the  curb   opposite   the  middle  of  the   front   of  the  building.     •       •       f 

The   erection  of  ventilating  shifts  pentitted  by  the   Act  of 
June  1,    1910  was   not  included  in  the   above  nentioned  prohibitions. 
However,   I   am  of  the  opinion  that   the  install atlon  of  fans  1e  not 
f)ermitted. 

The   American  Society  of  Heating  and   Ventilating  tngineera 
defines   "Air  Conditlonir^:      The   slnmltaneous  control  of  all,    or  at 
least   the  first   three,   of   those  factors  affecting  both   the   physical 
and  cberilciU.  ccnditicr-^   of   the  ataosphere  within  any  structure. 
These   factors   Include   tetcr^rature,   hiinidity,   notion,   distribution, 
dust,   bacteria,   odcrs   and  toxic   gases,  cost  of  which  affect   in 
greater  or  lesser  degree  hun:an  health  or  dOTLfort,"   and   "Ventilationi 
The  process   of  supplj-inc   or  removing  air,   by  nature   or  eechinlcal 
aeans,    to   or   froc  any  space," 

For  pxirposes  of  ad-iinistration,   air   conditioring  tnd  forced 
ventilation  should  be   considered  as   £yr.om-=ous. 


I  R03tHT  H.   lU'/IS, 
tirector   of  Inspection,    D.   C, 
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EXHIBIT  NO.   21P 
Zoning  Commission  of  the  District  of  Columbia 

July  22,  1958 


0EUESL,Ot 


That  after  public  notice  and  hearing  as  preaeribed-by  law,  the 
following  ehg^iges  in  the  Zoning  Bagulstions  are  adopted,  and  the  di»- 
triets  heretofore  establiabed  by  the  Zoning  Coosnission  of  the  QLstriet 
of  Columbia,  as  shown  in  the  official  Zoning  Map  and  atlases,  are  hereby 
modified  and  amended  as  follows  i 

In  Seotion  330b  paragraph  33Q(»«2  is  aaended  to  readt 

"In  the  case  of  a  through  lot,  or  a  ccmer  lot  abt&tlng 
three  or  more  streets,  tha  depth  ££  rear  yard  may  be  measured 
ftoffl  the  center  line  of  ibs  street  abutting  the  lot  at  the  rear 
of  the  ftrugture." 

In  Section  4309  paragraph  43Q3«lk  ie  amended  to  rsadt 

•In  the  ease  of  a  through  lot,  or  a  ccmer  lot  abutting 
three  or  more  streets,  the  depth  of  rear  vard  may  be  measured 
from  thB  center  line  of  the  street  abutting  the  lot  at  the  rear 
of  the  structure.* 

In  Section  S309  paregre^  S303*A  is  amended  to  readt 

■In  the  case  of  a  through  lot,  or  a  comer  lot  abutting  ^ 

three  or  more  streets,  the  depth  of  rear  yard  may  be  measured 
from  the  cester  line  of  the  street  abittlng  the  jsi  at  the  rear 
of  the  structure." 

In  Section  6302  paragrt^h  6302.5  ia  anended  to  readt 

"In  the  case  of  a  through  lot,  or  a  comer  lot  abutting  ^ 

three  or  more  streets,  the  depth  of  rear  yard  may  be  measured 
from  the  center  line  of  the  street  abutting  the  l£t  at  the  rear 
of  the  structure." 

In  Section  3201  paragraph  3201.26  is  amended  by  striking 
the  words  "all  exterior  «all8*  in  the  second  line  and  substitut-     -^ 
ing  therefor  the  words  "all  lot  lines". 

In  Section  A201  paragraph  /•201.22  is  amended  by  s  triking 
the  v«rds  "all  exterior  walls"  in  the  sBCond  line  and  substitut- 
ing therefor  the  words  "all  lot  lines". 

In  Section  5201  paragraph  5201.23  is  amended  by  striking 
the  words  "all  exterior  vbUb"  in  the  second  line  and  substitut- 
ing therefor  the  words  "all  lot  lines". 

In  Section  6201  paragraph  6201.22  is  amended  by  striking  ^ 

the  words  "all  exterior  i«lls"  in  the  s  econd  line  and  substitut- 
ing therefor  the  words  "all  lot  lines". 

—  EXHIBIT   2  _ 


336 


•  2- 


In  Section  7205  paragraph  7205.12  is  amended  by  adding  a 
pew  sub-paragraph  (c)  to  readt 

*(c)  Except  in  an  SP  District,  elaewhera  on  the  lot  if    «^ 
accessoiy  to  a  ccmmercial  or  industrial  ose*" 

In  Section  7205  paragraph  7205*12,  sut^paragrapb  (b)  is 
amended  to  read: 

*(b)  Vflithln  a  side  yard,  provided  such  qaces  are  at  least 
three  feet  troBL  any  side  lot  line  and  at  least  three  feet  firoa    •■^^ 
any  main  buildingi  or," 

In  Section  3306  the  table  under  paragraph  3306.1  is  amended 
by  changing  in  all  djatricts  the  Blniimim  width  of  an  open  caurt   ^^ 
for  a  one-family  dwelling  "Sea  ten  (10)  feet  to  six  (6;  feet. 

In  Section  5103  paragraph  5103.33  la  amended  by  deleting 
sub-paragraph  (a)  trtiieh  reads t  "Film  exchange,  only  in  C-3-B 
lU.strlcts,'' 
NOTEt  Reletter  sub-paragraph  (b)  to  (a)  at  top  of  page  27.        ^^ 

In  Section  5102  paragraph  5102*32  is  amended  by  inserting 
a  new  sub-paragrai^  (g-g)  to  readt 

"(g-g)  Flln  exchange*"  ^ 

In  Section  SLOU  paragraph  810^.1  is  amended  to  readt  ^ 

"Except  as  provided  in  paragraphs  fil04«6,  8104*7,  or  8104*8,    v 
no  person  shall  use  any  atructuge.  land,  or  part  thereof  Ibr  any 
purpose  other  than  a  one-family  dwelling  until  a  eartifleate  of 
occupancy  has  been  issued  to  such  person  stating  that  such  use 
cooplies  with  these  regulations  and  the  building  code," 

In  SectiM)  3303  the  table  under  paragr^  3303.1  is  amended 
to  penalt  for  churches  in  the  B-l-A,  R-l-B,  Br-2,  It-3,  B-4  and 
ft>5-A  Districts,  a  lot  occupancy  not  exceeding  oOSE, 

Words  underscored  are  defined. 

Parcels  127/73,  126/40  and  126/33,  square  3730,  located  within 
the  triangle  bounded  by  New  Hcinqjshire  and  Eastern  Avenues  and  Ritten- 
house  Street,  N.E.,  are  changed  from  R-l-B  to  C-2  (55-116). 

The  alley  in  square  629  which  was  closed  by  order  of  the 
Cotnnissioners  of  the  District  of  Columbia  anl  recorded  in  Book  138,Pg,65, 
Records  of  the  Surveyor,  District  of  ColuEMa,  is  included  in  the 
C-3-B  District  (3*0.57-41). 

Randle  Place,  S.E.  abutting  squares  5973  and  5974  which  Una  closed 
by  order  cf -the  Conaic  si  oners  of  the  Diotrict  of  Columbia  and  recorded 
in  Book  138,  Pg.  66,  Records  of  tha  Surveyor,  District  of  Columbia, 
la  included  in  the  R-2  District  (57-41). 
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That  part  of  alley  In  square  601  which  was  clossd  by  order  of  the 
Cotamissionera  of  the  District  of  Colucbiaand  recorded  in  Book  137,  Pg, 
197,  Recorda  of  the  Surveyor,  District  of  Columbia,  is  included  in 
the  R-(,  District  (S.O.  56-65}. 

That  part  of  alley  in  square  5872  »W.di  vea  closed  by  order  of  the 
Connnisaioners  of  the  Wstrict  of  Colunfcia  and  recorded  in  Book  137,  Pg. 
171,  Records  of  the  Surveyor,  District  of  Coluabia,  is  included  in  the 
R^5-A  District  (S.O.  56-A4). 

That  part  of  alley  in  square  76  which  was  closed  by  order  of  the 
Connlssioners  of  the  District  of  Columbia  and  recorded  in  Book  138,  Pg. 
23,  Records  of  the  Surveyor,  District  of  Coliinbia,  is  inclined  in  the 
C-3-B  District  (S.O.  56-85), 

The  alley  in  square  703  which  was  closed  by  order  of  the 
Conmissioners  of  the  District  of  ColimbiA  and  recorded  in  Book  138, 
Pg.  2h,  Records  of  the  Surveyor,   District  of  Columbia,  is  included  in 
the  li  District  (S.O.  56-88). 

The  alley  in  square  19  which  was  closed  by  order  of  the 
Connnissioners  of  the  District  of  Colvmhia  and  recorded  in  Book  138, 
Pg.  2,  Records  of  t lie  Sxirveyor,   District  of  Colvsnbia,  is  included  in 
the  SP  District  (S.O.  57-12). 

The  alley  in  square  24  which  was  closed  by  order  of  the 
Conaissioners  of  the  District  of  ■  Colisabia  and  recorded  in  Book  137, 
Pg.   175,   Records  of  the  Surveyor,  District  of  Columbia,  is  included  in 
the  C-M-2  District   (S.O.  56-84). 

That  part  of  alley  in  square  625  which  was  closed  by  order  of' the 
Connnissioners  of  the  District  of  Coliiabia  and  recorded  in  Book  138, 
Pg.  37,   Records  of  the  Surveyor,  District  of  Colvnnbia,  is  included  in 
the  C-3-B  District   (S.O.  56-18). 

The  alleys  in  squares  5359  and  5360  and  the  parts  of  alleys  in 
squares  5389  and  5390  which  were  closed  by  order  of  the  Commissioners 
of  the  District  of  Columbia  and  recorded  in  Book  129,  Pg.  29,  Records 
of  the  Surveyor,   District  of  Columbia,  are  included  in  the  R-2 
District  (S.O.  56-70^. 

The  alleys  in  square  5183  which  were  closed  by  order  of  the 

CoirndssionLTs  of  the  District  of  Coliohia  and  recorded  in  Book  137,  Pg. 

150,   Records  of  the  Surveyor,   District  of  Columbia,   are  included  in 
the  R-2  District  (S.O.  56-21). 
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That  part  of  alley  in  square  371  which  was  closed  by  order  of  the 

Coramiasioners  of  the  District  of  Colurtla  and  recorded  in  Book  136, 

Pg,  26,  Records  of  the  Surveyor,   District  of  Colunbia,  is  included  in 
the  SP  and  the  C-3-B  Diatricts   (S.O.  57-28), 


RCBEHT  E.  KcLhUOHIN 


T,  B.  HUNTLR  (Acting) 


DrtVID  B.  KARRICK 


J.  CffiDHGE  STEWART 


HAERY  T.  THaiPSON  (Acting) 


W.  E.  CHASE, 
EXECUTIVE  OFFICER. 
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EXHIBIT  NO.  21E 


Before  the  Board  of  Zoning  Adjustment,  D.  C. 

Application  No.  11917,  of  the  John  Akridge  Company,  pursuant  to  Sections 
8207.2  and  8207.1  of  the  Zoning  Regulations,  for  a  special  exception  for 
approval  of  a  roof  structure  for  a  proposed  office  building  in  the  C-4 
Zone,  as  provided  by.  Section  5306.1  of  the  Regulations,  and  as  amended 
for  a  variance  from  the  set  back  requirements  for  roof  structure  of  Section 
5201.23  as  provided  by  Section  8207.11  of  the  Regulations,  at  the  premises 
1627  K  Street,  N.  W.  known  as  Lot  805,  Square  184. 

HEARING  DATE:  July  16,  1975 
DECISION  DATE:  August  '6,  1975  * 

FINDINGS  OF  FACT: 

1.  Applicant  requests  approval  of  the  roof  structure  for  a 
proposed  office  building  and  a  variance  from  the  set-back  requirements 
for  the  penthouse  which  exceeds  the  130  foot  height  limit. 

2.  Applicant  amended  the  application  at  public  hearing  with 
leave  of  the  Board  to  include  the  variance  from  Section  5201.23  of  the 
Zoning  Regulations  because  the  subject  lot  has  the  narrow  width  of  45  feet 
10  inches. 

3.  The  proposed  office  building  will  be  approximately  the 
same  height  as  the  adjacent  structure  to  the  east  and  the  proposed  roof 
structure  has  a  F.A.R.  of  0.25  out  of  a  maximum  permitted  F.A.R.  of  0.37. 

4.  There  will  be  no  set  back  of  the  roof  structure  on  the 
east  side  party  line  and  a  variance  of  16  feet  is  required. 

5.  The  staff  report  of  the  Zoning  Services  Division  of  the 
Municipal  Planning  Office  recommended  approval  of  both  the  proposed  roof 
structure  and  the  variance  from  the  set  back  requirements  stating  the 
following  criteria: 

a)  The  proposed  roof  structure  meets  all  the 
architectural  controls  of  Sections  3308.1  and  5306.1 
of  the  Regulations.  The  pre-cast  off-white  concrete 
roof  structure  will  match  the  material  and  color  or 
the  street  facade  and  it  harmonizes  with  the  main 
structure  in  architectural  character,  material  and  color. 

b)  The  penthouse  does  not  exceed  one-third(l/3) 
of  the  roof  structure. 

c)  There  will  be  no  obstruction  to  the  light  and 
ventilation  of  adjacent  properties  and  the  penthouse 

complies  with  the  October  of  1910. 
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6.  The  1,416  square  foot  area  of  the  roof  structure  is  well  within 
the  maximum  permitted  area  of  2,491   square  feet  and  contains  mechanical 
equipment,   stair  and  elevator. 

7.  There  is  no  opposition  of  record  to  the  application. 

CONCLUSIONS  OF  LAW: 

Based  upon  the  above  findings  of  fact  and  the  evidence  of  record  the 
Board  is  of  the  opinion  that  Applicant's  proposed  roof  structure  meets  all 
the  criteria  of  Sections  3308.1  and  5306.1  of  the  Regulations  and  shall  be 
approved.  Applicant  also  has  an  exceptionally  narrow  piece  of  property 
and  the  strict  application  of  Section  5201.23  of  the  Regulations  would  re- 
sult in  a  practical  difficulty.  The  Board  concludes  that  the  approval  of 
a  variance  from  Section  5201.23  of  the  Regulations  wiM  result  in  no  sub- 
stantial detriment  to  the  public  good  and  will  not  substantially  impair 
the  intent  of  the  Zoning  Regulations. 

ORDER:  It  is  hereby  ordered  that  the  above  application  be  GRANTED. 

VOTE:  4-0  (Lilla  Burt  Cummings,  Esq.  not  voting  after  not  having  heard 
the  case) . 

BY  ORDER  OF  THE  D.  C.  BOARD  OF  ZONING  ADJUSTMENT 


AHESTED  BY:   -^  .^-"^.-^    '<  .      /M^- 


JAMES  E.  MILLER 
Secretary  to  the  Board 

FINAL  DATE  OF  ORDER:  Jv^'^^'"^/  /^   '^  /  ^ ^ 'z^'^ 

THAT  THE  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS  ONLY 
UNLESS  APPLICATION  FOR  A  BUILDING  AND/OR  OCCUPANCY  PERMIT  IS  FILED  WITH  THE 
DEPARTMENT  OF  ECONOMIC  DEVELOPMENT  WITHIN  A  PERIOD  OF  SIX  MONTHS  AFTER  THE 
EFFECTIVE  DATE  OF  THIS  ORDER. 
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EXHIBIT  HO.   216 


GOVERNMENT    OF    THE    DISTRICT    OF   COLUMBI-A 

BOARD  OF  ZONING  ADJUSTMENT 


Application  No.  13124  of  1100  Eighteenth  Street  Associates,  pur- 
suant to  Sub-section  8207.2  of  the  Zoning  Regulations,  for  a 
special  exception  under  Sub-section  3308.2  to  allow  construction 
of  a  roof  structure  which  does  not  meet  the  normal  setback  require- 
ments of  Paragraph  5201.24  for  a  proposed  office,  retail  and  park- 
ing garage  building  in  a  C-4  District  at  the  premises  1811  L 
Street,  N.W. ,  (Square  140,  Lot  873). 

HEARING  DATE:    January  17,  1980  and  March  12,  19&0 
DECISION  DATE:   April  2,  1980 

FINDINGS  OF  FACT: 


1.  The  subject  application  was  scheduled  for  the  Public  Hearing 
of  January  16,  1980.   At  the  Public  Hearing  the  Dupont  Circle 
Citizens  Association  and  an  adjacent  property  owner  raised  objection 
to  the  hearing  of  the  application  on  the  procedural  grounds  that 
the  application  was  not  advertised  in  the  narse  of  the  owner  but 

a  lessee  and  that  since  the  proposed  roof  structure  would  be  placed 
on  the  property  line  the  owner  of  the  abutting  lot  who  plans  to 
construct  a  similar  structure  as  the  subject  one  should  have  submitted 
a  waiver  as  to  the  possible  harm  he  might  incur  if  the  proposed  roof 
structure  were  permitted.   The  Chair  ruled  that  since  the  applicant 
held  a  ninety  year  lease  and  that  in  all  respects  he  was  in  fact  the 
true  owner  of  the  proposed  improvement  the  applicant  lessee  was  the 
proper  party  to  process  the  application.   As  to  the  second  objection 
the  chair  ruled  that  it  was  premature  since  the  evidence  had  not 
yet  been  presented.   In  addition,  since  an  application  no.  13187 
had  been  filed  on  the  abutting  property  the  Board  determined  that 
both  applications  should  be  heard  simultaneously. 

2.  The  subject  property  is  located  on  the  north  side  of  L  Street 
between  18th  and  19th  Streets,  N.W. .  and  is  known  as  1811  L  Street, 
N.VJ.   It  is  in  a  C-4  District. 

3.  The  subject  lot  873  is  approximately  5,320  square  feet  in  area. 
It  is  an  interior  lot  with  a  street  frontage  on  L  Street  of  fifty 
feet.   The  subject  property  is  intended  to  be  developed  with  an 
adjacent  companion  building  known  as  1801  L  Street,  N.W.   The  com- 
panion building  on  lot  872  is  the  subject  of  BZA  application  no.  13187. 
Both  applications  were  heard  by  the  Board  at  the  same  time.   Both 

lots  are   improved  with  a  six  story  parking  garage  which  is  to  be 
demolished. 
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4.  In  both  applications  it  is  proposed  to  construct  a  ten  story 
office,  retail  and  parking  garage  building. 

5.  Adjacent  to  the  site  on  the  west  is  a  two  story  structure 
which  houses  two  restaurants.   This  structure  is  adjoined  by  a  ten 
story  hotel.   North  of  the  subject  property  alon*  13th  Street,  are 
a  group  of  smaller  structures  which  house  a  number  of  retail  shops, 
restaurants,  and  service  establishments.   Most  of  these  are  housed 
in  converted  row  structures.  There  are  also  a  ntomber  of  restaurants 
to  the  rear  of  the  site  and  other  establishments  which  are  housed 

in  one  and  two  story  structures.   This  section  of  the  city  has  under- 
gone significant  development  in  the  past  ten  to  fifteen  years.   Ten 
and  tweleve  story  commercial  buildings  have  in  large  part  replaced 
the  row  structures,  parking  lots  and  auto  dealerships  which  formerly 
populated  the  area.   Nineteenth  Street,  at  this  location,  fonns  the 
western  boundard  of  the  C-4  district.   West  of  19th  Street  C-3-B 
zoning  is  in  place. 

6.  Lots  872  and  873  are  held  in  different  ownership  but  each  is 
iinder  a  longterm  lease  by  the  applicant. 

7.  The  applicant  requests  a  special  exception  to  allow  construc- 

. tion  of  a  roof  structure  which  does  not  meet  the  strict  setback  require- 
ments of  paragraph  5201.24.   Under  that  paragraph  the  roof  structure 
is  required  to  be  setback  18.5  feet  from  the  lot  line.   The  applicant 
proposes  to  construct  the  roof  structure  against  the  east  property 
line. 

8.  In  all  other  respects  the  roof  structure  strictly  complies  to 
all  other  C-4  Zoning  Regulations.   The  penthouse  is  enclosed  in  a 
single  enclosure  and  contains  a  stairway,  mechanical  equipment  includ- 
ing cooling  tower,  water  pumps,  fans  and  water  heater,  and  elevator 
override.   The  material  of  roof  structure  blends  harmoniously  with 
the  facade  of  the  main  building. 

9.  The  subject  lot  is  fifty  feet  wide.   If  the  applicant  complied 
with  the  setback  requirements  of  the  Zoning  Regulations  it  would  leave 
the  applicant  thirteen  feet  of  space  in  which  to  locate  all  the  equip- 
ment.  The  necessary  width  of  the  penthouse  structure  is  thirty-one  feet. 

10.  Due  to  the  narrow  width  of  the  building  the  placement  of  the 
elevator  core  in  any  place  other  than  against  a  property  line  would 
render  useless  the  floor  area  on  either  side,  impairing  the  functional 
arrangement  of  the  space  within  the  building  and  creating  operating 
difficulties. 

11.  The  subject  property  and  its  relationship  to  the  surrounding 
property  makes  it  a  practical  requirement  to  join  the  elevator  cores 
of  the  two  buildings.   If  the  two  were  to  be  required  strictly  to  meet 
the  regulations,  the  functional  space  would  be  impaired  for  both 
buildings. 
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12.  As  an  interior  lot,  the  subject  property  will  not  have  a  roof 
structure  on  a  property  line  abutting  a  street  or  alley.   The  roof 
structure  will  be  an  interior  penthouse  not  visible  except  from 
elevated  or  distant  viewpoints .  When  built  with  the  adjoining  pent- 
house, the  penthouse  will  be  less  visible  and  more  compact  than  having 
separate  structures  on  the  roof  of  each  of  the  buildings.   The  effect 
created  will  be  a  single  roof  s-tructure  which  straddles  the  two  pro- 
posed office  buildings. 

13.  The  Office  of  Planning  and  Development  by  report  dated  February 
13,  1980  considered  the  subject  application  and  application  No.  13187 
simultaneously.   The  OPD  recommended  that  both  applications  be  approved. 
The  Office  of  Planning  and  Development  noted  that  In  these  cases 
because  of  the  nature  of  the  ownership  of  this  site  and  the  long 

term  lease  agreements,  one  building  will  be  constructed  on  each  lot. 
Bother  buildings  will  however,  appear  as  one  from  the  exterior.   The 
roof  structures  will  be  architecturally  coordinated  and  also  appear 
as  one  from  the  exterior.   The  combined  structure  will  be  centered 
over  the  two  buildings  overlapping  both  lots.   The  need  for  the  relief 
from  the  roof  structure  setback  requirements  arises  from  the  fact 
that  technically  these  are  two  buildings ,  which  should  have  separate 
roof  structures  and  each  enclosing  wall  should  be  setback  from  all 
.property  lines.   It  was  OPD's  opinion  that  combining  the  roof  struc- 
ture into  one  enclosure  is  consistent  with  the  intent  and  purpose 
of  Section  3308  of  the  Zoning  Regulations  which  encourages  roof 
structures  to  be  in  one  enclosure.   The  Board  so  finds. 

14.  The  Dupont  Circle  Citizens  Association  objected  to  the  applica- 
tion on  the  grounds  that  it  would  object  to  any  penthouse  being  on 

a  property  line  and  that  the  builder  had  not  given  serious  considera- 
tion to  any  energy  utilization  program.   The  Board  finds  that  it  is 
sufficient  for  the  applicant  to  address  itself  to  the  requirements  of 
the  sections  of  the  Zoning  Regulations  under  which  it  seeks  relief. 
The  energy  utilization  program  is  not  a  proper  issue  before  this  Board 
in  this  application. 

15.  Advisory  Neighborhood  Commission  2B  made  no  recommendation  on 
the  application. 

16.  There  was   a  letter  on  file  from  a  neighboring  property  owner 
in  support  of  the  application. 

17.  The  applicant  submitted  a  letter  to  the  record  evidencing  that 
the  American  Arbitration  Association  had  determined  that  the  subject 
long-term  lessee  had  a  right  to  process  the  application  before  the 
BZA  under  the  terms  and  conditions  of  its  ground  lease. 
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CONCLUSIONS  OF  LAW: 

Based  on  the  record  the  Board  concludes  that  the  applicant  is 
seeking  a  special  exception  which  requires  that  the  applicant  meet 
the  requirements  of  Sub-section  3308.2.   The  Board  concludes  that  the 
applicant  has  substantially  complied  with  Sub-section  3308.2.   Due 
to  the  narrow  width  of  the  lot  and  its  relationship  to  surrounding 
properties  the  Board  concludes  that  full  compliance  with  the  setback 
requirements  would  be  unduly  restrictive  and  unreasonable.   The  Board 
further  concludes  that  the  relief  can  be  granted  as  in.  harmony  with 
the  intent  and  purpose  of  the  Zoning  Regulations  and  will  not  affect 
adversely  the  use  of  neighboring  property.   Accordingly,  it  is 
ORDERED  that  the  application  is  GRANTED. 

VOTE:   4-0(William  F.  Mcintosh,  Charles  R.  Norris  and  Connie  Fortune 
to  grant,  Theodore  F.  Mariani  to  grant  by  proxy,  Leonard 
L.  McCants  not  voting  not  having  heard  the  case) 

BY  ORDER  OF  THE  D.C.  BOARD  OF  ZONING  ADJUSTMENT 


ATTESTED  BY: 


STEVEN  E.  SHER 
Executive  Director 


FINAL  DATE  OF  ORDER: 


18  JUN1S80 


UNDER  SUB-SECTION  820A. 3  OF  THE  ZONING  REGULATIONS  "NO  DECISION 
OR  ORDER  OF  THE  BOARD  SHALL  TAKE  EFFECT  UNTIL  TEN  DAYS  AFTER 
HAVING  BECOME  FINAL  PURSUANT  TO  THE  SUPPLEMENTAL  RULES  OF  PRAC- 
TICE AND  PROCEDURE  BEFORE  THE  BOARD  OF  ZONING  ADJUSTME'JT . " 

THIS  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MOOTHS  AFTER 
THE  EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCH  PERIOD  AN 
APPLICATION  FOR  A  BUILDING  PERMIT  OR  CERTIFICATE  OF  OCCUPANCY  IS 
FILED  WITH  THE  DEPARTMENT  OF  LICENSES,  INVESTIGATIOtIS .  AiiO 
INSPECTIONS . 
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Government  of  the  District  of  Columbia 

BOARD  OF  ZONING  ADJUSTMENT 


WILKES  &  ARTIS 

[E^[r^^  r/rpj 

JAN  3 1  1979 


EI5MU1I 


Application  No.  12798  of  the  Washington  Post  Company,  p\irsuant 
to  Sub-section  8207.2  of  the  Zoning  Regulations,  for  special 
exceptions  under  Sub-section  3308.2  regarding  the  setback  of 
the  roof  structure  and  Paragraph  7614.12  allowing  an  arcade 
to  exceed  twency-five  feet  in  depth  and  to  exceed  twenty-fiva 
per  cent  gross  floor  area  of  the  floor  which  is  adjacent  to 
the  arcade  to  pemit  the  construction  of  an'bffics  building 
in  a  C-4  District  at  the  premises  1100  -  15th  Street,  N.W. 
(Square  197,  Lot  81). 


'  •  / 


HEARING  DATE:    November  15,  1978 
DECISION  DATE:    December  5,  1978 

FINDINGS  OF  FACT: 


1.  At  the  public  hearing,  the  applicant  amended  the 
application  to  delete  the  requested  relief  relating  to  the 
arcade,  because  the  Zoning  Regulations  had  been  amended  to 
no  longer  require  approval  of  what  the  applicant  proposed. 
The  only  remaining  relief  relates   to  the  roof  structure. 

2.  The  subject  site  is  located  at  1100  15th  Street,  N.W. 
at  the  northwest  corner  of  the  intersection  of  13th  and  L 
Streets,  N.W.,  in  the  C-4  District.   The  site  is  presently 
occupied  by  the  Lee  House  Hotel. 

3.  The  applicant  proposes  to  construct  a  twelve  story 
office  building  on  the  site.   The  site  is  approximately 
15,380  square  feet  in  area. 

4.  The  proposed  building  will  have  a  gross  floor  area  of 
approximately  151,055  square  feet. 

5.  The  property  is  owned  by  the  Washington  Post  Company 
whose  offices   abut  this  site  to  the  north  and  west.   The 

-developer   of  the  proposed  building  is  the  Prudential 


346 


BZA  Order  No.  12798 
Page  2 


Insurance  Company  of  Amercia,  with  a  prime  tenant  of  the  site 
expected  to  be  the  Washington  Post, 

6.  The  proposed  building  will  occupy  100  per  cent  of 
the  lot.   The  area  in  the  vicinity  of  this  site  is  generally 
characterized  by  office  buildings  of  a   similar  nature  to 
the  one  proposed.  Many  of  these  buildings  have  retail  uses 
on  the  ground  floor.   There  are  also  a  number  of  large  hotels 
in  the  vicinity  including  the  Capitol  Hilton  which  is  located 
on  l'6th  Street  between  K  and  L  Streets,  N.W. 

7.  The  roof  structure  of  the  proposed  office  building 
will  have  a  gross  floor  area  of  approximately  4,910  square 
feet  which  is  780  square  feet  less  than  the  maximum  allowable 
of  5,690  square  feet.  In  addition  the  roof  structure  will 

be  18'  5"  in  height  above  the  roof  upon  which   it   is   located^ 
faced  in  precast  concrete   panels  and  will  meet  all  of  the 
requirements  of  section  3308  of  the  Zoning  Regulations  with 
the  exception  of  the  setback  requirements. 

8.  The  east  and  south  facades  of  the  roof  structure  are 
setback  55.8  feet  from  the  property  lines  on  those  sides.   The 
north  and  west  facades  of  the  roof  structure  are  placed  on 
the  rear  property  lines.   The  Board  is  requested  to  approve  a 
waiver  of  18.5',  the  height  of  the  roof  structure  for  the  two 
facades  of  the  roof  structure  which  are  built  to  the  property 
lines. 

9.  The  roof  structures  of  the  two  adjacent  buildings  are 
also  built  to  the  property  lines  of  this  site. 

10.   The  elevator  core  of  the  proposed  building  will  be 
placed  at  the  rear  of  the  building,  in  order  to  allow  for  a 
connection  between  the  proposed  building  and  the  existing 
adjacent  building  on  15th  Street. 

11.   The  site  is  a  relatively    small  corner  lot  for  a  high- 
rise  office  building.   The  space  located  in  the  rear  corner  of 
the  site  has  no  exterior  windows  and  is  not  desirable  as  office 
space.   It  is  thus  the  most  logical  and  reasonable  location 
for  the  building  service  core. 
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12.  The  rear  location  of  the  service  core  is  also  desirable 
in  terms  of  being  able  to  provide  the  connection  between  the 
subject  building  and  the  adjacent  building  owned  by  the  Washington 
Post. 

13.  By  report  dated  November  9,  1978  and  by  testimony  at  the 
hearing,  the  Municipal  Planning  Office  recommended  the  approval 
of  the  application.   The  Municipal  Planning  Office  reported 
that  the  granting  of  this  special  execption  will  not  result 

in  any  adverse  affect  on  nearby  or  adjoining  properties  nor 
will  it  impair  the  sprit,  intent  or  integrity  of  the  zoning 
regulations.   The  Board  so  finds. 

14.  Advisory  Neighborhood  Commission  23  was  notified  as  to 
the  application  but  no  recommendation  was  received. 

15.  There  was  no  opposition  to  the  case. 

CONCLtJSIONS  OF  LAW  AND  OPINIONS; 

The  Board  concludes  that  the  only  relief  required  in  this 
case  is  a  special  exception  regarding  the  location  of  the 
roof  strxicture.   The  Board  concludes  that  the  roof  structure 
of  the  proposed  building  is  placed  a  distance  .  of  approximately 
55.8  feet  from  the  street  facades  of  the  building,  and  is 
built  directly  above  the  rear  walls.   This  arrangement  will 
result  in  better  operating  conditions  of  the  building,  and 
will  facilitate  a  reasonable  connection  to  the  adjoining 
building  owned  by  the  same  owner.   The  Board  concludes  that 
the  applicant  has  demonstrated  compliance  with  the  require- 
ment of  Sub-section  3308.2  and  is  therefore  entitled  to  the 
granting  of  the  special  exception.   The  Board  further  concludes 
that  the  above  sought  relief  can  be  granted  will  be  in 
harmony  with  the  general  purpose  and  intent  of  the  zoning  regula- 
tions and  maps  and  will  not  tend  to  arfect  adversely  the  use 
of  neighboring   property  in  accordance  with  said 
zoning  regulations  and  maps.   Accordingly,  it  is  ORDERED  that 
the  application  is  GRANTED. 

VOTE:   4-0  (Chloethiel  Woodard  Smith,  Charles  R.  Norris,  Walter 
B.  Lewis,  Leonard  L.  McCants  to  grant;  William.  F. 
Mcintosh  not  voting,  not  having  heard  the  case). 
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BY   ORDER   OF   THE   D.C.    BOARD   OF    ZONING   ADJUSTMENT 


ATTESTED  BY: 


lUwi/vv      C^     ^^^ 


STEVEN  E.  SHER 
Executive  Director 


FINAL  DATE  OF  ORDER: 


THAT  THE  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS 
ONLY  UNLESS  APPLICATION  FOR  A  BUILDING  AND/OR  OCCUPANCY  PERMIT 
IS  FILED  WITH  THE  DEPARTMENT  OF  HOUSING  AND  COMMUNITY  DEVELOP- 
MENT WITHIN  A  PERIOD  OF  SIX  MONTHS  AFTER  THE  EFFECTIVE  DATE  OF 
THIS  ORDER. 
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Government  of  the  District  of  Columbia 

BOARD  OF  ZONING  ADJUSTMENT 


Application  No.  13187  of  1100  Eighteenth  Street  Associates, 
pursuant  to  Sub-section  8207.2  and  Paragraph  8207.11  of  the 
Zoning  Regulations,  for  a  special  exception  under  Sub-section 
3308.2  to  allow  construction  of  a  roof  structure  which  does 
not  meet  the  noraml  setback  requirements  of  Paragraph  5201.24 
and  for  a  variance  from  Sub-section  5303.5  to  allow  a  closed 
court  in  lieu  of  a  rear  yard,  such  court  not  meeting  the  re- 
quired width  for  a  proposed  office,  retail  and  parking  garage 
building  in  a  C-4  District  at  the  premises  1801  L  Street,  N.W. 
(Square  140,  Lot  872)  . 

HEARING  DATE:   March  12,  1980 
DECISION  DATE:   April  2,  1980 

FINDINGS  OF  FACT: 

1.  The  subject  property  is  located  on  the  northwest 
corner  of  the  intersection  of  L  and  18th  Streets,  N.  W.  and 
is  kno\>m  as  1801  L  Street,  N.  W.  It  is  in  a  C-4  District. 

2.  The  subject  property  is  a  corner  lot  of  irregular 
shape  which  is  intended  to  be  developed  with  an  adjacent  com- 
panion building  to  be  known  as  1811  L  Street,  Northwest.   The 
companion  building  is  the  subject  of  BZA  Application  No.  13124 
and  is  on  lot  873.   The  hearings  on  both  applications  were  held 
on  the  same  day. 

3.  Both  lots  are  improved  with  a  six  story  parking  garage 
which  is  to  be  demolished.   Lots  872  and  873  are  held  on 
different  ownership  but  each  lot  is  under  a  long  term  lease  by 
the  same  applicant.   In  both  applications  it  is  proposed  to 
construct  a  ten  story  office,  retail  and  parking  garage  building. 

4.  Adjacent  to  the  combined  sites  on  the  west  is  a  two 
story  structure  which  houses  two  restaurants.   This  structure 

is  adjoined  by  a  ten  story  hotel.   North  of  the  subject  property 
along  18th  Street,  are  a  group  of  smaller  structures  which  house 
a  number  of  retail  shops,  restaurants,  and  service  establishments. 
Most  of  these  are  housed  in  converted  row  structure.   There  are 
also  a  number  of  restaurants  to  the  rear  of  the  site  and  other 
establishments  which  are  housed  in  one  and  two  story  structures. 
This  section  of  the  city  has  undergone  significant  development 
in  the  past  ten  to  fifteen  years.   Ten  and  twelve  story  conmiercial 
buildings  have  in  large  part  replaced  the  row  structures,  parking 
lots  and  auto  dealerships  which  formerly  populated  the  area. 
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Nineteenth  Street,  at  this  location,  forms  the  western  boundary 
of  the  C-4  district.   West  of  19th  Street  C-3-B  zoning  is  in 
place. 

5.  The  applicant  requests  a  special  exception  to  allow 
construction  of  a  roof  structure  which  does  not  meet  the  strict 
setback  requirements  of  paragraph  5201,24,  .  Under  that  paragraph 
the  roof  structure  is  required  to  be  setback  18.5  feet  from  the 
lot  line.   The  applicant  proposes  to  construct  the  roof  struc- 
ture against  the  west  property  line. 

6.  In  all  other  respects  the  roof  structure  strictly 
complies  to  all  other  C-4  Zoning 'Regulations ,   The  penthouse 
is  enclosed  in  a  single  enclosure  and  contains  stairx-zay, 
mechanical  equipment  including  cooling  tower,  water  pumps,  fans 
and  water  heater,  and  elevator  override.   The  material  of  the 
roof  structure  blends  harmoniously  with  the  facade  of  the  main 
building . 

7.  Strict  compliance  with  the  setback  requirements  would 
require  that  the  lobby  be  put  in  the  center  of  the  building, 
thus  chopping  up  the  available  commercial  space  and  creating 
operating  difficulties. 

8.  The  subject  property  and  its  relationship  to  the 
surrounding  property,  make  it  a  practical  and  economic  require- 
ment to  join  the  elevator  cores  of  the  two  buildings.   If  the 
two  were  to  be  required  strictly  to  meet  the  regulations,  the 
functional  space  would  be  impaired  for  both  buildings. 

9.  The  subject  property  will  not  have  a  roof  structure 
on  a  property  line  abutting  a  street  or  alley.   Rather,  the 
roof  structure  will  be  an  interior  penthouse  not  visible  except 
from  elevated  or  distant  viewpoints.  When  built  with  the  ad- 
joining penthouse,  the  penthouse  will  be  less  visible  and  more 
compact  than  having  separate  nodules  on  each  of  the  buildings. 

The  effect  created  will  be  a  single  roof  structure  which  straddles 
the  two  proposed  office  buildings. 

10.   The  requested  variance  relief  from  the  closed  court 
width  requirements  of  paragraph  5303.5  is  necessary  due  to  the 
irregular  shape  of  the  lot.   There  is  a  jog  in  the  rear  portion 
of  the  lot  which  has  the  effect  of  removing  a  five  foot  by  twelve 
foot  corner  of  the  lot.   Accordingly,  the  width  of  the  closed 
court  is  reduced  from  twenty  feet  in  width  to  only  fifteen  feet 
in  width  for  a  distance  of  twelve  feet  at  the  rear  lot  line. 
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Were  it  not  for  the  jog  in  the  lot,  the  closed  court  would 
measure  twenty  feet  in  width  at  all  points  and  no  variance 
would  be  required.   The  area  of  the  closed  court  provided  is 
greater  than  that  required  by  the  Zoning  Regulations. 

11.  The  "missing  corner"  of  the  lot  is  devoted  to  public 
alley  use.   Thus,  even  though  the  width  of  the  closed  court  is 
less  than  that  required  by  the  Zoning  Regulations,  the  same 
amount  of  open  space  is  provided, 

12.  The  light  and  ventilation  of  the  adjacent  buildings 
will  not  be  affected. 

13.  The  Office  of  Planning  and  Development  by  report  dated 
February  13,  1980  considered  Application  Nos.  13187  and  13124 
simultaneously.   The  OPD  recommended  that  both  applications  be 
approved.   The  Office  of  Planning  and  Development  noted  that  in 
these  cases  because  of  the  nature  of  the  ownership  of  this  site 
and  the  long  term  lease  agreements,  one  building  will  be  con- 
structed on  each  lot.   Both  buildings  will  however,  appear  as 
one  from  the  exterior.   The  roof  structures  will  be  architect^al- 
ly  coordinated  and  also  appear  as  one  from  the  exterior.   The 
combined  structure  will  be  centered  over  the  t\TO  buildings,  over- 
lapping both  lots.   The  need  for  the  relief  from  the  roof  struc- 
ture setback  requirements  arises  from  the  fact  that  technically 
these  are  two  buildings,  which  should  have  separate  roof  struc- 
tures and  each  enclosing  wall  should  be  setback  from  all  property 
lines.   Itwas  OPD's  opinion  that  combining  the  roof  structure 
into  one  enclosure  is  consistent  with  the  intent  and  purpose  of 
Section  3308  of  the  Zoning  Regulations  which  encourages  roof 
structures  to  be  in  one  enclosure. 

As  to  the  variance  requested  the  OPD  reported  that  it 
results  from  the  short  portion  of  the  alley  to  the  rear  of  the 
property  which  extends  into  the  site  approximately  five  feet. 
As  a  result  the  lot  is  rectangular  except  for  the  five  foot  by 
fifteen  foot  piece  at  the  northwest  comer  of  Lot  872. ->  It  is 
that  portion  of  the  closed  court  adjacent  to  the  small  extension 
of  the  alley  which  is  non- conforming .   The  Office  of  Planning 
and  Development  did  not  believe  that  the  redesign  of  the  court 
to  conform  to  the  requirements  of  Section  5303.5  of  the  Zoning 
Regulations  is  warranted  in  this  case.   The  OPD  did  not  believe 
that  the  grant  of  this  variance  will  result  in  any  adverse  impacts 
on  nearby  or  adjoining  properties  nor  will  it  affect  the  use  of 
this  building.   The  Board  so  finds. 
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14.  The  Dupont  Circle  Citizens  Association  objected  to 
the  application  on  the  grounds  that  it  would  object  to  any 
penthouse  being  on  a  property  line  and  that  the  builder  had 
not  given  serious  consideration  to  any  energy  utilization 
program.   The  Board  finds  that  it  is  sufficient  if  the  applicant 
addresses  itself  to  the  requirements  of  the  sections  of  the 
Zoning  Regulations  under  which  it  seeks  relief.   The  energy 
utilization  program  is  not  a  proper  issue  before  this  Bpard 

in  this  application. 

15.  Advisory  Neighborhood  Commission  2B  made  no 
recommendation  on  the  application. 

16.  There  was  a  letter  on  file  from  a  neighboring  property 
owner  in  support  of  the  application. 

CONCLUSIONS  OF  LAW: 

Based  on  the  record  the  Board  concludes  that  the  applicant 
is  seeking  a  special  exception  and  a  variance.   As  to  the 
special  exception  the  Board  concludes  that  the  applicant  has 
substantially  complied  with  the  requirements  of  Sub-section  3308.2 
of  the  Zoning  Regulations.   The  Board  concludes  that  because  of 
operating  difficulties  and  the  lot's  relationship  to  surrounding 
properties,  full  compliance  with  the  setback  requirements  would 
be  unduly  restrictive  and  unreasonable.   The  Board  further  con- 
cludes that  the  special  exception  can  be  granted  as  in  harmony 
with  the  intent  and  purpose  of  the  Zoning  Regulations  and  that 
it  will  not  affect  adversely  the  use  of  neighboring  property. 

As  to  the  variance,  the  Board  concludes  that  this  is  an 
area  variance  the  granting  of  which  requires  a  showing  of  a 
practical  difficulty  upon  the  owner  of  the  property  which  is 
inherent  in  the  property  itself.   The  Board  concludes  that  the 
irregular  shape  of  the  lot  creates  such  a  practical  difficulty. 
The  Board  further  concludes  that  the  variance  can  be  granted 
without  substantial  detriment  to  the  public  good  and  without 
substantially  impairing  the  intent,  purpose  and  integrity  of  the 
zone  plan.   Accordingly,  it  is  ORDERED  that  the  application  is 
GRANTED  in  its  entirety. 
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VOTE:    4-0    C  William   F.    Mcintosh,    Charles    R,    Norris,    Connie 
Fortune   to   grant,    Theodore   F,    Mariani    to   grant 
by  proxy,    Leonard   L.    McCants   not  voting,    not   having 
heard   the    case) . 

BY    ORDER    OF   THE    D.    C.    BOARD    OF    ZOMI"G   AJDJUSTI-IENT 


ATTESTED    BY; 


i^x^  ^-jVL. 


STEVEII  E,  SHER 
Ei-iecutive  Director 

FINAL  DATE  OF  ORDER: 

UNDER  SUB-SECTION  3204.3  OF  THE  ZONING  REGULATIONS  "NO  DECISION 
OR  ORDER  OF  THE  BOARD  SHALL  TAIGE  EFFECT  Ur:TIL  TEN  DAYS  AFTER 
HAVING  BECOME  FINAL  PURSUA.NT  TO  THE  SUPPLEI-ENTAL  RULES  OF  PRACTICI 
AND  PROCEDURE  BEFORE  THE  BOARD  OF  ZONING  ,\DJUST:-!ENT  . " 

THIS  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS  AFTER 
THE  EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  VJITKIN  SUCK  PERIOD  AiN 
.\PPLICATION  FOR  A  BUILDING  PERI-IIT  OR  CERTIFICATE  OF  OCCUPANCY 
IS  FILED  WITH  THE  DEPARTT-IENT  OF  LICENSES,  INVESTIGATIONS,  AI^JD 
INSPECTIONS. 


LB 
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EXHIBIT  NO.   211 


Government  of  the  District  of  Columbia 

BOARD  OF  ZONING  ADJUSTMENT 


Application  No.  13449,  of  American  Security  Bank,  N.A.  and  Albert 
C.  Borglie,  Trustees,  under  the  will  of  Elmer  J.  Payne,  pursuant 
to  Sub-section  8207.2  of  the  Zoning  Regulations,  for  a  special 
exception  under  Sub-section  3308.2  to  allov/  the  construction  of 
a  roof  structure  which  does  not  meet  the  normal  set-back  require- 
ments in  a  C-4  District  at  the  premises  1819  L  Street,  N.W., 
(Square  140,  Lot  876) . 


HEARING  DATE:    March  18,  1981 
DECISION  DATE:   March  18.  1981 


(Bench  Decision] 


FINDINGS  OF  FACT: 

1.  The  subject  property  is  located  on  the  north  side  of  L 
Street  between  18th  and  19th  Streets,  N.W.,  in  a  C-4  zone  district 
at  premises  known  as  1819  L  Street,  N.W. 

2.  The  subject  site  is  improved  with  a  three  story  brick 
structure  that  is  currently  vacant.   The  site  is  5,500  square  feet 
in  area,  with  an  L  Street  frontage  of  fifty  feet. 

3.  The  lot  is  bounded  on  the  north  by  an  alley,  on  the  west 
by  the  Anthony  House  Hotel,  which  is  ninety  feet  high,  and  on  the 
east  by  a  parking  garage  that  has  an  L  Street  frontage  of  110  feet, 
and  extends  to  the  corner  of  18th  and  L  Streets. 

4.  The  immediate  area  of  the  site  has  been  the  subject  of 
substantial  re-development  within  the  past  ten  years,  as  ten  and 
twelve-story  commercial  buildings  have  been  constructed  to  replace 
many  of  the  row  structures  and  vacant  lots  that  were  used  for  commer- 
cial and  retail  purposes,  including  parking.   Recently,  in  applications 
No.  13124  and  13187  this  Board  granted  the  applications  of  the  owners 
of  the  garage  located  on  the  land  adjacent  to  the  subject  site  on  the 
east  to  permit  the  development  of  that  site  by  two  complementary  110 
foot  office  structures. 


5.   The  proposed  building  on  the  subject  site  is  to  be  110  feet 
in  height,  the  maximum  height  permitted  by  the  Zoning  Regulations, 
with  a  roof  structure  that  rises  the  permissible  eighteen  feet,  six 
inches  above  the  top  story.   The  roof  structure  has  been  designed  so 
that  its  area  of  1,528  square  feet  does  not  exceed  the  permitted 
allowance  of  one-third  of  the  total  roof  area    of  4,617.64  square  feet. 
It  will  enclose  a  cooling  tower  area,  mechanical  equipment,  the  stair- 
way to  the  roof,  and  the  elevator  shaft.   The  facade  of  the  new  build- 
ing will  be  brown  granite,  and  the  roof  structure  will  be  constructed 
with  brick  of  a  color  that  is  compatible  with  the  building's  facade. 
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7.   The  applicable  8.5  FAR  permits  a  gross  floor  area,  per  floor- 
of  only  approximately  4,600  square  feet.   As  a  consequence,  the  place- 
ment of  the  elevator  core  along  other  than  the  east  or  west  property 
line  would  render  the  building  unsuitable  for  office  or  commercial  use 
as  approximately  1,500  square  feet  would  be  required,  on  each  floor, 
for  just  corridor  access  alone  to  the  elevators.   Thus  the  need  for 
elevators,  stairways,  and  rest  rooms  dictate  the  location  of  the  roof 
structure  as  proposed  by  applicant.   Moreover,  because  of  the  small 
size  of  the  site,  the  cost  of  construction  on  it  may  be  as  much  as 
thirty  percent  greater  than  would  be  incurred  in  developing  a  larger 
site. 


8.   The  proposed  roof  structure  will  not  materially  impair  the 
light  and  air  of  either  adjacent  building.   It  will  be  located  sixteen 
feet  from  the  property  line  of  the  lower  ninety-foot  building  on  the 
west.      Not  only  is  the  parking  garage  on  the  adjacent  lot  to  the 
east  also  twenty  feet  lower  in  height  than  the  proposed  building,  it 
is  scheduled  to  be  replaced  with  a  building  of  the  same  height  as 
that  proposed  by  this  applicant. 
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10.  Advisory  Neighborhood  Commission  -  2B ,  by  letter  dated 

March  10,  1981,  voted  unanimously  not  to  object  to  the  relief  requested 
in  this  application. 

11.  There  was  no  opposition  to  the  granting  of  this  application. 

CONCLUSIONS  OF  LAW: 

Based  on  the  record,  the  Board  concludes  that  the  applicant  is 
seeking  a  special  excepti on  whi ch  requires  that  the  applicant  meet 
the  requirements  of  Sub-section  3308.2.   The  Board  concludes  that  the 
applicant  has  substantially  complied  with  Sub-section  3308.2.   Due  to 
the  narrow  width  of  the  lot  and  its  relationship  to  surrounding 
properties,  the  Board  concludes  that  full  conpliance  with  the  setback 
requirements  would  be  unduly  restrictive  and  unreasonable.   The   Board 
further  concludes  that  the  relief  can  be  granted  as  in  harmony  with 
the  intent  and  purpose  of  the  Zoning  Regulations  and  will  affect 
adversely  the  use  of  the  neighboring  property.   Accordingly,  it  is 
ORDERED  that  the  application  is  GRANTED. 

VOTE:   3-0  (Charles  R.  Norris,  William  F.  Mcintosh  and  Connie  Fortune 
to  GRANT;  Douglas  J.  Patton  not  voting,  not  present  at 
hearing  of  the  application). 

BY  ORDER  OF  THE  D.C.  BOARD  OF  ZONING  ADJUSTMENT 


ATTESTED  BY: 


FINAL  DATE  OF  ORDER: 


k.  Lk^ 


STEVEN  E.  SHER 
Executive  Director 


2o 


10  oi 


UNDER  SUB-SECTION  8204.3  OF  THE  ZONING  REGULATIONS  "NO  DECISION  OR 
ORDER  OF  THE  BOARD  SHALL  TAKE  EFFECT  UNTIL  TEN  DAYS  AFTER  HAVING  BECOME 
FINAL  PURSUANT  TO  THE  SUPPLEMENTAL  RULES  OF  PRACTICE  AND  PROCEDURE 
BEFORE  THE  BOARD  OF  ZONING  ADJUSTMENT." 


THIS  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS  AFTER  THE 
EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCH  PERIOD  AN  APPLICATION 
FOR  A  BUILDING  PERMIT  OR  CERTIFICATE  OF  OCCUPANCY  IS  FILED  WITH  THE 
DEPARTMENT  OF  LICENSES,  INVESTIGATIONS,  AND  INSPECTIONS. 
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EXHIBIT  NO.   21J 


GOVERNMENT    OF    THE    DISTRICT    OF    COLUMBIA 

BOARD  OF  ZONING  ADJUSTMENT 


BZA  Application  No.  13528,  of  AVG  Exploitatie  VI  B.V.  (AMFAS), 
pursuant  to  Sub-section  8207.2  of  the  Zoning  Regulations,  for 
a  special  exception  under  Sub-section  3308.2  permitting  con- 
struction of  a  roof  structure  which  does  not  meet  the  normal 
setback  requirements  for  a  proposed  new  office,  retail  and 
garage  building  in  a  C-4  District  at  the  premises  801  -  18th 
Street,  M.  W.  (Square  127,  Lots  44.  45  and  part  of  16). 


HEARING  DATE; 


August  5,  1981 


DECISION  DATE: 


August  5,  1981  (Bench  Decision) 


FINDINGS  OF  FACT: 


1.   The  subject  property  is  located  at  the  northeast 
corner  of  the  intersection  of  18th  and  H  Streets,  N.  U.,  and  is 
identified  as  801  -  18th  Street,  N.  U.   It  is  in  a  C-4  District. 

2."  The  site  is  vacant  and  is  "L"  shaped,  with  5,689  square 
feet  in  area.   It  has  120.5  feet  of  frontage  on  18th  Street  on 
the  west,  and  slightly  more  than  thirty-five  feet  of  frontage  on 
H  Street  on  the  south.   The  northern  property  line  extends  to 
a  depth  of  approximately  eighty-five  feet  from  18th  Street. 

3.  The  site  is  totally  within  a  commercial  zone  and  is 
predominantly  surrounded  by  commercial  uses.   Immediately  to  the 
east  of  the  property  is  a  five-story,  forty-five  foot  v/ide  office 
building  designated  as  a  Category  II  historic  landmark  and  identi- 
fied as  the  Baronet  Building.   Across  18th  Street  to  the  west  of 
the  subject  site  is  a  six-story  office  building  with  ground 

floor  retail  uses.   To  the  north  is  an  unimproved  lot  and  an  eight- 
story  apartment  building  with  ground  floor  retail  uses,  which  is 
slated  for  demolition  as  part  of  an  office  building  project. 
Diagonally  across  the  intersection  of  18th  and  H  Streets  is  Edward 
R.  Murrow  Park.   To  the  south,  directly  across  H  Street,  is  a  ten- 
story  office  building. 

4.  The  applicant  proposes  to  construct  a  ten-story  office 
building  with  a  roof  structure  to  accomodat3   elevator  machinery, 
cooling  tower,  exit  stairs  and  air  conditioning  fans,  pumps  and 
related  equipment.   The  ground  level  will  contain  retail  space 
with  support  amenities,  plus  building  lobby  and  common  area  space. 
There  will  be  a  below  grade  parking  garage  with  eighteen  compact 
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car  parking  spaces.   The  office  portion  of  the  building  will  be 
occupied  in  its  entirety  by  the  Paralyzed  Veterans  of  America, 
a  national  association  that  represents  the  interests  of  Americans 
who  were  disabled  in  the  military  service  of  the  United  States. 

5.  The  proposed  building  meets  all  the  requirements  of  the 
Zoning  Regulations  with  the  exception  of  the  set  back  require- 
ments for  roof  structure.   The  applicant  seeks  a  special  excep- 
tion pursuant  to  Sub-section  3308.2  of  the  Zoning  Regulations 

to  allow  construction  of  a  roof  structure  that  will  not  be  set  back 
from  all  lot  lines  a  distance  equal  to  its  height,  as  required 
under  Paragraph  5201.24  of  the  Zoning  Regulations. 

6.  The  height  of  the  roof  structure  will  be  fifteen  feet, 
which  is  less  than  the  maximum  permitted  height.   The  roof 
structure  will  conform  to  the  setback  requirements  of  the  Zoning 
Regulations  on  the  north,  west  and  south  sides,  and  a  portion  of 
the  east  side,  of  the  building.   The  roof  structure   will  be  placed 
so  that  there  is  no  setback  on  a  portion  of  the  east  lot  line. 

The  roof  structure  will  comply  with  the  Zoning  Regulations  on  all 
sides  of  the  building  which  abut  public  streets  and  alleys. 

7.  The  same  exterior  materials  will  be  used  on  the  roof 
structure  as  will  be  used  on  the  building  itself. 

8.  Strict  adherence  to  the  setback  requirements  of  the 
Regulations  would  be  impracticable  because  of  the  peculiar  shape 
and  narrow  size  of  the  lot.   Because  of  the  location  of  adjacent 
and  nearby  buildings,  including  the  ten  story  building  to  the 
east  of  the  Baronet  Building,  the  roof  structure  will  not  be 
visible  from  most  places  on  the  street.   To  the  extent  that  it  is 
visible,  the  impact  is  minimal  due  to  the  use  of  the  same  materials 
for  the  exterior  of  the  building  and  the  roof  structure. 

9.  Placement  of  the  roof  structure  as  proposed  is  the  most 
reasonable  and  economic  placement  possible  which  would  accomodate 
the  goals  of  both  the  applicant  and  the  Zoning  Regulations.   The 
light  and  air  of  adjacent  bui 1  dings wil 1  not  be  impaired  by  the 
granting  of  this  special  exception.   Strict  compliance  with  the 
regulations  would  allow  a  roof  structure  only   five  feet  in  width, 
which  would  be  inadequate  to  serve  a  modern  office  building  of 
this  size,  and  would  require  a  substantial  reduction  in  the  usable 
square  footage  of  the  building  without  achieving  any  significant 
amenity  from  the  standpoint  of  the  purposes  of  the  setback  require- 
ments . 

10.   The  Office  of  Planning  and  Development,  by  memorandum 
dated  July  31,  1981,  and  by  testimony  at  the  hearing,  recommended 
that  the  application  be  approved.   The  OPD  reported  "hat  in  order 
to  bring  the  elevator  to  the  tenth  floor,  a  penthouse  height  of 
fifteen  feet  is-  required,  with  a  penthouse  minimum  width  of 
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twenty  feet.   If  full  compliance  with  the  set  back  provision  on 
the  east  side  were  enforced,  a  penthouse  width  of  only  five 
feet  could  be  achieved,  which  would  not  accomodate  the  mechani- 
cal equipment,  stairs,  etc.,  necessary  for  the  building  to 
function  effectively.   The  narrow  width  and  irregular  shaped  site 
is  at  the  base  of  the  practical  difficulty  facing  the  applicant. 
The  Office  of  Planning  and  Development  was  of  the  view  that 
there  are  conditions  relating  to  the  shape  and  width  of  this 
property  which  create  an  unduly  restrictive  and  unVeasonable 
situation.   These  conditions  would  create  operating  difficulties 
if  the  strict  compliance  with  the  penthouse  set  back  provisions 
were  enforced.   The  proposed  penthouse  design  complies  with  the 
other  provisions  relating  to  its  location  and  bulk  and  would  not, 
in  OPD's  opinion,  adversely  affect  the  light  and  air  of  surrounding 
properties,  nor  cause  detriment  to  the  present  and  future  street- 
scape  at  this  location.   The  OPD  recommended  approval  of  this 
application  as  being  in   harmony  with  Section  3308  and  meeting 
the  purpose  and  intent  of  Sub-section  8207.2  of  the  Zoning  Regulation 
The  Soard   concurs  with  the  findings  and  recommendation  of  the  OPD. 


on 


11.   Advisory  Neighborhood  Commission  2-B  submitted  no  report 
this  case . 


12.   There  was  no  opposition  to  the  application 
CONCLUSIONS  OF  LAW  AND  OPI N I  ON : 


Based  on  the  findings  of  fact  and  the  evidence 
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Based  on  the  evidence,  the  Board  further  concludes  that 
the  granting   of  the  special  exception  will  be  in  harmony  with 
the  general  purpose  and  intent  of  the  Zoning  Regulations  and  nap 
and  will  not  tend  to  adversely  affect  either  tne  use  of  neighbor- 
ing property  or  the  light  and  air  requirements  of  adjacent 
buildings,  nor  will  the  intent  and  purpose  of  the  Zoning  Regula- 
tions be  materially  impaired. 

Accordingly,  it  is  hereby  ORDERED  that  the  special  exception 
for  the  roof  structure  under  Sub-section  3308.2  is  GRANTED,  subject 
to  the  condition  that  the  exterior  materials  of  the  proposed 
building  conform  in  brick  courses,  mortar,  color  and  texture  to 
the  greatest  possible  extent  to  that  of  the  existing  Baronet 
Building  located  immediately  to  the  east  at  1737  H  Street,  N.  W. 

VOTE:   5-0  ^  William  F.  Mcintosh,  Charles  R.  Norris,  Connie  Fortune. 
Douglas  J.  Patton  and  Lindsley  V/illiams  to  grant). 


BY  ORDER  OF  THE  DISTRICT  OF  COLUMBIA  BOARD  OF  ZONING  ADJUSTMENT 


ATTESTED  BY 


STEVEN  E.  SHER 
Executive  Director 


FINAL  DATE  OF  ORDER: 


oS£P  1381 


UNDER  SUB-SECTION  8204.3  OF  THE  ZONING  REGULATIONS  "NO  DECISION 

OR  ORDER  OF  THE  BOARD  SHALL  TAKE  EFFECT  UNTIL  TEN  DAYS  AFTER 

HAVING  BECOMh  FINAL  PURSUANT  TO  THE  SUPPLEMENTAL  RULES  OF  PRACTICE 
AND  PROCEDURE  BEFORE  THE  BOARD  OF  ZONING  AD JUSTMEfU . " 


THIS  ORDER  OP  THL  BOARD  IS  VALID  FOR  A  PERIOD  OH  SIX  MONTHS  AFTER 
THE  EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCH  PERIOD  AN 
APPLICATION  FOR  A  BUILDING  PERMIT  OR  CERTIFICATE  OF  OCCUPANCY  IS 
FILED  WITH  THE  DEPARTMENT  OF  LICENSES,  INVESTIGATIONS,  AND 
INSPECTIONS. 
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Government  of  the  District  of  Columbia 

BOARD  OF  ZONING  ADJUSTMENT 

^LKtS  &  flRTlS  CHARTERED 


UU  li: 


Application  No.   13716,  of  1023  Fifteenth  Street,  Inc., 
pursuant  to  Sub-section  .8207.2  of  the  Zoning  Regulations, 
for  a  special  exception  under  Sub-section  3308.2  co 
construct  a  roof  structure  which  does  not  neet  the  setback 
requirements  of  Paragraph  5201.24  for  a  proposed  new  office, 
retail  and  garage  building  in  a  C-4  District  at  the  orenises 
1023  -  15th  Street,  N.W.,  (Square  216,  Lot  806). 


HEARING  DATE: 

March  24, 

1982 

DECISION  DATE: 

March  24, 

1982 

FINDINGS  OF  FACT 

: 

(Bench  Decision) 


1.  T.he  subject  property  is  located  on  the  oast  side  of 
15th  Street  between  K  and  L  Streets,  N.V.'.   It  is  in  a  C-4 
District  and  is  known  as  1023  15th  Street,  N.V.'. 

2.  The  subject  property  consists  of  5,960.79  square 
feet  and  is  generally  rectangular  in  shape.   The  site  has 
fifty-four  feet  of  frontage  along  15th  Street  and  ineasures 
118  feet  on  the  north  and  102.75  feet  on  the  south.   A 
fifteen  foot  wide  public  alley  abuts  the  rear  of  the  site. 
The  site  is  vacant. 

3.  To  the  north  of  the  subject  property  is  an  cxistina 
nine  story  office  building.  To  the  south  is  an  existing 
twelve   story  office  building  '.-.'hich  extends  tz      t;;e 
intersection  of  15th  and  K  Streets.   To  the  east  and  west 
are  also  office  buildings.   The  subject  site  and  surrounding 
properties  are  in  a  broad  area  of  C-4  zoning  extending  north 
to  M  Street,   to  the  south  as  far  as  Lafayette  Square,  to 
the  east  as  far  as  14th  Street,  and  as  far  west  as  i6th 
Street. 

4.  The  applicant  proposes  to  construct  a  twelve  story 
commercial  office  building  containing  a  gross  floor  area  of 
approximately  58,703.51  square  feet.   A  belcw-grade  parkinc 
garage  and  ground  level  retail  space  are  provided  as  well  as 
the  required  loading  docks. 

5.  The  applicant  seeks  a  special  exception  from  the 
penthouse  provisions  of  the  C-4  District  which  recuire  that 
the  penthouse  be  set  back  from  all  lot  lines  a  distance 
equal  to  the  height  of  the  penthouse  above  the  roof  of  the 
top  story. 
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6.  The  applicant  proposes  to  construct  a  penthouse  of 
sixteen  feet  in  height,  thus  requiring  a  minimum  setback  of 
sixteen  feet  from  all  lot  lines.  From  the  northern  property 
line  a  setback  of  sixteen  feet  is  provided.  From  the 
eastern  property  line  a  set  back  of  29.35  feet  is  provided. 
From  the  western  property  line  a  set  back  of  20.96  feet  is 
provided.  On  the  south,  the  penthouse  is  located  adjacent 
to  the  lot  line  and  no  set  back  is  provided. 

7.  The  penthouse  would  contain  elevator  machinery, 
cooling  tower,  exit  stairs  and  air  conditioning  fans,  pumps 
and  related  equipment. 

8.  Strict  application  of  the  Zoning  Regulations  would 
be  unreasonable  in  that  it  would  allow  a  penthouse  of 
twenty-two  feet  in  width  due  to  the  narrowness  of  the  lot. 
Ten  feet  of  width  is  necessary  for  the  elevators,  and  the 
mechanical  equipment  would  have  to  be  squeezed  into  the 
remaining  twelve  feet.   In  addition,  it  would  require 
placement  of  the  elevator  core  in  the  center  of  the 
structure,  which  would  be  an  inefficient  and  unreasonable 
use  of   space.    It  would   significantly   reduce   the 
availability  of  parking  spaces  in  the  garage,  would  require 
the  commercial  retail  space  to  be  divided  in  half,  and  would 
adversely  impact  the  amount  of  usable  floor  area  on  each 
floor. 

9.  The  location  of  the  penthouse  on  the  southern 
property  line  will  provide  appropriate  setbacks  from 
adjacent  streets,  alleys  and  other  buildings.   There  would 
be  little  impact  on  surrounding  uses  because  the  adjacent 
building  to  the  south,  where  the  penthouse  will  abut  the  lot 
line,  is  of  the  same  height  as  the  proposed  structure. 

10.  The  applicant  proposes  to  blend  the  material  of  the 
penthouse  with  the  facade  of  the  main  building. 

11.  Section  3308.2  of  the  Zoning  Regulations  provides 
that  where  impracticable  because  of  operating  difficulties, 
size  of  building  lot  or  other  conditions  relating  to  the 
building  or  surrounding  area  which  would  tend  to  make  full 
compliance  unduly  restrictive,   prohibitive  costly  or 
unreasonable,  the  Board  is  impowered  to  approve  the  location 
and  design  of  any  or  all  of  such  structures  even  if  such 
structures  do  not  meet  the  normal  set  back  requirements  of 
the  respective  zone  district,  provided  the  intent  and 
purpose  of  the  section  is  not  materially  impaired  thereby 
and  the  light  and  air  of  adjacent  buildings  are  not  affected 
adversely. 

12.  The  Office  of  Planning  and  Development,  by  report 
dated  March  19,  1982,  stated  that  there  are  conditions 
relating  to  the  width  of  the  lot  in  question  which  create  an 
unduly  restrictive  and  unreasonable   situation.   These 
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conditions  would  create  operating  difficulties  if  strict 
compliance  with  the  penthouse  set  back  provisions  were 
enforced.   The  proposed  penthouse  location  and  bulk  will  not 
adversely  affect  the   light  and  air  of  surrounding 
properties,  nor  will  the  plan  cause  detriment  to  the  present 
and  future  street-scape  at  this  location.    The  OPD 
recommended  approval  of  the  proposed  applications  as  being 
in  compliance  with  Section  3308  and  meeting  the  purpose  and 
intent  of  Paragraph  8207.2  of  the  Zoning  Regulations.   The 
Board  concurs  with  the  findings  and  recommendation  of  the 
OPD. 

13.  There  was  no  report  from  Advisory  Neighborhood 
Commission  2C. 

14.  By  letter  dated  March  19,  1982,  the  adjoining 
property  owners  to  the  south  of  the  subject  lot,  upon  which 
lot  line  the  penthouse  is  proposed  to  be  placed,  advised  the 
Board  that  they  had  reviewed  the  proposed  plans  and  had  no 
objection  to  the  application. 

15.  There  was  no  opposition  at  the  hearing  or  in  the 
record. 

CONCLUSIONS  OF  LAW  AND  OPINION: 


Based  upon  the  findings  of  fact  and  the  evidence  of 
record,  the  Board  concludes  that  the  applicant  is  seeking  a 
special  exception  to  construct  a  roof  structure  which  does 
not  meet  the  setback  requirements.   The  Board  concludes  that 
because  of  operating  difficulties  and  narrowness  of  the 
building  lot,  full  compliance  with  the  strict  requirement  of 
the  Zoning  Regulations  would  be  unduly  restrictive  and 
unreasonable.   The  location  of  the  proposed  roof  structure 
abuts  a  structure  of  similar  height.   Because  of  its  height 
and  bulk,  the  proposed  roof  structure  will  not  affect 
adversely  nor  will  it  impair  the  light  and  air  of  adjacent 
buildings.   The  Board  concludes  that  granting  the  requested 
relief  will  not  impair  the  intent,  purpose  or  integrity  of 
the  Zoning  Regulations. 

Further,  the  Board  concludes  that  the  proposed  roof 
structure  will  be  in  harmony  with  the  general  purpose  and 
intent  of  the  zone  plan.   Accordingly,  it  is  ORDERED  that 
the  application  is  GRANTED. 

VOTE:   4-0  (Walter  B.  Lewis,  William  F.  Mcintosh,  Connie 

Fortune  and  Douglas  J.  Patton  to  GRANT;  Charles 
R.  Norris  not  present,  not  voting). 

BY  ORDER  OF  THE  D.C.  BOARD  OF  ZONING  ADJUSTMENT 
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ATTESTED  BY: 


k^i}i. 


STEVEN  E.  SHER 
Executive  Director 


FINAL  DATE  OF  ORDER:     J  jj  ^j  2  "j    IQPQ 

UNDER  SUB-SECTION  8204.3  OF  THE  ZONING  REGULATIONS,  "NO 
DECISION  OR  ORDER  OF  THE  BOARD  SHALL  TAKE  EFFECT  UNTIL  TEN 
DAYS  AFTER  HAVING  BECOME  FINAL  PURSUANT  TO  THE  SUPPLEMENTAL 
RULES  OF  PRACTICE  AND  PROCEDURE  BEFORE  THE  BOARD  OF  ZONING 
ADJUSTMENT." 

THIS  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS 
AFTER  THE  EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCH 
PERIOD  AN  APPLICATION  FOR  A  BUILDiriG  PERI1IT  OR  CERTIFICATE 
OF  OCCUPANCY  IS  FILED  V;iTH  THE  DEPARTMENT  OF  LICENSES, 
INVESTIGATIONS  AND  INSPECTIONS. 
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Government  of  the  District  of  Couumbia ' 

BOARD  OF  ZONING  ADJUSTMENT 


Application  No.  13788,  of  1111  Associates,  pursuant  to 
Sub-section  8207.2  of  the  Zoning  Regulations,  for  a  special 
exception  under  Sub-section  3308.2  to  permit  construction  of 
a  penthouse  not  meeting  the  setback  requirements  for  a 
proposed  office,  retail  and  garage  building,  in  a  C-4 
District  at  the  premises  1111  14th  Street,  N.W. ,  (Square 
247,  Lots  808  and  809)  . 

HEARING  DATE:     July  14,  1982 

DECISION  DATE:    July  14,  1982  (Bench  Decision) 

FINDINGS  OF  FACT: 


1.  The  subject  property  is  located  on  the  east  side  of 
14th  Street  between  L  Street  and  Massachusetts  Avenue,  N.W. 
and  is  Icnown  as  premises  1111  14th  Street,  N.W.   It  is  zoned 
C-4. 

2.  The  subject  property  contains  6,976  square  feet  of 
land  area,  and  is  generally  rectangular  in  shape.   It  is 
presently  unimproved  and  used  as  a  parlcing  lot.   The  site 
has  54.5  feet  of  frontage  along  14th  Street.   A  ten  foot 
wide  public  alley  Icnovm  as  Green  Court  abuts  the  northern 
boundary  of  the  site. 

3.  Surrounding  uses  include  two  and  four-story 
commercial  buildings  and  a  twelve-story  hotel  to  the  north, 
a  newly  constructed  twelve-story  office  and  retail  building 
to  the  south,  eleven-and  twelve-story  office  and  retail 
buildings  to  the  west  across  14th  Street  and  several 
unimproved  lots  presently  used  for  parking  to  the  east.   The 
subject  site  and  all  abutting  properties  are  zoned  C-4. 

4.  The  applicant  proposes  to  construct  a  12-story 
commercial  office  building  containing  a  gross  floor  area  of 
approximately  69,000  square  feetT   A  below-grade  parking 
garage  is  provided,  as  well  as  a  required  loading  dock. 

5.  The  applicant  seeks  a  special  exception  from  the 
provisions  of  the  C-4  District  which  require  that  a  roof 
structure  be  setback  from  all  lot  lines  a  distance  equal  to 
the  height  of  the  structure  above  the  roof  of  the  top  story. 

6.  The  applicant  proposes  to  construct  a  roof 
structure  of  eighteen  feet  in  height,  thus  requiring  a 
minimum  setback  of  eighteen  feet  from  all  lot  lines.   From 
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the  northern  property  line  abutting  the  alley,  a  setback  of 
14.75  feet  is  provided.   Froin  the  eastern  property  line,  a 
setback  of  20.83  feet  is  provided.   From  the  western 
property  line,  a  setback  of  40.33  feet  is  provided.   On  the 
south,  the  roof  structure  is  located  adjacent  to  the 
property  line  and  no  setback  is  provided. 

7.  The  roof  structure  would  contain  elevator 
machinery,  cooling  tower,  exit  stairs  and  other  mechanical 
and  related  equipment. 

8.  Strict  application  of  the  Zoning  Regulations  would 
be  unreasonable  in  that  it  would  allow  a  roof  structure  of 
less  than  twenty  feet  in  width  due  to  the  narrowness  of  the 
lot.   The  project  architect  testified  that  it  would  be 
impractical  to  reduce  the  overall  height  of  the  roof 
structure  since  the  most  reliable,   efficient,   and 
maintenance-free  type  of  elevator  requires  a  roof  structure 
height  of  eighteen  feet.   The  project  architect  further 
testified  that  virtually  the  entire  39.75  foot     width  of 
the  roof  structure  as  shown  on  the  plans  is  necessary  to 
contain  all  of  the  mechanical  equipment.   In  addition, 
strict  compliance  with  the  setback  requirements  would 
require  placing  the  elevator  core  in  the  center  of  the 
structure,  which  would  be  an  inefficient  and  unreasonable 
use  of  space.  The  project  architect  testified  that  the 
normal  "double loaded"  corridor  system  in  a  C-4  office 
building  would  utilize  a  100-foot-wide  lot  with  forty  feet 
of  rental  space  on  either  side  of  a  central  elevator  bank 
measuring  twenty  feet  in  width.   Here  the  subject  lot  is 
approximately  half  that  width,  and  according  to  the  project 
architect's  testimony,  designing  marketable  commercial 
retail  space  is  only  viable  if  the  elevator  banks  are  set  to 
one  side  of  the  building.   The  Board  concurs  with  the 
architect's  findings. 

9.  The  location  of  the  roof  structure  on  the  southern 
property  line,  setback  over  forty  feet  from  the  14th  Street 
frontage,  will  assure  that  the  roof  structure  is  only 
partially  visible  from  the  street  level.   There  would  be 
little  impact  on  surrounding  uses.   The  adjacent  buildings 
on  the  north  are  separated  from  the  subject  site  by  a 
ten.- foot-wide  alley,  in  addition  to  the  14.75  foot  setback 
of  *the  roof  structure  from  the  north  property  line.   The 
adjacent  structure  to  the  south  is  approximately  of  equal 
height  and  the  portion  of  that  building  immediately  abutting 
the  roof  structure  is  itself  an  area  housing  mechanical 
equipment  covering  the  entrance  to  an  underground  garage. 

10.   The  applicant  proposes  to  use  the  same  precast 
material  to  face  the  roof  structure  as  will  be  used  to  face 
the  facade  of  the  main  building.   The  roof  structure  is 
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proposed  to  be  constructed  according  to  the  plans  marked  as 
Exhibit  No.  9  of  the  record. 

11.  Sub-section  3308.2  of  the  Zoning  Regulations 
provides  that,  where  impractical  because  of  operating 
difficulties,  size  of  building  lot  or  other  conditions 
relating  to  the  building  or  surrounding  area  which  would 
tend   to  make   full   compliance  unduly   restrictive, 
prohibitively  costly  or  unreasonable,  the  Board  is  empowered 
to  approve  the  location  and  design  of  any  or  all  of  such 
structures,  even  if  such  structures  do  not  meet  the  normal 
setback  requirements  of  the  respective  zone  district, 
provided  the  intent  and  purpose  of  the  section  is  not 
materially  impaired  thereby,  and  light  and  air  of  adjacent 
buildings  are  not  affected  adversely. 

12.  Advisory  Neighborhood  Commission  2C,  by  letter 
dated  July  12,  1982,  advised  the  Board  that  it  was  unaware 
of  any  opposition  to  this  application. 

13.  There  was  no  opposition  at  the  public  hearing  or  of 
record. 

CONCLUSIONS  OF  LAW  AND  OPINION: 


Based  on  the  findings  of  fact  and  the  evidence  of 
record,  the  Board  concludes  that  the  applicant  is  seeking  a 
special  exception  to  construct  a  roof  structure  which  does 
not  meet  the  setback  requirements  of  Paragraph  5201.24.   The 
Board  concludes  that  because  of  operating  difficulties  and 
the  narrowness  of  the  building  lot,  full  compliance  with  the 
strict  requirement  of  the  Zoning  Regulations  would  be  unduly 
restrictive  and  unreasonable.   The  location  of  the  proposed 
roof  structure  abuts  a  structure  of  similar  height.   Because 
of  its  height  and  bulk,  the  proposed  roof  structure  will  not 
affect  adversely,  nor  will  it  impair  the  light  and  air  of 
adjacent  buildings.   The  Board  concludes  that  granting  the 
requested  relief  will  not  impair  the  intent,  purpose  or 
integrity  of  the  Zoning  Regulations.   Further,  the  Board 
concludes  that  the  proposed  roof  structure  will  be  in 
harmony  with  the  general  purpose  and  intent  of  the  zone 
plan.   Accordingly,  it  is  ORDERED  that  the  application  is 
GRANTED: 

VOTE:  5-0  (Connie  Fortune,  William  F.  Mcintosh,  Douglas  J. 
Patton,  Charles  R.  Norris  and  Lindsley  Williams 
to  GRANT)  . 

BY  ORDER  OF  THE  D.C.  BOARD  OF  ZONING  ADJUSTMENT 


ATTESTED  BY 


:   k.L.\jU_ 


STEVEN  E.  SHER 
Executive  Director 
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FINAL  DATE  OF  ORDER:       SEP  3  0  1982 


UNDER  SUB-SECTION  8204.3  OF  THE  ZONING  REGULATIONS,  "NO 
DECISION  OR  ORDER  OF  THE  BOARD  SHALL  TAKE  EFFECT  UNTIL  TEN 
DAYS  AFTER  HAVING  BEC0D4E  FINAL  PURSUANT  TO  THE  SUPPLEMENTAL 
RULES  OF  PRACTICE  AND  PROCEDURE  BEFORE  THE  BOARD  OF  ZONING 
ADJUSTMENT . " 

THIS  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS 
AFTER  THE  EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCH 
PERIOD  AN  APPLICATION  FOR  A  BUILDING  PERMIT  OR  CERTIFICATE 
OF  OCCUPANCY  IS  FILED  WITH  THE  DEPARTMENT  OF  LICENSES, 
INVESTIGATIONS  AND  INSPECTIONS. 
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EXHIBIT  NO.   21M 


Government  of  the  District  of  Columbia 

BOARD  OF  ZONING  ADJUSTMENT  {TTirpr^rpnn    FT' 

DEC  5  1984 


I 


Application  No.   14176,   of  Connecticut  Way  Limited 
Partnership,  pursuant  to  Sub-section  8207.2  and  Paragraph 
8207.11  of  the  Zoning  Regulations,  for  a  special  exception 
under  Sub-section  3308.2  to  permit  construction  of  a  roof 
structure  which  does  not  meet  the  normal  setback  require- 
ments of  Paragraph  5201.24,  a  special  exception  under 
Paragraph  5303.11  to  waive  the  rear  yard  requirements  and  a 
variance  from  the  roof  structure  floor  area  ratio  require- 
ments (Paragraph  3308.14)  to  construct  a  retail  and  office 
building  in  a  C-4  District  at  premises  816  Connecticut 
Avenue,  M.V;.,  (Square  165,  Let  17). 

HEARING  DATE:   September  19,  1984 
DECISION  DATE:  October  3,  1984 

FINDINGS  OF  FACT: 

1.  The  subject  property  is  located  on  the  west  side 
of  Connecticut  Avenue,  between  H  and  I  Streets  and  is  Icnown 
as  premises  816  Connecticut  Avenue,  N.W.   It  is  zoned  C-4. 

2.  The  subject  property  has  a  frontage  along 
Connecticut  Avenue  of  28.5  feet  and  a  depth  of  approximately 
ninety-four  feet.   The  total  lot  area  of  the  site  is  2,667 
square  feet. 

3.  The  subject  site  is  currently  improved  with  a 
three-story  vacant  structure.   At  the  time  of  the  public 
hearing,  the  applicant  had  obtained  demolition  permits  and 
razing  of  the  existing  structure  was  in  process. 

4.  The  applicant  proposes  to  construct  a  twelve-story 
office  building  on  the  subject  site  with  possible  retail  use 
on  the  first  floor.   The  gross  floor  area  of  the  proposed 
strucfe«Ee  would  be  approximately  26,670  square  feet. 

5.  The  subject  site  is  abutted  on  the  north  and  south 
by  office  buildings  130  feet  high,  with  roof  structures 
above  that  level.   There  is  an  SP-2  District  approximately 
200  feet  to  the  south.   Lafayette  Square  is  half  a  block  to 
the  south.   The  subject  site  is  served  by  a  Metrorail 
station  on  the  northwest  corner  of  the  subject  block,  as 
well  as  several  bus  lines  within  three  blocks  of  the  subject 
site.   No  off-street  parking  spaces  are  required. 
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7.  The  applicant  is  seeking  special  exception  relief 
pursuant  to  Sub-section  3308.2  and  Paragraph  5303.11  and  a 
variance  from  Paragraph  3308.14. 

8.  Sub-section  3308.2  of  the  Zoning  Regulations 
provides  that  where  impracticable  because  of  operating 
difficulties,  size  of  building  lot  or  other  conditions 
relating  to  the  building  or  surrounding  area  which  would 
tend  to  make  full  compliance  unduly  restrictive,  prohibi- 
tively costly  or  unreasonable,  the  Board  is  empowered  to 
approve  the  location  and  design  of  any  or  all  of  such 
structures  even  if  such  structures  do  not  meet  the  normal 
setback  requirements  of  the  respective  zone  district, 
provided  the  intent  and  purpose  of  the  section  is  not 
materially  impaired  thereby  and  the  light  and  air  of  adja- 
cent buildings  are  not  affected  adversely. 

9.  Paragraph  5201.24  of   the  Zoning  Regulations 
provides  that  housing  for  mechanical  equipment,  or  a  stair- 
way or  elevator  penthouse  may  be  erected  to  a  height  in 
excess  of  that  authorized  in  the  district  in  which  located, 
provided  such  housing  or  penthouse  is  set  back  from  all  lot - 
lines  a  distance  equal  to  its  height  above  the  roof  of  the 
top  story. 

10.  The  applicant  proposes  to  construct  a  twelve-story 
building,  130  feet  in  height,  with  a  penthouse  structure 
measuring  18.5  feet  in  height.   The  roof  structure  will 
contain  elevator  machinery,  cooling  tower,  exit  stair,  and 
air  conditioning  fans,  pumps  and  related  equipment  required 
to  meet  building,  elevator  and  other  code  requirements. 

11.  The  proposed  roof  structure  will  conform  to  the 
18.5  foot  setback  requirement  on  the  east  and  west  sides  of 
the  building  facing  Connecticut  Avenue  and  a  public  alley. 
No  setback  is  proposed  for  the  north  and  south  sides  of  the 
property  where  the  proposed  building  will  abut  existing 
twelve-story  structures  with  similar  roof  structures. 

12.  Due  to  the  narrow  width  of  the  lot,  compliance 
with  the  18.5   foot  setback  requirements  on  the  north  and 
south  sides  would  exceed  the  width  of  the  lot.   If  the 
specif_ied  18.5  foot  setback  were  provided  on  one  side,  the 
roof  structure  would  be  limited  to  a  width  of  ten  feet. 

13.  The  applicant's  architect  testified  that  the  roof 
structure  requires  a  width  of  eighteen  feet  for  the 
elevators  and  machine  room  and  that  additional  width  is 
required  for  mechanical  equipment  and  stairs.   An  18.5  foot 
setback  on  one  side  of  the  building  is,  therefore,  not 
feasible. 

14.  The  subject  lot  is  abutted  on  the  north  and  south 
sides  by  existing  large  office  buildings,  on  the  east  by 
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Connecticut  Avenue  and  on  the  west  by  a  public  alley.   The 
applicant  is,  therefore,  unable  to  increase  the  size  or 
width  of  the  subject  lot  to  eliminate  the  need  for  the 
requested  special  exception. 

15.  There  will  be  little  or  no  impact  on  surrounding 
uses  because  the  adjacent  buildings  to  the  north  and  south, 
where  the  roof  structure  will  abut  the  lot  lines,  are  of 
similar  height  as  the  proposed  structure. 

16.  The  subject  site  will  not  have  a  roof  structure  on 
a  property  line  abutting  a  street  or  alley.   Because  of  the 
location  and  height  of  the  adjacent  structures  to  the  north 
and  south,  the  nonconplying  sides  of  the  subject  roof 
structure  will  be  only  as  visible  from  the  street  as  the 
roof  structures  on  the  ad;jacent  building.   The  roof  struc- 
ture will  meet  the  setback  requirements  on  the  east  side, 
facing  Connecticut  Avenue,  and  on  the  west  side  adjoining  a 
public  alley. 

17.  Paragraph   5303.1   requires   a   rear  yard  of 
twenty-seven  feet  for  the  subject  building  in  the  C-4 
District.   An  average  rear  yard  of  22.8  feet  is  proposed.   A 
variance  of  only  4.2  feet  or  15.5  percent  is  required. 

18.  The  proposed  building  will  provide  windows  in  the 
front  and  the  rear  of  the  structure.   These  windows  will  be 
separated  from  facing  buildings  so  as  to  provide  sufficient 
light  and  air  and  to  protect  the  privacy  of  building  occu- 
pants.  Specifically,  the  front  windows  will  be  approximate- 
ly 130  feet  away   from  the  building  directly  across 
Connecticut  Aver.ue  and  the  rear  windows  will  be  approximate- 
ly thirty-eight  feet  away  from  the  building  across  the 
public  alley. 

19.  Pursuant  to  Sub-sections  7202.1  and  7302.1  of  the 
Regulations,  the  subject  structure  does  not  require  any 
parking  spaces  cr  loading  berths.   The  project  architect 
testified,  however,  that  the  rear  of  the  building  is  ser- 
viced by  a  fifteen  foot  alley  which  will  provide  adequate 
off-street  service  functions.   Commercial  parking  is  avail- 
able nearby. 

20.  The  proposed  use  will  be  in  harmony  with  the 
general  purpose  and  intent  of  the  Zoning  Regulations  and  Map 
and  will  not  tend  to  adversely  affect  the  use  of  neighboring 
property  because  the  subject  site  is  located  in  a  C-4 
District  and  is  surrounded  by  twelve-story  office  buildings. 

21.  The  roof  structure,  as  proposed,  exceeds  the 
permitted  floor  area  ratio  of  0.37.   A  variance  from 
Paragraph  3308.14  is,  therefore,  required. 
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22.  Due  to  the  size  of  the  subject  property,  the 
requirements  of  Paragraph  3308.14  would  permit  a  roof 
structure  of  987  square  feet.   The  proposed  roof  structure 
is  1,272  square  feet  in  size.   The  additional  floor  area 
requested  for  the  roof  structure  will  accommodate  essential 
mechanical  equipment.   There  will  be  no  occupiable  or 
rentable  space  in  the  roof  structure. 

23.  The  narrowness  of  the  subject  site  in  conjunction 
with  the  inability  to  increase  the  lot  size  due  to  existing 
adjacent  structures  creates  an  exceptional  situation  for  the 
applicant,  which  is  inherent  in  the  land,  and  causes  practi- 
cal difficulties  for  the  applicant  since  the  building  could 
not  be  redesigned  to  take  advantage  of  the  permitted  floor 
area  ratio  while  still  complying  with  all  other  aspects  of 
the  Zoning  Regulations. 

24.  The  proposed  roof  structure  will  be  compatible  in 
terms  of  materials  and  design,  with  the  facade  of  the 
proposed  structure  and  adjacent  roof  structures. 

25.  The  Office  of  Planning,  by  memorandum  dated 
September  12,  1984,  recommended  approval  of  the  application. 
The  Office  of  Planning  was  of  the  opinion  that  the  applicant 
met  the  special  exception  criteria  pursuant  to  Sub-section 
3308.2  and  5303.11.   The  Office  of  Planning  was  further  of 
the  opinion  that  the  narrowness  of  the  subject  site,  coupled 
with  the  applicant's  inability  to  increase  the  lot  size  due 
to  existing  improvements,  creates  an  exceptional  condition 
inherent  in  the  property,  thus  justifying  the  granting  of 
the  requested  area  variance.   The  Board  concurs  with  the 
recommendation  of  the  Office  of  Planning. 

26.  Advisory  Neighborhood  Commission   23  made  no 
recommendation  on  the  application. 

27.  A  representative  of  the  owner  of  the  property 
immediately  north  of  the  sub]ect  site  appeared  at  the  public 
hearing  in  opposition  to  the  application.   That  opposition 
was  based  on  the  following: 

a.  ■  The  proposed  roof  structure,  if  not  set  back  as 
required,  will  adversely  impact  on  the  light  and 

air  to  neighboring  buildings  and  the  public  alley 
and  will  expose  neighboring  buildings  to  noise, 
heat  and  exhaust  emissions. 

b.  The  special  exception  from  the  rear  yard  pro- 
visions will  directly  affect  the  light  and  air  of 
the  building  to  the  north  of  the  subject  site  by 
cutting  off  approximately  four  feet  of  the 
westernmost  tier  of  windows  and  will  encroach  upon 
the  narrow,  crowded  condition  of  the  public  alley 
at  the  rear  of  the  site. 
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c.  The  applicant  has  not  demonstrated  that  it  would 
encounter  exceptional  practical  difficulties  as  a 
result  of  strict  application  of  the  Zoning 
Regulations. 

d.  There  is  no  extraordinary  or  exceptional  condition 
of  the  property  which  would  justify  the  requested 
area  variance. 

28.  In  rebuttal,  the  applicant  pffered  an  alternate 
design  at  the  public  hearing,  marked  as  Exhibit  No.  23  of 
the  record,  which  would ' provide  more  light  and  air  to  the 
adjacent  building  to  the  north,  by  leaving  the  last  tier  of 
windows  uncovered.   However,  the  alternate  plan  creates  a 
greater  projection  into  the  rear  yard  and  the  resulting 
configuration  results  in  less  functional  interior  space  at 
the  rear  of  the  building. 

29.  The  applicant's  proposal  does  not  cover  any 
windows  of  either  adjacent  building  which  cannot  be  covered 
as  a  matter  of  right. 

30.  If  the  applicant  constructs  a  building  in  strict 
compliance  with  the  Zoning  Regulations,  the  resulting 
structure  would  be  eight  stories  in  height.   The  roof 
structure  would  not  be  subject  to  set  back  requirements. 
The  cornice  lines  of  the  proposed  structure  would  not  match 
those  of  the  adjacent  structures.   The  roof  structure  would 
be  at  the  same  level  as  the  ninth  and  tenth  stories  of  the 
adjacent  buildings  and  would,  therefore,  be  clearly  visible 
to  the  occupants  of  adjacent  buildings  and  would  subject 
those  occupants  rrore  directly  to  any  noise,  heat  or  exhaust 
emissions  from  the  roof  structure. 

CONCLUSIONS  OF  LAW  AND  OPINION 

Based  on  the  foregoing  findings  of  fact  and  the  evi- 
dence of  record,  the  Board  concludes  that  the  applicant  is 
seeking  two  special  exceptions  and  an  area  variance.   In 
order  to  be  granted  the  requested  special  exception  relief, 
the  applicant  must  demonstrate,  through  substantial  evi- 
dence, compliance  with  the  requirements  of  Sub-section 
3308.2  ja\d   Paragraph  5303.11.   The  Board  concludes  that  the 
applicant  has  met  the  burden  of  proof. 

The  Board  concludes  that  because  of  operating  diffi- 
culties and  narrowness  of  the  building  lot,  full  compliance 
with  the  strict  requirement  of  the  Zoning  Regulations  would 
be  unduly  restrictive  and  unreasonable.   The  location  of  the 
proposed  roof  structure  abuts  structures  of  similar  height 
and  with  similar  roof  structures.   Because  of  its  height  and 
bulk,  the  proposed  roof  structure  will  not  affect  adversely 
nor  will  it  impair  the  light  and  air  of  adjacent  buildings. 
It  will  be  barely  visible  from  the  street.   The  proposed 
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building  is  sufficiently  separated  from  other  buildings  so 
as  to  provide  sufficient  light  and  air  and  protect  the 
privacy  of  occupants  of  facing  buildings.   The  building  will 
have  adequate  off-street  service  functions  although  no 
parking  or  loading  spaces  are  required. 

With  regard  to  the  area  variance,  the  granting  of  which 
requires  a  showing  of  a  practical  difficulty  inherent  in  the 
property  itself,  the  Board  concludes  that  the  narrowness  of 
the  site  coupled  with  the  inability  to  increase  the  lot  size 
due  to  existing  adjacent  structures  creates  such  practical 
difficulties.   The  proposed  roof  structure  is  in  harmony 
with  the  mam  facade  and  is  compatible  with  adjacent  roof 
structures.   The  Board  concludes  that  granting  the  requested 
relief  will  rot  impair  the  intent,  purpose  or  integrity  of 
the  Zoning  Regulations. 

Further,  the  Board  concludes  that  the  proposed  roof 
structure  will  be  in  harmony  with  the  general  purpose  and 
intent  of  the  zone  plan.   Accordingly,  it  is  ORDERED  that 
the  application  is  GRANTED  subject  to  the  condition  that  the 
construction  shall  be  in  accordance  with  the  plans  marked  as. 
Exhibit  No.  20A  of  the  record. 

VOTE:  4-0  (Douglas  J.  Patton,  Maybelle  T.  Bennett,  William 
F.  Mcintosh  and  Carrie  L.  Thornhiil  to  grant; 
Charles  R.  Norris  not  present,  not  voting.) 

BY  ORDER  OF  THE  D.C.  BOARD  OF  ZONING  ADJUSTMENT 


ATTESTED    BY: 


k.t\k 


STEVEN  E.  SHER 
Executive  Director 


FINAL  DATE  OF  ORDER: 


is^bUH 


UNDER  SUB-SECTION  8204.3  OF  THE  ZONING  REGULATIONS,  "NO 
DECISION  OR  ORDER  OF  THE  BOARD  SHALL  TAKE  EFFECT  UNTIL  T~N 
DAYS  AFTER  HAVING  BECOME  FINAL  PURSUANT  TO  THE  SUPPLEMENTAL 
RULES  OF  PRACTICE  AND  PROCEDURE  BEFORE  THE  BOARD  OF  ZONING 
ADJUSTMENT." 

THIS  ORDER  OF  THE  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS 
AFTER  THE  EFFECTIVE  DATE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCK 
PERIOD  AN  APPLICATION  FOR  A  BUILDING  PERMIT  OR  CERTIFICATE 
OF  OCCUPANCY  IS  FILED  WITH  THE  DEPARTMENT  OF  CONSUMER  AND 
REGULATORY  AFFAIRS. 

14176order/BJW6 
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Government  of  the  District  of  Columbia 

BOARD  OF  ZONING  ADJUSTMENT 


Application  No.  15169  of  the  Copper  Beach  Valley  Company,  N.V., 
pursuant  to  11  DCMR  3108.1  and  3107.2,  for  a  special  exception 
under  Sub-section  411.11  to  allow  a  mechanical  penthouse  which  does 
not  meet  the  setback  requirements,  and  a  variance  from  the  rear 
yard  requirer.ients  (Sub-section  774.1)  for  construction  of  a 
retail/office  building  with  an  accessory  parking  garage  in  a  C-4 
District  at  premises  1430  K  Street,  N.W.,  (Square  218,  Lots  808  and 
823). 

HEARING  DATE:        November  8,  1989 

DECISION  DATE:      November  8,  1989  (Bench  Decision) 

FINDINGS  OF  FACT: 

1.  The  property  is  located  on  the  south  side  of  K  Street 
between  14th  and  15th  Streets  and  is  known  as  premises  1430  K 
Street,  N.W.    It  is  zoned  C-4. 

2.  The  site  consists  of  two  lots  and  is  irregularly  shaped, 
with  a  frontage  of  80  feet  along  K  Street  and  a  depth  of  varying 
dimensions  ranging  from  80  feet,  7  inches  to  93  feet,  one  inch. 
The  site  has  a  total  lot  area  of  7,196.4  square  feet. 

3.  The  site  is  located  between  McPherson  and  Franklin 
Squares  in  an  area  characteri::ed  by  office  development  with  ground 
floor  retail.  To  the  east  of  the  site  is  a  six-story 
office/retail  structure  known  as  the  Orme  Building.  To  the  west 
of  the  site  is  a  twelve-story  office  structure  known  as  the  Carry 
Building.  The  remaining  frontages  of  the  subject  square  are 
generally  developed  with  10  to  12-story  office/retail  structures 
consistent  with  the  C-3  zone  district. 

4.  The  site  is  currently  improved  with  two  structures:  (a) 
a  13-story  office  building  with  ground  floor  retail  at  1430  K 
Street,  and  (b)  a  15-story  concrete  structure  originally  built  as 
a  parking  garage  which  was  later  converted  into  a  record  storage 
facility  at  1426  K  Street. 

5.  The  applicant  proposes  to  raze  the  two  existing 
structures  and  construct  a  12-story  office  building  with  ground 
floor  retail.  The  proposed  office  building  will  be  130  feet  in 
height  and  have  a  floor  area  ratio  of  10.0.  The  project  will 
include  35  parking  spaces,  one  loading  berth,  one  service  delivery 
space,  and  one  loading  platform.  Access  to  the  parking  garage  and 
loading  facilities  will  be  via  the  public  alley  which  deadends  at 
the  rear  of  the  site. 
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6.  The  facade  treatment  and  massing  of  the  proposed  building 
has  been  designed  to  relate  to  the  neo-classical  style  of  the 
surrounding  buildings. 

7.  The  C-4  District  requires  a  rear  yard  of  2.5  inches  per 
foot  of  vertical  height  but  not  less  than  twelve  feet  commencing 
twenty  feet  above  the  mean  finished  grade.  The  required  rear  yard 
may  be  measured  from  the  middle  of  an  alley  abutting  the  rear 
property  line.  The  proposed  structure  requires  a  rear  yard  of 
27.08  feet.  The  applicant  proposes  to  provide  a  rear  yard  of 
16.23  feet  measured  from  the  rear  property  line.  A  variance  from 
the  rear  yard  provisions  is  therefore  required. 

8.  The  C-4  District  provides  for  a  ma.ximum  height  of  roof 
structures  of  18.5  feet,  set-bac.'c  from  the  exterior  walls  of  the 
structure  a  distance  at  least  equal  to  the  roof  structure's  height. 
The  applicant  is  seeking  special  exception  approval  pursuant  to 
Sub-section  411.11  in  order  to  deviate  from  the  18.5  feet  setback 
requirements  at  the  sides  and  rear  of  the  proposed  structure. 

9.  As  to  the  rear  yard  variance,  the  applicant  testified 
that  the  property  is  affected  by  an  e.xceptional  condition  based  on 
the  following: 

a.  The  shallowness  and  irregular  depth  of  the  site  limit  the 
amount  and  configuration  of  useable  office  space  on  the 
site.  The  provision  of  a  27.08  feet  rear  yard  would 
result  in  an  office  building  with  a  depth  ranging  from  53 
to  65  feet.  The  internal  configuration  of  space  which 
could  be  provided  in  a  structure  of  those  dimensions 
would  be  functionally  impractical  and  would  force  the 
applicant  to  abandon  plans  to  redevelop  the  site. 

b.  The  subject  site  is  the  only  non-corner  lot  in  the 
subject  square  and  within  the  13  surrounding  squares 
which  lacks  public  alley  access  running  the  length  of  its 
rear  property  line,  therefore,  the  rear  yard  must  be 
measured  from  the  rear  property  line  instead  of  from  the 
middle  of  the  adjacent  alley. 

10.  The  applicant  further  testified  that  the  proposed  16.23 
foot  rear  yard  is  consistent  with  the  12  to  19  foot  rear  yards 
provided  by  other  structures  in  the  square.  The  building  diretly 
east  and  west  of  the  site  occupy  100  percent  of  their  lots.  The 
proposed  reduced  rear  yard  will,  therefore,  not  adversely  impact 
immediate  adjacent  buildings  in  terms  of  reduced  light  and  air. 

11.  As  to  the  special  exception,  the  applicant  testified  that 
the  small  in-fill  nature  of  the  site  renders  full  compliance  with 
the  roof  structure  setbacks  impractical.    Efforts  to  locate  the 
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roof  structure  the  requisite  18.5  feet  from  all  exterior  walls 
produced  an  inefficient  internal  layout  of  office  space  and  the 
proximity  of  the  roof  structure  to  the  front  of  the  site  would 
result  in  increased  visibility  from  K  Street.  The  proposed  roof 
structure  would  be  setback  32  feet  from  K  Street  to  the  north, 
16.33  feet  on  the  east  and  west,  and  4.5  feet  to  the  south.  In 
order  to  minimize  the  impacts  of  the  penthouse  on  adjacent 
properties,  the  applicant  reduced  the  floor  area  ratio  of  the  roof 
structure  from  .37,  which  is  permitted  as  a  matter-of-right,  to 
•25.  In  addition,  the  proposed  location  of  the  penthouse  would 
preserve  the  sightlines  from  K  Street,  the  only  public  street  on 
which  the  site  has  frontage. 

12.  The  Office  of  Planning  (OP),  by  memorandum  dated  November 
1,  1989,  recommended  approval  of  the  application.  The  OP  was  of 
the  opinion  that  the  size  .and  shape  of  the  site  produced  a 
practical  difficulty  for  the  owner.  The  OP  was  further  of  the 
opinion  that  the  proposed  project  would  improve  the  urban  fabric  of 
the  Franklin  Square  subarea  and  contribute  towards  meeting  the 
goals  and  objectives  of  the  Comprehensive  Plan. 

13.  Advisory  Neighborhood  Commission  (ANC)  2C,  by  letter 
dated  November  6,  1989,  supported  the  granting  of  the  application. 
The  ANC  was  of  the  opinion  that  the  small  size  of  the  lot  resulted 
in  the  need  for  the  requested  relief  in  order  to  provide  a  viable 
floor  plan  and  to  minimize  the  visibility  of  the  roof  structure 
from  K  Street. 

14.  One  person  appeared  in  opposition  to  the  application  at 
the  public  hearing.  The  opposition  consisted  solely  of  concerns 
related  to  treatment  of  and  notification  to  the  tenants  of  the 
existing  building  based  on  the  proposed  demolition  and 
redevelopment.  The  Board  notes  that  such  concerns  are  beyond  its 
jurisdiction. 

CONCLUSIONS  OF  LAW  AND  OPINION; 

Based  on  the  foregoing  facts  and  the  evidence  of  record,  the 
Board  concludes  that  the  applicant  is  seeking  an  area  variance  and 
a  special  exception. 

The  granting  of  the  requested  rear  yard  variance  requires  the 
showing  of  an  exceptional  or  extraordinary  condition  inherent  in 
the  property  which  creates  a  practical  difficulty  upon  the  owner. 
The  Board  concludes  that  the  property  is  affected  by  an 
extraordinary  condition  by  virtue  of  its  irregular  shape,  shallow 
depth,  and  the  lack  of  a  public  alley  along  the  length  of  the  rear 
property  line.  The  Board  further  concludes  that  the  strict 
application  of  the  Zoning  Regulations  would  create  a  practical 
difficulty  upon  the  owner  in  that  the  design  constraints  imposed  by 
the   size   and   shape  of   the   lot  would   result   in  a   shallow. 
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As  to  the  (special  exception,  the  applicant  must  demonstrate 
that  it  has  complied  with  the  criteria  set  forth  in  Sub-section 
411.11  and  3100.1-  The  Board  concludes  that  the  applicant  has  so 
complied.  The  »ihallow  and  irregular  depth  of  the  lot  renders  full 
compliance  with  f-he  roof  structure  setback  requirements  unduly- 
restrictive.  The  setbacks,  as  proposed  by  the  applicant,  allow 
for  a  fairly  ro/jsonable  and  effective  internal  configuration  of 
office  space,  minimizes  any  visual  impacts  on  K  Street  and  does  not 
adversely  impaci.  o"  the  light  and  air  of  the  adjacent  buildings. 

The  Board  therefore  concludes  that  the  application  can  be 
granted  without  ;iubstantial  detriment  to  the  public  good  and  as  in 
harmony  with  th"  intent,  purpose  and  integrity  of  the  zone  plan  as 
embodied  in  th'i  Zoning  Regulations  and  Maps.-  It  is  therefore 
ORDERED  that  t/i"  application  is  GRANTED. 

VOTE:  4-0  (Paula  L.  Jewell,  Lloyd  D.  Smith,  William  F. 
M'.-Intosh  and  Carrie  L.  Thornhill  to  grant;  Charles 
(/,  Norris  not  present,  not  voting). 

BY  ORDER  OF  TKK  O.C.    BOARD  OF  ZONING  ADJUSTMENT 


ATTESTED  BY:  <>zn.j:.C-^tZ^jCy^ ,  /^.-^^L-r^  /C^  '—- 
EDWARD  L.  CURRY  ^  <=^^^' 
Executive  Director         C^^^ 


FINAL  DATE  OF  fy'-^ER: 


PURSUANT  TO  D.C  CODE  SEC.  1-2531  (1987),  SECTION  267  OF  D.C.  LAW 
2-38,  THE  HUMA.'<  KIGHT  ACT  OF  1977,  THE  APPLICANT  IS  REQUIRED  TO 
COMPLY  FULLY  'w  .".■  H  THE  PROVISIONS  OF  D.C.  LAW  2-38,  AS  AMENDED, 
CODIFIED  AS  D.C.  CODE,  TITLE  1,  CHAPTER  25  (1987),  AND  THIS  ORDER 
IS  CONDITIONED  /^ON  FULL  COMPLIANCE  WITH  THOSE  PROVISIONS.  THE 
FAILURE  OR  REFT/;/--!^  OF  APPLICANT  TO  COMPLY  WITH  ANY  PROVISIONS  OF 
D.C.  LAW  2-38,  AS  AMENDED,  SHALL  BE  A  PROPER  BASIS  FOR  THE 
REVOCATION  OF  '/J^-S  ORDER. 

UNDER  11  DCMR  J  : '' 3  .  1 ,  "NO  DECISION  OR  ODER  OF  THE  BOARD  SHALL  TAKE 
EFFECT  UNTIL  TKl^  DAYS  AFTER  HAVING  BECOME  FINAL  PURSUANT  TO  THE 
SUPPLEMENTAL  P'/'-^S  OF  PRACTICE  AND  PROCEDURE  BEFORE  THE  BOARD  OF 
ZONING  ADJUSTMr-.i"'- •  " 

THIS  ORDER  OF  V;'^  BOARD  IS  VALID  FOR  A  PERIOD  OF  SIX  MONTHS  AFTER 
THE  EFFECTIVE  .'-/TE  OF  THIS  ORDER,  UNLESS  WITHIN  SUCH  PERIOD  AN 
APPLICATION  FO;-  '^  BUILDING  PERMIT  OR  CERTIFICATE  OF  OCCUPANCY  IS 
FILED  WITH  THE  :, APARTMENT  OF  CONSUMER  AND  REGULATORY  AFFAIRS. 


ordl5169/LJP 
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^  FXHIBH  NO.  21-0 

July  15,  1958 


REPORT  OF  THE  ZCTIHIG  ADVISORY  COUilCIL 

OH  FROPOSrO)  AiEIlDiZn.TS  TO  THD  ZOlllT^ 

JTJLT  16,  1958,  HEARDn 

"3201.26  An  elevator  or  stairway  pentho\ise  may  be  erected  to  a  height 
in  excess  of  that  authorized  in  the  district  in  \/hich  located,  provided 
such  penthouse  is  set  back  frcan  all  lot  ILnes     of  the  structure  upon 
vhich  located  a  distance  equal  to  its  height  above  the  roof  of  the 
structure." 

"U201.22  An  elevator  or  stain-jay  i^enthouse  may  be  erected  to  a  height 
in  excess  of  that  autliorized  in  the  SP  District  provided  such  penthouse 
is  set  back  from  all   lot  lines    of  the  building  or  other  structure 
upon  wliich  located  a  distance  equal  to  its  height  above  the  roof  of  the 
building  or  structure." 

"5201.23  An  elevator  or  stairway  penthouse  nay  be  erected  to  a  height 
in  excess  of  ttet  authorized  in  the  district  in  which  located,  provided 
such  penthouse  is  set  back  from  all   lot  lines    of  t.he  building  or 
other  structure  upon  v/kLch  located  a  distance  equal  to  its  height  above 
the  roof  of  the  building  or  structure," 

"6201,22  An  elevator  or  stainvay  penthouse  may  be  erected  to  a  height 
in  excess  of  that  authorized  in  the  district  in  which  located,  provided 
such  penthouse  is  set  back  frori  all  lot  lines    •  of  the  building  or 
other  structure  upon  which  located  a  distance  equal  to  its  lieight  above 
the  roof  of  the  building  or  structure." 

niese  proposed  air.endnents  relate  to  the  location  of  elevator  and 

stairvray  penthouses.  Set  back  provisions  of  such  appurtenances  are 

contained  in  the  Act  of  June  1,  1910,  (36  Stat.  U52),  regulating  the  height 

of  buildings  in  the  District  of  Colimbia.  The  Act  pro-'/ides  that  vjhen  above 

the  limit  of  height,  a  penthouse,  etc.,  s'.iall  be  set  back  from  the  exterior 

walls  of  the  building  on  which  it  is  located  a  distance  equal  to  its  hei;^ht 

above  the  adjacent  roof.  Under  tlie  regulations  recently  repealed,  the 

application  of  this  provision  iras  construed  by  the  Zoning  Ccnmission  to 

mean  exterior  ;;alls  from  the  street  sides  only,  an  interpretation  considered 

in  harmony  \r\Vn.   the  Act  and  not  in  violation  thereof.  Vftiile  regrilations 

promulgated  by  the  Commission  are  subject  to  minimum  standards  provided 

by  the  Act  of  June  1,  1910,  ample  authority  exists  to  incorporate  more 

restrictive  provisions  into  the  regulations  \Jhich  has  been  done  in  numerous 

instances  ^-Ith  respect  to  other  provisions  of  the  Act, 

—  EXIII3I'"  3 
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The  principal  difficulty  encountered  in  appljrLng  the  provision  of  the 
new  ref^ulf.tions  is  that  the  required  set  back  of  penthouses  from  all  outside 
walls  of  the  building  does  not  in  many  instances  serve  any  useful  purpose 
since  a  set  back  from  yards  or  courts  required  or  provided  is  luinecessary 
to  protect  lirjht  and  air  for  adjoining  properties.  It  is  for  this  reason 
that  modification  of  these  parsigraphs  in  sone  form  appears  fully  justified. 

There  are  several  ways  in  v;hich  these  paragraphs  could  be  aiiiended, 
each  of  wliich  mertts  consideration.  In  addition  to  the  method  advertised 
for  tiiis  hearing,  the   Comnission  rdght  either  apply  the  set  back  to  only 
those  sides  of  a  buildinr^  abuttin.'^  public  streets,  or  to  only  those  sides 
of  a  buildin';;  abutting;  public  streets  or  alleys;  or  to  only  those  sides  of 
a  buildin-^  abuttin;;  public  streets,  alleys,  or  a  lcn;er  height  district. 
There  appears  to  be  more  support  from  builders  and  architects  for  one  of 
the  latter  methods  than  there  is  for  adoption  of  the  :>roposal  now  before 
the  Commission.  Hmrever,  the  Council  is  of  the  opinion  that  the  method 
"jroposed  here  vd.ll  r.ore  closely  follov!  the  intent  of  the  1910  Act  and  assure 
adeqiate  li^ht  and  air  for  adjoining  properties  imder  all  conceivable 
circunstances,  •.whereas  adoption  of  one  of  the  other  methods  rl',ht  in  some 
instar.ces  ac'ver^ely  r_rfect  rdjoinin-  stri'Cti'rcs,  7!ie  anendnent  as  proposed 
does  not  provide  a  renedy  for  every  conceivable  situation  since  there  vri.ll 
be  a  few  building  on  narrov/  lots  uhich  v/ill  be  unable  to  provide  the  set 
back  and  must  therefore  be  erected  (irith  penthouse)  within  the  total  height 
envelope,  such  penthouse  area  counting  as  a  part  of  the  floor  area  ratio. 
Since  these  cases  vdll  be  limited  and  since  there  is  anple  opportunity'  to 
confom  because  of  the  decreased  hvOJc  of  buildia-js  noi.'  required,  it  is 
believ^ed  that  no  material  hards Iiip  vrill  resiJ.t, 

For  the  reasons  outlined,  approval  of  the  amendments  as  advertised  is 

reccrmended. 

(S)  R.  0.  CL0U5I3I 

(S)  'riLLLu'  F.  KcPITOSH 
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"Bchlbit   4 


^ 


Orders  of  the  Boturd  of  Zoning  Adjuat»«nt 

Approving  Roof  Structures 

Above  the  Building  Limit  of  the  Act  of  1910 

Without  the  Nonal  Setback 


Case  No. 

Order  Date 

11917 

September  9,  1975 

12798 

January  30,  1979 

13061 

November  8,  1979 

13124 

June  18,  1980 

13187 

June  18,  1980 

13449 

April  23,  1981 

13528 

September  3,  1981 

13716 

June  21,  1982 

13788 

September  30,  1982 

14176 

December  3,  1984 

15169 

May  17,  1991 

Property  Address 


1627  K  Street,  N.W. 

1100  15th  Street,  N.W. 

2301  Washington  Circle,  N.W. 

1811  L  Street,  N.W. 

1801  L  Street.  N.W. 

1819  L  street,  N.W. 

801  18th  Street,  N.W. 

1023  15th  Street,  N.W. 

1111  14th  Street,  N.W. 

816  Connecticut  Avenue,  N.W. 

1430  K  Street,  N.W. 
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EXHIBIT  NO.   22 


GOVERNMENT   OF   THE    DISTRICT   OF    COLUMBIA 

DEPARTMENT    OF   CONSUMER    AND    REGULATORY    AFFAIRS 
BUILDING    AND    LAND    REGULATION    ADMINISTRATION 


November  24,  1993 


MEMORANDUM 


TO 


FROM 


SUBJECT 


Madeliene  H.  Robinson 
Acting  Director 
Office  of  Zoning 

Joseph  F.  Bottner,  Jr, 
Zoning  Administrator 


Zoning  Commission  Case  No.  93-9C 
Amendment  at  21st  &  H  Streets,  N 


C-  - 


ro 


UD  and  Map 
-  GWU/WETA) 


First,  my  apology  for  being  tardy  in  responding  to  your 
memorandum  dated  November  15,  1993,  relating  to  the  above 
referenced  subject.   I  do  request  to  Zoning  Commission  to 
waive  its  rules  and  practice  to  allow  this  reply  to  become  a 
part  of  the  record. 

I  have  reviewed  the  document  you  enclosed  with  your 
memorandum.   My  purpose  in  the  review  was  to  provide 
comments  with  respect  to  the  Height  of  Building  Act  of  1910. 

It  is  my  view  that  the  building  in  the  area  of  "Studio  A"  is 
in  conflict  with  the  "height  of  building"  as  regulated  by 
the  Act  of  1910.   The  Act  of  1910  allows  the  height  to  be 
"measured  from  the  level  of  the  sidewalk  opposite  the  middle 
of  the  front  of  the  building  to  the  highest  point  of  the 
roof." 

When  the  question  on  the  height,  as  well  as  mechanical 
equipment  was  first  presented,  I  was  under  the  impression 
that  it  was  identical  to  the  property  at—lJO  First  Street, 
N.E.   However,  upon  retrieving  the  files  fo>vllO  First 
Street,  N.E.,  I  realized  it  is  not  identical, 


The  setback  requirements  of  a  roof  structure  under" 
provisions  of  the  Act  of  1910  have  always  been  interpreted 
by  the  Zoning  Division  as  being  required  to  set  back  from 


the  property  line  which 


adjoins    a    street.      The    setback   of 
ZONING  COMMISSIO^ 


\P 


1/ 


^\\6& 
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a  roof  structure  under  the  Zoning  Regulations  now  requires 
roof  structures  to  set  back  from  the  exterior  walls. 
Consequently,  it  is  my  opinion  that  the  Zoning  Commission, 
under  a  Planned  Unit  Review,  does  have  authority  to  waive 
the  setback  of  a  roof  structure  from  a  property  line  which 
does  not  adjoin  a  street. 


cc: 


Peter  Maszak 
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EXHIBIT  NO.   23 


(Sonrrnitifnt  of  tt^r  Siatrirt  nf  (DDhnnbia 

ZONING   COMMISSION 


November  29,  1993 


Whayne  S.  Quin,  Esquire 
Wilkes,  Artis,  Hedrick  &  Lane 
1666  K  Street,  N.W.,  Suite  1100 
Washington,  D.C.    20006 

Sara  Maddux,  Chairperson 
Advisory  Neighborhood  Commission  2-A 
1920  G  Street,  N.W.,  #100 
Washington,  D.C.   20006 

Bureau  of  Catholic  Indian  Missions 
c/o  Paul  F.  Interdonato,  Esquire 
5225  Wisconsin  Avenue,  N.W.,  Suite  300 
Washington,  D.C.    20015 

West  End  Tenants  Association 
c/o  David  A.  Hamod 
2124  I  Street,  N.W.,   #303 
Washington,  D.C.    20037 


Re:  Z.C.  Case  No.  93-9C  (PUD  6  Hap 
Amendment  @  21st  &  H  Sts .  N.W. 
GWU/WETA) 


Dear  Parties: 


The  District  of  Columbia  Office  of  Zoning  (OZ)  is  in  receipt 
of  a  memorandum  dated  November  24,  1993  from  Joseph  F.  Bottner, 
Zoning  Administrator  (ZA),  in  response  to  my  memorandum  to  him 
dated  November  15,  1993  (see  enclosure).   My  memorandum  requested 

the  ZA  to  comment  on  the  height  of  the  roof  of  "Studio  A",  as  Z 

proposed  by  the  applicant  in  the  above-numbered  case.  O   ] 

en  ^ 

The  ZA's  memorandum  requested  a  waiver  of  the  rules  of  = 'vT' 

practice  to  permit  the  acceptance  of  the  memorandum  which  was  S  ( 

untimely  filed.    By  telephone  conversation  on  November  24,  1993,  q  ^ 

the  Chairperson  of  the  Zoning  Commission  for  the  District  of  O  Cp- 

Columbia  waived  the  rules  of  practice  to  accept  the  ZA's  memorandum  (j        I 

into  the  record.    The  Chairperson  also  authorized  OZ  to  set  new  Z   J   ,_ 

dates  to  permit  parties  to  comment  on  related  post-hearing  Z      ui     S 

submissions.    Please  be  advised  that  OZ  will  place  this  case  on  O   ^   5 

the  Zoning  Commission  meeting  agenda  of  January  10,   1994  for  '^      o      u 

proposed  action. 


^ 


z 
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In  consideration  of  the  ZA's  memorandum,  the  applicants  will 
be  given  an  opportunity  to  submit  a  revised  proposal,  which 
addresses  the  height  of  the  roof  of  Studio  A.  The  revised 
proposal  must  be  supported  by  related  architectural  drawings. 
Including  details  and  dimensions,  as  necessary. 

The  applicants  should  submit  their  revised  proposal  no  later 
than  December  20,  1993.  All  parties  will  have  that  same  deadline 
to  comment  on  the  ZA's  memorandum.  ..  Furthermore,  all  parties  will 
have  until  January  3,  1994  to  respond  to  the  applicant's  revised 
proposal . 

Parties  are  requested  to  file  their  original  submissions  plus 
20  copies  (please  reduce  architectural  drawings).  Parties  are 
also  requested  to  serve  copies  of  their  filings  on  other  parties  on 
the  day  of  submission  to  OZ. 

If  you  have  any  questions  about  this  matter,  please  call  the 
Office  of  Zoning  on  (202)  727-6311. 


Sincerely, 

MAOELIENE  H.  ROBINSON 

Director 

Office  of  Zoning 


(^y^- 


Enclosure(l) 


cc:   Joseph  F.  Bottner,  DCRA 
Albert  G.  Dobbins,  OP 
David  Colby,        OP 
Alberto  Bastida,    OP 


quin93-9c/CBT/LJP 
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GOVERNMENT   OF    THE    DISTRICT   OF    COLUMBIA 

DEPARTMENT    OF    CONSUMER    AND    REGULATORY    AFFAIRS 
BUILDING    AND    LAND    REGULATION    ADMINISTRATION 


November  24,  199  3 


5o   S 


MEMORANDUM 


TO 


FROM 


SUBJECT 


Madeliene  H.  Robinson 
Acting  Director 
Office  of  Zoning 

Joseph  F.  Bottner,  Jr. 
Zoning  Administrator 


Zoning  Commission  Case  No.  93-9C 
Amendment  at  21st  &  H  Streets,  N 


c:-  - 

St 


ro 


UD  and  Map 
-  GWU/WETA) 


First,  my  apology  for  being  tardy  in  responding  to  your 
memorandum  dated  November  15,  1993,  relating  to  the  above 
referenced  subject.   I  do  request  to  Zoning  Commission  to 
waive  its  rules  and  practice  to  allow  this  reply  to  become  a 
part  of  the  record. 

I  have  reviewed  the  document  you  enclosed  with  your 
memorandum.   My  purpose  in  the  review  was  to  provide 
comments  with  respect  to  the  Height  of  Building  Act  of  1910. 

It  is  my  view  that  the  building  in  the  area  of  "Studio  A"  is 
in  conflict  with  the  "height  of  building"  as  regulated  by 
the  Act  of  1910.   The  Act  of  1910  allows  the  height  to  be 
"measured  from  the  level  of  the  sidewalk  opposite  the  middle 
of  the  front  of  the  building  to  the  highest  point  of  the 
roof." 


When  the  question  on  the  height,  as  well  as  mechanical 
equipment  was  first  presented,  I  was  under  the  impression 
tliat  it  was  identical  to  the  property  at~iJO  First  Street, 
N.E.   However,  upon  retrieving  the  files  fo!\110  First 
Street,  N.E.,  I  realized  it  is  not  identical.  "^-, 


The  setback  requirements  of  a  roof  structure  under"^-- 
provisions  of  the  Act  of  1910  have  always  been  interpreted 
by  the  Zoning  Division  as  being  requited  to  set  back  from 
the  property  line  which  adjoins  a  street.   The  s^^tback  of 
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13  ^Kl^ 


CASE  No. 


DTHTBIT  Wb.. 
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EXHIBIT  WO.   24 
Wilkes,  Artis,  Hedrick  &  Lane 

CABLE  ADDRESS:  WILAN  CHAHTEHED 

TELECOPIER:  =o=.«T-™i«  ATTORNEYS  AT  LaW 

laea  K  Street.  N.  W.  =,  .eTBEs»AME,.ocEST.» 

Suite  uoo  suite  aoo 

WRITERS  DIRECT  DIAI^  BETKESDA,  MAHYLAND  »oei«OOe» 

Washington,  D.  C.  2OOO0-2866  naeoRAMooM  bills  road 

SUITE  eoo 
/OQO\  4.5T-TaOO  FAIRFAX,  VIRGINIA  eeo30-eo«e 

November   29,    1993 

BY    HAND 

D.C.  Zoning  Commission 
441  4th  Street,  N.W. 
Suite  210 
Washington,  D.C.   20001 

Re:   Applicants'  Further  Response 
Regarding  Act  of  1910 
Zoning  Commission  Case  No.  93-9C 

Dear  Members  of  the  Commission: 

The  Applicants  have  reviewed  the  "Memorandum  regarding 
Height  of  Buildings  Act,  dated  November  22,  1993,  from  ANC  2A 
and  the  memorandum,  dated  November  24,  1993,  from  Joseph  F. 
Bottner,  Jr. ,  the  Zoning  Administrator,  to  Madeliene  H. 
Robinson,  the  Director  of  the  Office  of  Zoning.   Mr.  Bottner's 
memorandum,  a  copy  of  which  is  attached,  responds  to  the  Zoning 
Commission's  request  for  his  interpretation  of  the  Act  of  1910 
as  it  applies  to  the  project. 

The  Applicants  continue  to  believe  that  the  plans  as 
previously  submitted  comply  with  the  provisions  of  the  Act  of 
1910.   However,  in  order  to  address  Mr.  Bottner's 
interpretation  of  the  Act  and  to  remove  any  doubt  as  to 
consistency  with  the  Act,  the  Applicants  have  revise  the  plan 
for  the  roof  over  the  studio,  as  shown  on  the  attached  drawing. 

The  height  of  the  eighth  floor  is  eighty-nine  feet,  7  9/16 
inches  above  the  point  of  measurement.   The  structural  grid 
above  the  studio  has  been  lowered  to  a  height  of  approximately 
eighteen  feet  above  the  floor  of  the  studio.   The  top  of  the 
solid  roof  over  the  studio  is  now  located  at  the  former  height 
of  the  grid,  109  feet,  7  9/16  inches  above  the  point  of 
measurement  and  below  the  permitted  height  of  110  feet. 

The  area  above  the  solid  roof  ig  not  habitable  space  and 
is  devoted  entirely  to  mechanical  and  electrical  space  serving 
the  studios  and  the  building.   The  exterior  appearance  of  the 
building  is  not  changed  by  the  revisions  to  the  interior  of  the 
studio  to  create  a  solid  roof  below  the  110  foot  level. 
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Wilkes,  Ahtis,  Hedrick  &  Lane 

Chabtered 


D.C.  Zoning  Commission 
November  29,  1993 
Page  2 


We  believe  that  the  record  is  now  complete,  and  request  that  the 
Commission  consider  and  grant  the  application  in  accordance  with  the  findings, 
conclusions  and  conditions  set  forth  in  the  proposed  order. 


Very  truly  yours. 


Wilkes,  Artis,  Hedrick  and  Lane, 
Chartered 


k'^k 


Steven  E.  Sher 

Director  of  Zoning  Services 


cc:       ANC  2A,  c/o  James  Draude 
Paul  Interdonato 

for  the  Bureau  of  Catholic  Indian  Missions 
Marianna  Moore 

for  the  West  End  Tenants  Association 
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Wilkes,  Ahtis.  Hedkick  &  La.ne 


D.C.  Zoning  Comnission       / 
November  29,  1993  / 

Page  2  / 

Mr.  Bottner's  memo  states  that  the  consistent 
interpretation  of  the  Act  of  1910  has  been  to  apply  the  setback 
for  roof  structures  from  property  lines  adjoining  a  street.   As 
shown  on  the  plans  on  file  in  the  record,  the  penthouse  is 
setback  one-to-one  from  both  H  and  21st  Streets.   The 
Applicants'  more  detailed  analysis  of  this  issue  is  set  forth 
in  the  post-hearing  submission  filed  on  November  22,  1993. 

The  Applicants  believe  that  the  revised  plan  attached 
hereto,  in  conjunction  with  previous  plans  and  analysis, 
supports  approval  of  the  application  as  consistent  with  the  Act 
of  1910.   The  Applicants  request  that  the  Zoning  Commission 
approve  the  PUD. 


Very  truly  yours. 


Wilkes,  Artis,  Hedrick  and  Lane, 
Chartered 


k^l^ 


Steven  E.  Sher 

Director  of  Zoning  Services 


Attachment 


ANC  2A,  c/o  James  Draude 
Paul  Interdonato 

for  the  Bureau  of  Catholic  Indian  Missions 
Marianna  Moore 

for  the  West  End  Tenants  Association 
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(SouBmmnit  of  ttie  Qtstrfct  uf  dlsbmbln 

e^FICK  OF  TNI  COnPORATlON  COUNKL 

<«l  rOUIITH  (T     N.W 


to    L«wy>r-Cllcnt    Prlvllega    ^^— -^  Z^       v3 


EXHIBIT  NO.   25 


:■■» 


9  nc^iv  nnn  TOi 
8 


:>ov«Bb«t    30.    1993  •-■-:  3 

;■•'■•  « 

10 1  M«d«ll«na    H.    Kebi&too         *  '^ 

Dirmctori    Office   of    Zoning 


l]i«i«r    Ssegttdy-MasBAli 
\jmnXt*'^t    Cotportclc 


FROM:  I  B«i«r    Ssegttdy-MasBAk 

Len    Ceunsal 


SUBJBCT:  Hciftat  Act  of  1910:  Z.C.  Caa*  Mo.  93-9C 

Plaaaa  b«  advlted  that  va  hava  had  Cha  oppoitualty  to  ravlaw 
the  neffloranduB  on  tha  abova  laaua  from  Joaaph  Bottnar  to  yout 
which  naaorandum  v&b  datad  Kovantar  24,  1993.   Ac  cha  tlna  of 
our  aarllar  mamoraadun  to  you  on  Chli  Iftu*  (attached  hsraco 
aa  Exhibit  A)  vhlch  pra-dacad  Mr.  Boccnar's  Baaoraadum,  wa  had 
baan  advlaad  by  Mr.  Botttttr  that  thi  CWU/WETA  PUD  comvlled  with 
prior  adnlnlattaciva  practtc*  and  Mlth  Mr.  Bottnar'i  Intarpreeaclon 
of  tht  Btght  Act  of  1910.   Mr.  Bottn*r  aubaaquancly  raviawad  ocbar 
eaaas  and  datarmlncd,  »»   he  notaa  la  hla  Movanbar  26  maaorandua. 
that  tha  GWD/WETA  PUD  "li  In  conflict"  vich  Cha  Kalghc  Act  of  1910. 

Va  beliava  that  Mr.  Bottnar's  taviaad  vlcva  a*  praaancad  Ln 
hla  Novaabar  2U   Daaoraadun  serve  as  the  appcoprlitc  adnlnlacratlve 
standard  to  apply  la  tha  abova  caea.   Agalni  wa  noca  Chat  Mr. 
Boetner  haa  not  Tequeated  cha  legal  advlca  of  our  Office  en  thla 
matter.   Moteovar,  if  you  require  furchec  lagaL  review  of  the 
above  laaue,  pleaae  contact  ma  at  727-6240. 


ec!   Janea  Randall.  OCC 
Joaaph  Bottnar 


J 
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FXHIBIT  WO.    2 


Government  of  the  District  of  Columbia 


Office  of  the 
Director 


*♦• 


Office  of  Planning 
415  12th  Street,  N.W., 
Washington,  0.C  20004 


DEC   ■  f>  inc 


MEMORANDUM 


TO: 


FROM: 


D.C.  Zoning  Commission 


J=^ 


is 

■•H  --^ 

a 

vt 

2 
o 

li 

o 

5erl  G.  Dobbins,  III 
Director 


Elsabett  Tesfaye 
Community  Planner 


SUBJECT:  Summary  Abstract  -  Zoning  Commission  Case  No.  93-9C: 
Request  for  Consolidated  Planned  Unit  Development  and 
Related  Map  Amendment  from  R-5-D  to  C-3-C  at  21st  and  H 
Streets  N.W.  in  Square  101,  Lot  880  (George  Washington 
University  Campus) 


The  Zoning  Commission  conducted  public  hearings  on  this  case  on  October  25 
and  28,  1993.  This  memorandum  provides  a  summary  of  the  important  points 
made  in  testimony. 

APPUCATION/BACKGROUND 

This  application  has  been  submitted  by  George  Washington  University  (GW) 
and  the  Greater  Washington  Education  Television  Association  (WETA 
TV/FM)  requesting  a  consolidated  planned  unit  development  (PUD)  and 
related  map  amendment  from  R-5-I>  to  C-3-C. 


ZONING  COMMISSION 

1  ^  -  ^  Cl^. 


CASE  No. 


CXMIBIT  No. . 


.lil 


\ 
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The  applicants  are  proposing  to  construct  an  eight-story  educational 
mixed-use  building  that  would  contain  approximately  139,808  square  feet  of 
gross  floor  area.  The  project  would  have  a  height  of  116.58  feet,  a  floor  area 
ratio  (FAR)  of  5.29,  and  underground  parkmg  to  accommodate  110  vehicles. 
Fifty-six  percent  of  the  total  gross  floor  area  would  be  GWAVETA  common 
shared  space,  16  percent  of  the  total  gross  floor  area  would  be  allocated  to  GW 
general  and  technical  uses  and  parking,  while  the  remaining  28  percent  of  the 
gros^  floor  area  would  be  allocated  to  WETA  general,  technical  and  assembly 
uses. 

The  proposed  project  would  provide  110  below -grade  parking  spaces  on  two 
levels  with  access  from  H  Street.  Loading  facilities  would  be  located  on  the 
north  side  of  the  proposed  building  and  would  be  accessed  from  21st  Street, 
utilizing  a  common  service  area  which  separates  the  site  from  2000 
Pennsylvania  Avenue,  N.W.  (Red  Lion  Row). 

TESTIMONY  IN  SUPPORT 

Wilkes,  Artis,  Hedrick  and  Lane,  on  behalf  of  the  applicant: 

•  The  PUD  is  consistent  with  the  Comprehensive  Plan  and  the  approved 
George  Washington  University  Campus  Plan. 

•  The  application  meets  the  standards  of  the  PUD  process. 

•  The  proposed  rezoning  of  the  site  to  C-3-C  is  appropriate  since  the  site 
abuts  a  property  already  zoned  C-3-C,  it  is  within  the  central  employment 
area,  and  the  development  would  be  controlled  through  the  PUD  approval 
and  the  Map  amendment. 

•  The  PUD  at  this  location  would  provide  a  good  transitional  step-down 
from  the  development  to  the  north,  both  in  terms  of  physical  structure 
and  use. 

•  The  traffic  impact  of  the  proposed  PUD  would  be  minimal. 

•  The  presence  of  both  WETA  and  GW  facilities  in  one  building  would 
result  in  an  important  synergistic  effect,  producing  educational,  fiscal, 
and  social  benefits  to  the  city  and  the  area. 

•  As  a  result  of  discussions  with  some  aiea  residents,  the  applicants  believe 
that  SP-2  zoning  is  an  appropriate  alternative  to  be  considered  since  the 
SI'-2  zone  permits  non-profit  uses,  such  as  offices  and  ancillary  programs, 
;is  well  as  uuiveisity  use. 
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Office  of  Planning: 

•  The  proposed  project  is  consistent  with  the  designation  of  the  subject 
square  as  high  density  commercial  and  institutional,  as  well  as  its 
location  in  the  central  employment  area,  on  the  Generalized  Land  Use 
Map  of  the  Comprehensive  Plan. 

•  The  George  Washington  University  Campus  Plan  for  the  years  1985 
through  2000  designates  the  site  for  educational  mixed  use.  This 
designation  includes  classrooms,  laboratories,  libraries,  student  activity 
facilities,  faculty  offices,  parking,  parks  and  open  space,  and  related 
support  functions.   As  such,  the  proposed  project  appears  to  be  generally 

^consistent  with  this  designation. 

•  The  proposed  change  in  zoning  for  the  site  from  R-5-D  to  C-3-C  would 
enable  the  additional  height  required  for  the  project  to  accommodate  the 
building's  program  needs.  With  the  abutting  C-3-C  zoning  located 
directly  to  the  north  of  the  site,  the  proposed  zoning  (with  the  controls  of 
a  PUD)  appears  to  be  consistent  with  the  Zoning  Map  for  the  District  of 
Columbia.  The  PUD  process  assures  the  Zoning  Commission  conditional 
authority  over  the  building's  envelope,  including  its  height,  size,  and 
design. 

•  The  applicants,  in  response  to  comments  and  recommendations  of  the 
Office  of  Planning,  have  refined  the  original  concept  with  regard  to  the 
positioning  of  antennas  and  the  design  of  the  building  and  tower.  With 
the  revised  design  of  the  tower  and  positioning  of  the  antennas,  the 
proposed  project  is  compatible  with  the  existing  streetscape  on 
Pennsylvania  Avenue  and  21st  Street  as  well  as  existing  development 
within  the  University  campus  and  the  surrounding  area. 

•  The  applicants  shall  adequately  quantify  the  proposed  amenity  package 
relative  to  the  requested  zoning  relief. 

Barbara  Kahlow/Chris  Lamb: 

•  Buffer  zoning,  such  as  SP-2,  is  appropriate.  There  is  a  precedent  for  such 
zoning  in  several  locations  in  Foggy  Bottom  south  of  Pennsylvania 
Avenue.   SP-2  zoning  provides  both  for  university  and  non-profit  uses. 

Kerry  Stowell,  John  Tobey,  Grace  Watson,  Jefiirey  Gold: 

•  The  WETA  move  to  Washington,  D.C.  will  positively  affect  the  Foggy 
Bottom  neighborhood. 
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•  The  proposed  building  would  be  of  benefit  to  the  architectural  integrity  of 
the  community  and  would  increase  night  lighting  and  secxirity  in  the 
immediate  area. 

•  The  project  will  have  enormous  benefits  in  terms  of  internships  for 
students  working  with  communications  professionals,  as  well  as  a  very 
important  program  providing  outreach  to  other  schools  in  the  District. 

TESTIMONY  IN  OPPOSITION 

ANC  2A,  West  End  Tenants  Association,  Maria  Tyler,  Dorothy  Miller,  and 
Edward  Kelly: 

•  The  proposed  project  is  not  identified  in  the  approved  campus  plan.  The 
Zoning  Commission  should  not  allow  the  PUD  process  to  be  used  to 
exempt  a  particular  project  from  the  overall  campus  plan  regime 
established  by  the  Zoning  Regulations. 

•  The  proposed  development  violates  the  1910  Height  of  Buildings  Act.  The 
Zoning  Commission  does  not  have  the  authority  to  approve  a  project 
which  violates  the  Height  Act,  since  it  is  a  federal  act. 

•  The  proposed  project  is  not  consistent  with  the  University's  approved 
campus  plan  with  regard  to  use,  ownership  and  height. 

•  The  Zoning  Commission  should  not  process  the  application  until  GW 
begins  construction  of  an  adequate  number  of  on-campus  student  housing 
units.  Use  of  the  proposed  site  for  GW/WETA  or  other  commercial  use 
would  crowd  out  other  university  uses. 

•  The  applicants'  study  understates  the  traffic  and  parking  impacts  of  the 
proposed  project  and  ignores  several  other  issues. 

•  The  economic  and  fiscal  benefits  claimed  for  the  proposed  development 
are  overstated  and  are  based  on  several  questionable  assumptions. 

•  The  proposal  does  not  provide  amenities"  and  benefits  to  the  District  and 
the  neighborhood  that  would  not  be  available  under  existing  zoning 
controls  with  WETA  located  on  a  matter-of-right  site  elsewhere  in  the 
District  and  the  subject  site  developed  by  the  University  in  accordance 
with  the  approved  campus  plan.  None  of  the  amenities  amd  benefits  cited 
by  the  applicants  depend  on  both  institutions  being  located  on  the  same 
building  on  the  GW  campus. 
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•  The  applicants'  analysis  understates  the  potential  impacts  of  WETA's 
electronic  equipment.  The  ANC  recommends  that  a  detailed 
environmental  impact  study  be  prepared  by  an  independent  third  party. 

Marija  Hughes: 

•  Electromagnetic  radiation  (EMR)  from  WETA/GW  antennas  is  a  serious 
threat  to  the  health  and  safety  of  the  community. 

ZONING  COMMISSION  REQUEST 

At  the  conclusion  of  the  public  hearing  in  this  case,  the  Zoning  Commission 
requested  the  following: 

1.  The  applicants,  in  their  rebuttal  submission,  shall  specifically  address 
issues  contained  in  Ms.  Marija  Hughes  testimony. 

2.  The  Office  of  the  Corporation  Counsel  shall  review  the  issue  of  the  1910 
Height  Act  and  submit  a  report  for  the  record. 

3.  The  Zoning  Administrator  shall  file  a  memorandum  with  comments 
regarding  the  1910  Height  Act. 
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GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 

DEPARTMENT   OF   CONSUMER   AND   REGULATORY   AFFAIRS 
BUILDING   AND   LAND   REGULATION   ADMINISTRATION 


EXHIBIT  NO.   27 


December   10,    1993 


Mr.  Whayne  S.  Quin 

Attorney-at-Law 

Wilkes,  Artis,  Hedrick  &  Lane, 

1666  K  Street,  N.W.  -  Suite  1100 

Washington,  D.C.   20006 


Re:  George  Washington  University/WETA 
Project 


Dear  Mr.  Quin: 


Reply  is  made  to  your  memorandum  dated  November  29,  1993, 
pertaining  to  a  revised  plan  for  the  GW/WETA  Project.   The 
revised  plan,  showing  the  roof  area  of  the  studio,  does 
conform  with  the  Height  Act  of  1910.   The  mechanical  pent 
house  above  the  studio  roof  does  not  meet  the  proper  set 
back  requirements;  however,  this  is  an  issue  which  the 
Zoning  Commission  may  approve. 

If  I  can  be  of  further  assistance,  you  may  reach  me  at 
727-7350. 


Sincerely, 


/^ 


Joseph    F.    Bother,    Jr. 
Zoning   Administrator 


iittpih.lH«cljiiBe.C(urterei( 
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Driscoll  &  Draude 

ATTaiNBn  AT  LAW 


EXHIBIT  NO.  28 


Faaiinile  (202)  2W-6699 


SECOND  FUX3R 

1230  THIRTY -FIRSr  STREET  N.W. 

WASHINCjrON,  DC.  20007 


(202)  333-0330 

December  20,  1993 


AAmkuA  in 
DC,  MD  A  VA 


Hadellene  H.  Robinson 

Director 

Office  of  Zoning 

Room  210 

441  Fourth  Street  NW 

Washington,  D.C.  20004 


Dear  Ms.  Robinson: 


Re:   Zoning  c;'9>Biiii?gj.on  Case  No.  93-9C 


Enclosed  for  filing  in  the  above-referenced  case  are  twenty 
copies  of  the  Supplemental  Memorandum  of  Advisory  Neighborhood 
Commission  2A  Regarding  Height  Act.   Please  date  stamp  the 
additional  copy  and  return  it  to  us  with  our  messenger. 


Thank  you  for  your  assistance. 


Sincerely, 


J^-v»*4*f  "H  J^VOjulJCk^ 


James  T.    Draude 


«5o 

5- 


8 
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ZONING  COMMlSSIOfi 

CXMIBIT  No.        101 i. 
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BEFORE  THE  ZONING  COMMISSIOr^"    ^ 


OF  THE  DISTRICT  OF  COLUMBIA 


In  re:   Application  of  The  George 
Washington  University  and  The 
Greater  Washington  Education 
Telecommunications  Association 


Case  No.  93-9eJ 

ANC  2  A         g, 

Hearing:  -October  25,  1993 


SUPPLEMENTAL  MEMORANDUM  OF  ADVISORY 
NEIGHBORHOOD  COMMISSION  2A  REGARDING  HEIGHT  ACT 

Advisory  Neighborhood  Commission  2A  submits  this  memorandum 

in  response  to  the  Memorandum  of  the  Zoning  Administrator,  dated 

November  24,  1993,  regarding  application  of  the  Height  of 

Buildings  Act  of  1910  ("Height  Act")  to  the  proposed  project. 

1.  The  Zoning  Administrator  correctly  concludes  that  the 
portion  of  the  proposed  building  housing  the  studios  exceeds  the 
permissible  height  under  the  Height  Act. 

2.  With  respect  to  roof  structure  setbacks,  the  Zoning 
Administrator  states  that  he  has  interpreted  the  Height  Act  to 
require  setbacks  from  "the  property  line  which  adjoins  a  street". 
The  plain  language  of  the  Height  Act  requires  setbacks  from 
"exterior  walls",  not  from  the  property  lines  (D.C.  Code 

5-405 (h)).   The  Height  Act  includes  other  provisions  based  on 
property  lines  (e.g. .  D.C.  Code  5-405(a),  second  sentence); 
consequently,  there  is  no  basis  to  read  "exterior  walls"  as 
referring  to  the  property  lines. 

3.  The  Zoning  Administrator  also  incorrectly  asserts  that 
the  Zoning  Commission,  under  the  PUD  regulations,  has  authority 
to  waive  the  setback  requirements  of  the  Height  Act.   The  Zoning 
Act  of  1938  expressly  prohibits  the  Zoning  Commission  from 
approving  projects  that  exceed  the  limits  of  the  Height  Act  (D.C. 
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Code  5-418(a) ) . 

The  Zoning  Commission  has  given  the  Applicants  leave  to 
submit  a  revised  proposal  with  detailed  drawings  by  December  20, 
1993.   The  sketch  included  with  the  Applicants'  submission  on 
November  29,  1993  is  not  sufficiently  detailed  to  allow 
meaningful  comment.   ANC  2A  will  submit  its  comments  on  the 
Applicant's  revised  proposal  in  accordance  with  the  revised 
schedule  for  post-hearing  submissions. 
Dated:   December  20,  1993 

Respectfully  submitted. 


i-t-xx^T^ 


J/^mA^Ju^ 


TAMES  T.  DRAUDE  (D.C.  Bar  182667) 

Driscoll  &  Draude 

Second  Floor 

1230  Thirty-First  Street  NW 

Washington,  DC  20007 

(202)  333-0330 

Attorney  for  Advisory  Neighborhood 
Commission  2A 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  a  copy  of  the  foregoing  Supplemental 

Memorandum  of  Advisory  Neighborhood  Commission  2A  Regarding 

Height  Act  was  hand  delivered  on  December  20,  1993,  to: 

Whayne  S.  Quin,  Esquire 
Wilkes,  Artis,  Hedrick  &  Lane 
Suite  1100 
1666  K  Street  NW 
Washington,  DC  20006 

and  copies  were  mailed,  postage  prepaid,  on  December  20,  1993, 
to: 

Paul  Interdonato,  Esquire 
Suite  300 

5225  Wisconsin  Avenue  NW 
Washington,  DC  20015 

West  End  Tenants  Association 
c/o  Marianna  Moore 
2124  Eye  Street  NW  #506 
Washington,  DC  20037 


JAMES  T.  DRAUDE 
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EXHIBIT  WO.  29 
Wilkes.  Artis.  Hedrick  &  Lane 

Chartered  annapolis  haryland 

CABLE  ADDRESS    WILAN  BETHESDA    mabyiand 

TELECOPIER    eo2-»S7-70l*  ATTORNEYS  AT  LaW  Fairfax    Virginia 

leee  K  Stheet.  N.  W. 
Suite  UOO 

Washington.  D.  C.  2OOoe-2860 

WRITER'S  DIRECT  DIAL: 

(SOS)  457-7800 

December   20,    1993  "Jo       B 

-r     8 

BY    HAND  r ,'  ^ 

O 

D.C.  Zoning  Commission  ■_>,'  .^ 

441  4th  Street,  N.W.  c:^-  r«j 

Suite  210  ft  A  fo 

Washington,  D.C.   20001  y,  -J 

Re:   Applicants"  Revised  Plans  for  Studio  Roof 
Zoning  Commission  Case  No.  93-9C 

Dear  Members  of  the  Commission: 

By  letter  dated  November  29,  1993,  The  George  Washington 
University  and  the  Greater  Washington  Education 
Telecommunications  Association  (the  Applicants  in  the  above- 
referenced  case)  submitted  a  revised  section  describing  in 
detail  the  configuration  of  the  roof  over  the  studios  on  the 
eighth  floor  of  the  proposed  building  and  the  mechanical 
penthouse  located  above  that  roof.   That  drawing  was  submitted 
in  response  to  the  memorandum,  dated  November  24,  1993,  from 
Joseph  F.  Bottner,  Jr.,  the  Zoning  Administrator,  to  Madeliene 
H.  Robinson,  the  Director  of  the  Office  of  Zoning.   A  copy  of 
the  section  is  attached  again  for  the  convenience  of  the 
Commission. 

To  complete  the  record,  the  Applicants  hereby  submit  three 
additional  drawings  (one  full-sized  set  and  twenty  reduced 
copies) ,  revising  sheets  F-18  (roof  plan) ,  F-21  (north-south 
section)  and  F-22  (west-east  section)  of  the  original  plans. 
These  three  drawings,  to  be  substituted  for  the  corresponding 
original  sheets,  make  it  clear  that  the  solid  roof  over  the 
studios  is  at  a  height  of  less  than  110  feet,  the  maximum 
permitted  under  the  Act  of  1910. 

The  Applicants  presented  the  detailed  section  to  the 
Zoning  Administrator  for  his  review.   By  letter  dated  December 
10,  1993,  a  copy  of  which  is  also  attached,  the  Zoning 
Administrator  confirmed  that  the  revised  plan  conforms  with  the 
Act  of  1910.   The  letter  states  that  the  mechanical  penthouse 
above  the  studio  roof  does  not  meet  the  proper  setback 
requirements.   However  the  letter  confirms  the  Applicants' 
position  that  the  Zoning  Commission  may  approve  the  roof 
structure  as  proposed.   The  Zoning  Commission  has  the  authority 
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Wilkes,  Artis,  Hedhick  &  Lane 

Chartered 


D.C.  Zoning  Coninlssion 
December  20,  1993 
Page  2 


under  the  PUD  process  to  approve  a  roof  structure  which  is  not 
in  conflict  with  the  Act  of  1910;  i.e,  a  roof  structure  that  is 
not  set  back  from  an  edge  of  the  building  which  does  not  face 
the  street  (see  11  DCMR  §§2400.4,  2400.5,  2400.9,  2403.1, 
2403.3,  2403.16  and  2403.17). 

The  Applicants  believe  that  the  revised  plans  attached 
hereto,  in  conjunction  with  previous  plans  and  analysis, 
supports  approval  of  the  application  as  consistent  with  the  Act 
of  1910.   The  Applicants  request  that  the  Zoning  Commission 
approve  the  PUD. 

Very  truly  yours. 


Wilkes,  Artis,  Hedrick  and  Lane, 
Chartered 


>^   tk^ 


Steven  E.  Sher 

Director  of  Zoning  Services 


Attachments 


ANC  2A,  c/o  James  Draude 
Paul  Interdonato 

for  the  Bureau  of  Catholic  Indian  Missions 
Marianna  Moore 

for  the  West  End  Tenants  Association 
Albert  G.  Dobbins,  III 

Director,  Office  of  Planning 
Alberto  P.  Bastida 

Office  of  Planning 
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exhibit  wo.  30 
Driscoll  &  Draude 

ATTMWBYJ  AT  LAW 


Pacumik  (202)  298-6«99 


SECX>ND  FLOOR 

1230  THmTY-FIRST  SUOiHl-  N.W. 

WASHINGroN.  DC.  20007 

(202.)  33J<D30 

Adnutted  in 

- 

DC,  NOJ  &  VA 

January  3,    1994 

o 

52o 

^ 

Madeliene  H.  Robinson  o—  r 

Director  ~:"-  s 

Office  of  Zoning  i 

Room  210  *** 

441  Fourth  Street  NW  .;  3 

Washington,  D.C.  20004  ':.  ^^ 


Re:   Zoning  Pnnimigsion  Case  No.  93-9C 


Dear  Ms.  Robinson: 


Enclosed  for  filing  in  the  above-referenced  case  are  twenty 
copies  of  Advisory  Neighborhood  Commission  2A's  Response  to  Post- 
Hearing  Submissions.   Please  date  stamp  the  additional  copy  and 
return  it  to  us  with  our  messenger. 

ANC  2A  objects  to  the  Zoning  Commission  permitting  the 
Applicants  to  sutnnit  a  revised  design  (which  the  Applicants 
contend  meets  the  requirements  of  the  Height  of  Buildings  Act) 
without  allowing  opportunity  for  cross-ex£unination  of  the 
Applicants'  witnesses  regarding  the  revised  design.   The  District 
of  Columbia  Administrative  Procedure  Act  provides  that  every 
party  in  a  contested  case  has  the  right  to  cross-examination 
(D.C.  Code  l-1509(b)).   The  revised  design  provides  no 
information  regarding  the  contents  of  what  is  now  labelled  the 
"Studio  Mechanical  Penthouse".   Cross-examination  of  the 
Applicants'  witnesses  regarding  the  original  design  established 
the  factual  basis  that  demonstrated  that  the  original  design 
violated  the  Height  of  Buildings  Act.   Failure  to  allow  such 
cross-examination  regarding  the  revised  design  prejudices  ANC 
2A's  ability  to  evaluate  and  respond  to  the  revised  design. 
Failure  to  allow  su<(;h  cross-examination  violates  the  District  of 
Columbia  Administrative  Procedure  Act. 


Thank  you  for  your  assistance. 


•N^^ 


Sincerely, 
James  T.  Draude 


iONING  COMMISSION 

SASENa 

CXMI3IT  No. 
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Whayne  S.  Quin,  Esquire 
Paul  Interdonato,  Esquire 
West  End  Tenants  Association 
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BEFORE  THE  ZONING  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 


In  re:   Application  of  The  George 
Washington  University  and  The 
Greater  Washington  Education 
Telecommunications  Association 


Case  No.  93-9C 

ANC  2A 

Hearing:  October  25,  1993 


ADVISORY  NEIGHBORHOOD  COMMISSION  2A'S 
RESPONSE  TO  POST-HEARING  SUBMISSIONS 

Advisory  Neighborhood  Commission  2A  ("ANC  2A")  submits  this 
memorandum  in  response  to  the  Applicants'  post-hearing 
submissions  regarding  the  Height  of  Buildings  Act,  D.C.  Code 
5-401  et  seq.  ("Height  Act").   We  address  the  revised  design 
submitted  by  the  Applicants  on  December  20,  1993. 
I.   Background  of  Height  Act 

Congress  first  enacted  height  controls  in  the  Height  of 

Buildings  Act  of  1899  ("1899  Height  Act").   Several 

considerations  motivated  enactment  of  height  controls,  including 

concerns  regarding  structural  integrity,  fire  fighting,  and 

effects  on  light  and  air.   Both  the  Senate  and  House  reports  on 

the  1899  Act  noted: 

In  addition  to  the  uncertainty  of  structural 
conditions,  serious  objections  can  be  urged  on  the 
grounds  of  light  and  ventilation  and  danger  from  fire. 

Of  course,  the  higher  the  building  the  more 
light  and  air  is  shut  out  from  the  street  and 
the  adjacent  premises  on  all  sides.   The 
drafts  of  chimneys  of  houses  in  the  vicinity 
of  high  buildings  are  also  injuriously    -^'yiSIQ 


affected. 


.  ;JJ0 

50:  zy  e-iwr  t?6. 


'   H.R.  Rept.  No.  1704,  55th  Cong.,  3d  Sess.  (Dec.  20, 
1898);  S.  Rept.  No.  1532,  55th  Cong.,  3d  Sess.  (Jan.  26,  1899). 
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The  Height  of  Buildings  Act  of  1910,  36  Stat.  452,  ch.  263 
("1910  Height  Act")  (B.C.    Code  5-401  et  sea. ) .  supplemented  and 
amplified  the  requirements  of  the  1899  Height  Act,  but  the 
underlying  purposes  of  the  statute  remained  unchanged. 

The  Zoning  Act  of  1938  prohibits  the  Zoning  Commission  from 
enacting  regulations  that  would  allow  buildings  in  the  District 
of  Columbia  to  exceed  the  maximum  height  permitted  by  the  Height 
Act.   Act  of  June  20,  1938,  sec.  6,  52  Stat.  797,  798  (codified 
at  D.C.  Code  5-418(a)).^  Thus,  the  Zoning  Commission  does  not 
have  authority  to  adopt  regulations  that  violate  the  Height  Act 
and  does  not  have  authority  in  this  or  any  other  case  to  approve 
a  PUD  project  that  exceeds  the  limits  imposed  by  the  Height  Act. 

The  Applicants'  proposed  project  exceeds  the  limits  of  the 
Height  Act  in  three  ways:   1)  the  height  of  the  building  exceeds 
the  maximum  permissible  height  for  the  subject  site,  2)  the 
penthouse  does  not  comply  with  setback  requirements,  and  3)  the 
satellite  dish  antennas  exceed  the  limits  of  the  Height  Act. 


^   The  Zoning  Regulations  recognize  this  statutory 
limitation  on  the  Zoning  Commission's  authority:   "In  addition  to 
any  controls  established  in  this  title  relative  to  height  of 
buildings  or  structures,  all  buildings  or  other  structures  shall 
comply  with  the  provisions  of  the  'Act  to  Regulate  the  Height  of 
Buildings  in  the  District  of  Columbia',  36  Stat.  452,  approved 
June  1,  1910,  as  amended"  (11  DCMR  2500).   The  importance  that 
Congress  attaches  to  the  Height  Act  is  shown  in  the  Home  Rule 
Act,  which  prohibits  the  D.C.  Council  from  enacting  "any  act, 
resolution,  or  rule  which  permits  the  building  of  any  structure 
within  the  District  of  Columbia"  that  exceeds  the  limits  of  the 
Height  Act  (D.C.  Code  1-233(6)). 
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II .  Height  of  Building 

The  Applicants  contend  that  the  revised  design  includes  a 
"solid  roof  over  the  studios"  at  a  height  less  than  110  feet  and, 
therefore,  that  the  revised  design  complies  with  the  Height  Act. 
There  is  insufficient  information  in  the  record  to  determine  the 
nature  of  the  "solid  studio  roof"  or  to  determine  the  contents  of 
what  is  now  labelled  the  "studio  mechanical  penthouse"  above  that 
"roof" . 

The  Height  Act  does  not  include  an  exception  for  penthouses 
containing  mechanical  equipment.   The  only  penthouses  allowed 
above  the  otherwise  applicable  height  limit  under  the  Height  Act 
are  "penthouses  over  elevator  shafts"  (D.C.  Code  5-405(h)).   The 
structure  over  the  studios  is  not  an  elevator  penthouse. 

The  Applicants  argue  that  "penthouses  over  elevator  shafts" 
means  "elevator  penthouses,  penthouses  over  stairways  leading  to 
the  roof  and  penthouses  over  other  utilities  necessary  in 
connection  with  the  operation  of  a  building"  (App.  Mem.  7-8) .^ 
There  is  no  support  whatsoever  in  the  statute  or  legislative 
history  for  such  an  expansion  of  the  statutory  language. 

III .  Penthouse  Setbacks 

The  Applicants  note  that  both  the  Height  Act  and  the  Zoning 
Regulations  contain  height  controls  and  argue  that  "whichever  of 
the  two  controls  is  more  restrictive  will  take  precedence"  (App. 


'   "App.  Mem.  "  refers  to  the  "Applicants'  Memorandum  of 

Law  Regarding  Compliance  with  the  Act  of  1910",  filed  November 
22,  1993. 


-  3  - 
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Mem.  1) .   The  Applicants  then  argue  that  the  Zoning  Regulations 
regarding  roof  structures  are  more  restrictive  than  the  Height 
Act  and,  therefore,  govern  the  Applicants'  proposed  project  (App. 
Men.  4).   The  short  answer  is  that  the  Applicants  must  comply 
with  both  the  Height  Act  and  the  Zoning  Regulations. 

The  Height  Act  allows  "penthouses  over  elevator  shafts"  to 
be  erected  above  the  otherwise  applicable  height  limit  "provided, 
that  penthouses  .  .  .  shall  be  set  back  from  the  exterior  walls 
distances  equal  to  their  respective  heights  above  the  adjacent 
roof"  (D.C.  Code  5-405(h)).   The  elevator  penthouse  and  the 
"studio  mechanical  penthouse"  on  the  proposed  building  are  not 
setback  at  all  on  the  north  and  east  sides  of  the  building  (Sht. 
F-17  and  F-18;  10/28  Tr.  32-33),  and,  therefore,  violate  the 
setback  requirements  of  the  Height  Act. 

The  Applicants  apparently  contend  that  "exterior  walls"  in 
the  Height  Act  refers  only  to  walls  that  front  on  a  street  and 
not  to  walls  facing  adjoining  property.   As  shown  above  (Part  I) , 
one  purpose  of  the  Height  Act  is  to  protect  the  light  and  air  of 
"adjacent  premises  on  all  sides".   Limiting  the  setback 
requirement  only  to  walls  facing  a  street  is  contrary  to  the 
legislative  purpose  of  the  Height  Act. 

Both  the  Applicants  and  the  Zoning  Administrator  seem  to 
believe  that  the  Zoning  Commission  can  approve  a  roof  structure 
that  exceeds  the  limits  of  the  Height  Act.   As  shown  above  (Part 
I) ,  the  Zoning  Commission  has  no  such  authority. 
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IV.   Satellite  Dish  Antennas 

The  satellite  dish  antennas  mounted  on  the  studio  roof 
extend  to  heights  of  139.5  feet  and  142.5  feet  (Ex.  69;  10/28  Tr. 
50-53)  and  are  entirely  above  the  110  foot  height  limit. 

The  Applicants  concede  that  satellite  dish  antennas  were 
unknown  at  the  time  of  enactment  of  the  Height  Act  (App.  Mem. 
10) ;  consequently,  there  is  no  basis  in  the  statute  to  allow 
satellite  dish  antennas  to  extend  above  the  statutory  height 
limits. 

The  Applicants  argue  that  the  District  of  Columbia  has 
allowed  various  antennas  to  be  erected  above  the  limits  imposed 
by  the  Height  Act  and,  therefore,  that  the  Zoning  Commission 
should  allow  the  Applicants  to  do  likewise  (App.  Mem.  9-10) .   The 
District  of  Columbia  does  not  have  any  authority  to  amend  the 
Height  Act  (that  power  is  reserved  to  Congress) ,  and  the  fact 
that  the  District  has  allowed  other  violations  to  occur  is  not  a 
basis  for  the  Zoning  Commission  to  permit  construction  of 
satellite  dish  antennas  in  violation  of  the  Height  Act. 

V.   Precedent 

If  the  Zoning  Commission  approves  the  Applicants'  revised 
design,  the  Applicants'  counsel  will  use  that  decision  as  a 
precedent  in  future  cases.   As  an  example,  in  this  case  counsel 
has  cited  various  BZA  decisions  as  precedents  on  the  Height  Act 
even  though  those  decisions  do  not  even  mention  the  Height  Act. 


-  5  - 
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Accepting  the  Applicants'  position  would  allow  property 
owners  to  add  one  story  full  of  "mechanical  equipment"  above  the 
limits  of  the  Height  Act  with  no  setback  from  adjoining 
properties.   There  is  no  legal  basis  for  the  Zoning  Commission  to 
approve  that  result. 

VI .   Conclusion 

For  the  foregoing  reasons,  the  Zoning  Commission  should 
conclude  that  the  Applicants'  proposed  building  violates  the 
Height  Act  and  should,  therefore,  deny  the  pending  application  in 
this  case. 


Dated:   January  3,  1994 


Respectfully  submitted. 


TAMES  T.  DRAUDE  (D.C.  Bar  182667) 
Driscoll  &  Draude 
Second  Floor 

1230  Thirty-First  Street  NW 
Washington,  DC  20007 
(202)  333-0330 

Attorney  for  Advisory  Neighborhood 
Commission  2A 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  copies  of  the  foregoing  Advisory 

Neighborhood  Commission  2A's  Response  to  Post-Hearing  Submissions 

were  mailed,  postage  prepaid,  on  January  3,  1994,  to: 

Whayne  S.  Quin,  Esquire 
Wilkes,  Artis,  Hedrick  &  Lane 
Suite  1100 
1666  K  Street  NW 
Washington,  DC  2  0006 

Paul  Interdonato,  Esquire 
Suite  300 

5225  Wisconsin  Avenue  NW 
Washington,  DC  20015 

West  End  Tenants  Association 
c/o  Marianna  Moore 
2124  Eye  Street  NW  #506 
Washington,  DC  20037 


/''^  JAMES  T.  DRAUDE 
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EXHIBIT  NO.  31 


2.  C  MEETING  MINUTES 
JANUARY  10,  1994 
PAGE  NO.    3 


The  Cnnunission  reviewed  and  made 
corrections  to  the  draft  minutes. 

On  a  motion  made  by  Commissioner  Parsons, 
and  seconded  by  Commissioner  Johnson,  the 
Commission  adopted  the  minutes  as 
corrected  by  a  vote  of  5-0-.  (John  G. 
Parsons,  William  B.  Johnson,  William  L. 
Ensign,  Jerrily  R.  Kress  and  Maybelle 
Taylor  Bennett,  to  adopt  as  corrected). 


V.   Vly   PROPOSED  ACTION 


^ 


Case  No.  93-90  (PUD  &  Map  Amendment  from  R-5-D  to 
C-3-C  e  21st  &  H  Streets,  N.W.  -  GWU/WETA) 

1.  Albert  G.  Dobbins,  III  gave  an  overview  of  the 
case  and  called  on  Alberto  Bastida,  the  staff 
planner  in  charge  of  the  case,  to  present  the 
OP  report  on  the  case. 

2.  Alberto  Bastida  presented  the  OP  summary 
abstract  report  dated  December  9,  1993.  He 
Indicated  his  willingness  to  respond  to  any 
questions  the  Commission  might  have. 

3.  The  report  contained  the  background  informa- 
tion of  the  case,  the  testimony  in  support  of 
and  in  opposition  to  the  case.  It  also 
responded  to  the  Commission's  request  at  the 
conclusion  of  the  public  hearing  to  the 
applicant  to  address  the  issues  raised  by  the 
opposition  during  the  public  hearing.  It 
further  addressed  the  Office  of  Corporation 
Counsel's  (OCC)  review  of  the  1910  Height  Act, 
and  the  Zoning  Administrator's  (ZA)  comments 
on  the  1910  Height  Act. 

4.  The  Commission  reviev;ed  and  discussed  the  OP 
report,  the  "  memoranda  of  the  Zoning 
Administrator  and  the  OCC  in  response  to  the 
Commissior. '  s  requests  at  the  conclusion  of  the 
hearing.  The  Commission  also  discussed  other 
post-hearing  submissions  and  issues  that 
included,  but  were  not  limited  to,  the  height 
ol  the  project,  the  setback  of  the  penthouse, 
the  color  of  the  antennas  and  the  appropriate 
zone  for  the  site.  The  Commission  considered 
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the  residents'  preference  for  SP-2  zoning  but 
expressed  concern  about  having  a  90-foot 
height  In  an  SP  zone. 

5.  The  Cominisslon  determined  C-3-C  would  be  the 
appropriate  zoning  for  the  site,  and  that  the 
final  order  should  Indicate  that  C-3-C  is 
peculiar  to  this  case  and  not  designed  to 
permit  or  introduce  commercial  zones  onto 
campuses.  The  Comnisaion  added  that  this  is 
not  a  precedent  and  cannot  be  cited  in  future 
campus  cases.  The  Commission  also  determined 
that  language  allowing  the  applicant 
flexibility  to  establish  television  monitors 
should  be  incorporated  in  the  final  order. 

6 .  As  to  the  issue  of  hazardous  health  Impact 
from  the  eletromagnetic  emissions  from  the 
antennas  of  the  communication  facility,  the 
Commission  acknowledged  its  lack  of  expertise 
in  making  such  a  determination  and  noted  that 
the  issue  is  within  the  jurisdiction  of  the 
Department  of  Consumer  and  Regulatory  Affairs 
(DCRA)  and  the  Federal  Communications 
Commission  (FCC) • 

7.  On  a  motion  made  by  Commissioner  Parsons,  and 
seconded  by  Commissioner  Johnson,  the  Commis- 
sion approved  the  PUD  and  rezoning  to  C-3-C 
with  conditions,  by  a  vote  of  5-0 1  (John  G. 
Parsons,  William  B.  Johnson,  William  L. 
Ensign,  Jerrily  R.  Kress  and  Maybelle  Taylor 
Bennett,  to  approve  with  conditions). 


VX.        HEARING  ACTIONS 


A.    Case  No.  93-1SM/83-17C  (PUD  Modification  9    1S22  P 
Street,  N.W.  -  BYU/Resources  for  the  Future) 

1*  Alberto  Bastida  presented  the  OP  preliminary 
report  dated  January  3,  1994.  The  preliminary 
report  gave  background  information  about  the 
case,  its  area  and  site  description,  the 
applicant's  proposal,  the  rationale  for 
seeking  the  modification  to  the  previously 
approved  PUD,  and  recommended  that  the 
Commission  set  the  case  down  for  a  public 
hearing . 
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EXHIBIT  NO.  32 


PROPOSED  GUIDELINES,  CONDITIONS,  AND 

STANDARDS  TO  BE  ATTACHED  TO  THE  APPROVAL 

OF  Z.C.  CASE  NO.  93-9C  (PUD  &  MAP  AMENDMENT) 


1.  The  PUD  shall  be  developed  in  accordance  with  plans  prepared 
by  the  architectural  firm  of  Ayers  Saint  Gross,  marked  as 
Exhibit  Nos.  19,  65,  66,  67,  69  and  102,  as  modified  by  the 
guidelines,  conditions  and  standards  of  this  order. 

2.  The  building  shall  be  constructed  for  the  joint  use  of  George 
Washington  University  (GWU)  and  the  Greater  Washington 
Education  Telecommunications  Association  (WETA)  for 
educational  and  radio  and  television  broadcasting  and  support 
purposes . 

3.  The  building  will  have  a  total  gross  floor  area  of  approxi- 
mately 139,808  square  feet,  or  an  FAR  of  approximately  5.29. 

4.  The  height  of  the  building  shall  not  exceed  101  feet  as 
measured  to  the  roof  of  the  building  as  it  faces  21st  and  H 
Streets  and  110  feet  as  measured  to  the  roof  of  the  studios  on 
the  eighth  floor  of  the  building  at  the  rear,  as  shown  more 
precisely  on  Sheets  F21  and  F22  in  Exhibit  No.  102B  of  the 
record . 

5.  The  PUD  shall  contain  a  minimum  of  110  off-street  parking 
spaces  located  ^n  the  cellars  of  the  building  and  a  minimum  of 
nine  bicycle  parking  spaces  located  on  the  first  cellar. 

6.  Two  off-street  loading  berths  shall  be  provided  at  the  north- 
east corner  of  the  building  as  shown  on  Sheet  F32  of  Exhibit 
19,  with  access  to  the  common  service  area  from  21st  Street. 

7.  The  east  facade  of  thu  building "shall  be  as  shown  on  Exhibit 
67  of  the  record. 

8.  The  location  and  height  of  the  five  antennas  on  the  roof  of 
the  roof  structure  shall  be  as  shown  on  Tab  U5  of  Exhibit  27 
of  the  record. 

9.  All  antennas  on  the  building  shall  be  of  a  soft  white  color  to 
match  the  color  used  in  the  main  facade,  as  shown  on  Exhibit 
No.  64  of  the  record,  and  shall  not  be  illuminated. 
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10.  The  height  and  design  of  the  tower  at  the  southeast  corner  of 
the  building  shall  be  as  shown  on  Exhibit  66  of  the  record  and 
shall  be  of  Identical  color  of  the  antenna,  as  referenced  in 
Condition  No.  9. 

11.  Landscaping  shall  be  provided  as  shown  on  Sheet  F6  of  Exhibit 
19,  as  modified  by  Condition  No.  13(d)  and  shown  on  Exhibit 
No.  65  of  the  record. 

12.  Exterior  materials  and  colors  shall  be  as  modified  by 
Condition  13(c)  and  shown  on  Exhibit  64  of  the  record. 

13.  The  applicants  shall  have  flexibility  with  respect  to  the 
following: 

a.  Varying  the  location  and  design  of  interior  components, 
including  partitions,  slabs,  doors,  hallways,  columns, 
stairways  location  of  elevators  and  electrical  and 
mechanical  room,  provided  that  the  partitions  do  not 
change  the  exterior  configuration  of  the  building 
including  the  penthouse. 

b.  Make  minor  adjustments  to  the  facade  and  window  size  and 
detailing: 

c.  Varying  the  final  selection  of  the  color  of  materials 
within  the  color  ranges  proposed  on  Exhibit  No.  64  of  the 
record,  based  on  availability  at  the  time  of 
construction. 

d.  Television  viewing  area  but  must  be  landscaped  in 
accordance  with  Exhibit  No.  65  of  the  record. 

14.  The  applicants  shall  comply  with  the  Memorandum  of 
Understanding  that  they  have  entered  into  agreement  with  the 
Minority  Business  Opportunity  Commission,  which  provides  to 
award  at  least  thirty-five  percent  (35%)  of  the  construction 
related  contracts  for  the  project  to  Certified  Minority 
Business  Enterprises  as  shown  on  Tab  F  of  Exhibit  No.  88  of 
the  record. 

15.  The  applicants  shall  comply  with  the  First  Source  Agreement 
with  the  Department  of  Employment  Service  (DOES)  which 
provides  that  the  applicants  will  use  DOES  as  their  first 
source  for  the  recruitment,  referral  and  placement  of 
employees  in  connection  with  the  construction  of  the  project 
as  shown  on  Exhibit  No.  22  of  the  record. 
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16.  The  change  of  zoning  from  R-5-D  to  C-3-C  for  Lot  880  in  Square 
101  shall  be  effective  upon  recordation  of  a  covenant  as 
required  by  11  DCMR  2407.3. 

17.  No  building  permit  shall  be  issued  for  the  site  until  the 
applicants  have  recorded  a  covenant  in  the  Land  Records  of  the 
District  of  Columbia  between  the  owner  and  the  District  of 
Columbia  and  satisfactory  to  the  Office  of  the  Corporation 
Counsel  and  the  Zoning  Regulations  Division  of  the  Department 
of  Consumer  and  Regulatory  Affairs  (DCRA).  The  covenant 
shall  bind  the  owner  and  all  successors  in  title  to 
construction  on  and  use  the  property  in  accordance  with  this 
order  and  amendments  thereto  of  the  Zoning  Commission. 

18.  The  Office  of  Zoning  shall  not  release  the  record  of  this  case 
to  the  Zoning  Regulations  Division  of  DCRA  until  the 
applicants  have  filed  a  certified  copy  of  the  covenant  with 
the  records  of  the  Zoning  Commission. 

19.  The  PUD  approval  by  the  Zoning  Commission  shall  be  valid  for 
a  period  of  two  years  from  the  effective  date  of  this  order. 
Within  such  time,  application  must  be  filed  for  a  building 
permit  as  specified  in  11  DCMR  2407.1.  Construction  shall 
start  within  three  years  of  the  effective  date  of  this  order. 

20.  Pursuant  to  D.C.  Code  Section  1-2531  (1987),  Section  267  of 
D.C.  Law  2-38,  the  Human  Rights  Act  of  1977,  the  Applicants 
are  required  to  comply  fully  with  the  provisions  of  D.C.  Law 
2-38,  as  amended,  codified  as  D.C.  Code,  Title  1,  Chapter  25 
(1987),  and  this  order  is  conditioned  upon  full  compliance 
with  those  provisions.  Nothing  in  this  order  shall  be 
understood  to  require  the  Zoning  Regulations  Division  of  DCRA 
to  approve  permits  if  the  Applicants  fail  to  comply  with  any 
provision  of  D.C.  Law  2-38  as  amended. 
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EXHIBIT  NO.   33 


^oorrnmrnt  of  tijr  fltgtrirt  nf  (Dniumbia 


ZONING   COMMISSION 


February  9,  1994 


Reginald  W.  Griffith 

Executive  Director 

National  Capital  Planning  Conunission 

801  Pennsylvania  Avenue,  N.H. 

Third  Floor 

Washington,  D.C.   20576 


Re:   Z.C.  Case  No.  93-9C 

(PUD  t   Map  6  GWU/WETA  -  Applicant) 


Dear  Mr.  Griffith: 

At  the  public  meeting  held  on  Monday,  January  10,  1994,  the 
Zoning  Commission  for  the  District  of  Columbia  proposed  to  approve 
a  consolidated  PUD  and  map  amendment  from  R-5-D  to  C-3-C  for  Square 
101,  Lot  880,  subject  to  the  attached  guidelines,  conditions  and 
standards. 

(See  attached) 

The  proposed  modification  is  referred  to  the  National  Capital 
Planning  Commission  (NCPC)  for  review  and  comment  pursuant  to  the 
District  of  Columbia  Self -Government  and  Governmental 
Reorganization  Act,  Section  5-417,  D.C.  Code  (1988  Repl.  Vol.). 

To  assist  in  your  review  of  this  proposed  action,  I  am 
attaching  copies  of  the  Office  of  Planning  reports  in  this  case. 

The  Zoning  Commission  plans  to  take  final  action  on  this 
application  at  its  meeting  on  March  14,  1994. 


Sincerely, 


WULL 


<>>-\ 


•     MADELIENE  H.  ROBINSON 
Director 
Office  of  Zoning 


<^i#r- 


Enclosures 

cc:   George  Oberlander 

Griffith. Le/SDB/bhs 


ZONIfJCi  CC- 


^3_:qc 


CASc  U<^ 
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EXHIBIT  WO.   34 

NATIONAL  CAPITAL  PLANNING  COMMISSION 

aoi  PEN.NSnVANiA  aVINLE.  N*.      suite  301 
WASHINGTON,  DC.  20576 


February  17,  1994 

Mote  CO  George  Oberlander 


Re:  Georoe  Washinaton  Universicy/WETA  Zoning  Cornmissicn  Case  No. 
33-9C 


You  asked  me  to  look  into  an  issue  raised  in  the  above  case 
regarding  the  setback  requirements  of  a  roof  structure. 
Specifically,  m  pleadings  filed  on  behalf  of  Advisor^' 
Neighborhood  Commission  2A  (ANC  2A)  by  the  law  firm  of  Driscoll  & 
Draude,  it  is  stated  that  "the  elevator  penthouse  and  the  'studio 
mechamical  penthouse'  on  the  proposed  building  are  not  setback  at 
all  on  the  east  side  of  the  building  (SHT.  F-17  and  F-19;  10/23 
TR.  32-33}.  and,  therefore,  violate  the  setback  requirements  of 
Che  Height  Act."  ADVISORY  NEIGHBORHOOD  COMMISSION  2A ' S  RESPONSE 
TO  POST-HEARING  SUBMISSIONS,  BEFORE  THE  ZONING  COMMISSION  OF  THE 
DISTRICT  OF  COLUMBIA,  January  3,  1994,  at  p.  4.  Novetriser  22, 
1993,  at  page  3.   In  addition  to  this  issue,  MIC  2A  also  raises 
Che  isrue  of  whether  the  studio  penthouse  falls  within  the 
exception  in  the  Height  Act. 

The  Height  Act  does  not  include  an  exception  for  penthouses 
containing  mechanical  equipment.   The  only  penthouses 
allowed  above  the  otherwise  applicable  height  limit  under 
the  Height  Act  are  'penthouses  over  elevator  shafts'  (D.C. 
Code  5-405(h)).   The  str-jcture  over  the  studios  is  not  an 
elevator  penthouse. 

ADVISORY  NEIGHBORHOOD  COMMISSION  2A ' S  RESPONSE  TO  POST-HEARING 
SUBMISSIONS,  BEFORE  THE  ZONING  COMMISSION  OF  THE  DISTRICT  OF 
COLUMBIA,   January  3,  1994,  at  page  3.   After  reviewing  the  two 
issues,  I  have  concluded  the  following. 

I.  Setback 

The  Height  Act  references  are  to  D.C.  Code  section  5-405 (h)  which 
allows  "penthouses  over  elevator  shafts"  to  be  erected  above  the 
otherwise  applicaOale  height  limits  'provided,  that  penthouses.  . 
.shall  be  set  back  from  the  excerioi-  walls   distances  equal  to 
their  respective  heights  above  the  adjacent  roof.'   (Emphasis 
added)   The  main  penthouse  [which  contains  the  elevator 
ec[uipment)  is  not  set  back  on  the  east  side  of  the  building. 
(D.C.  Zoning  Regulations  also  require  set^-backs;  however,  I  do 
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not  believe  that  the  Co.-nmissicn  has  any  Federal  interest  ir. 
whether  a  local  agency  pemits  exceptions  to  its  o>m  regulations 
as  long  as  the  Height  Act  is  not  implicated. ) 

The  Building  Height  Act  of  1899  provided  an  exception  to  height 
limits  for  'spires,  towers  and  domes."   The  Act  of  1910  added 
other  rooftop  structures,  including  elevator  penthouses,  and, 
without  explanation,  addsd  the  current  requirement  for  setbacks. 
There  appears  to  be  no  Legislative  history  further  interpreting 
the  meaning  of  "exterior  walls." 

In  a  letter  dated  r.'ovenber  24,  1S93,  addressed  to  Kadeliene  H. 
Robinson,  Acting  Director,  Office  of  Zoning,  Joseph  F.  Bottner. 
Jr.,  Zoning  Administrator,  states  that: 

The  setback  req-jirexents  of  a  roof  structure  under 
provisions  of  the  .Act  of  1910  have  always  been  interpreted 
by  the  Zoning  Division  as  being  required  to  set  back  from 
the  property  line  which  adjoi.ns  a  street.   The  setback  of  a 
roof  structure  under  the  Zoning  Regulations  now  requires 
roof  structures  to  set  back  from  the  exterior  walls. 
Consequently,  it  is  nr/  opinion  that  the  Zoning  Cominissicn, 
under  a  Planned  U:iil.  Review,  does  have  authority  to  waive 
the  setback  of  a  roof  structure  from  a  property  line  which 
does  not  adjoin  a  street. 

I  spoke  with  Mr.  Bottner  who  told  me  that  although  he  had  no 
written  authority  for  his  position,  he  knew  from  his  own 
experience  that,  at  least  since  the  1360 's,  the  Zoning  Commissicn 
has  consistently  taken  the  position  that  the  phrase  "exterior 
walls,"  ir.  the  Height  Act,  refers  to  exterior  walls  adjoining  a 
street.   Ke  further  told  me  that  there  are  many  buildings  in  the 
District  of  Columbia  on  which  elevator  penthouses  are  not  set 
back  from  exterior  walls  which  do  not  face  streets  but  rather 
face  adjoining  buildings,  alleys,  or  courtyards. 

I  also  spoke  with  Peter  Maszak  in  the  Corporation  Counsel's 
Office  whose  responsibility  is  to  advise  the  Zoning 
Administrator.   He  told  me  that  although  he  was  unaware  of  any 
written  Corporation  Co-unsel  opinion,  he  had  told  Mr.  Bottner  that 
he  was  prepared  to  accept  the  Zoning  Administrator's  position 
based  upon  long  standing  administrative  interpretation.   (Wayne 
Quinn  had  told  me  that  he  had  seen  a  Corporation  Counsel  opinion 
from  approximately  1959  interpreting  the  setback  provision  but  he 
can  no  longer  find  ic.   No  one  else  seems  to  know  where  that 
opinion  is  either.) 

I  also  received  a  package  of  materials  from  VJayne  Quinn,  attorney 
for  the  applicants.  The  George  VJashington  University  and  the 
Greater  Washington  Education  Television  Association.  (WETA)   In 
addition  to  reiterating  the    position  that  the  Zoning  Corrmission 
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has  consistently  incerpreced  exterior  walls  to  mean  exterior 
walls  facing  a  street,  Mr.  Quinn  enclosed  a  Rsnort  of  the  Zoning 
Advisory  Council  en  Proposed  Ajnendir-.enf.?;  to  t;.ht=>  Zoning 
Reoulat-ons,  dated  July  16,  1958.   (The  Zoning  Advisory  Council 
at  that  tine,  included  a  Commission  official,  William  F. 
Mcintosh) .   The  Council  was  considering  proposed  regulations 
relating  to  the  location  of  elevator  and  stairway  penthouses  and 
requiring  setbacks  on  all  sides.   The  report  notes  that: 

Set  back  provisions  of  such  appurtenances  are  contained  in 
the  Act  of  June  1,  1910,  (36  Sat.  452),  regulating  the 
height  of  buildings  in  the  District  of  Columbia.   The  Act 
provides  that  when  above  the  limit  of  height,  a  penthouse, 
etc.,  shall  be  set  back  from  the  exterior  walls  of  the 
building  on  which  it  is  located  a  distance  equal  to  its 
height  above  the  adjacent  roof.   Under  the  regulations 
recently  repealed,  the  application  of  this  provision  was 
construed  by  the  Zoning  Commission  to  meem  exterior  walls ^ 
from  the  street  sides  only,  an  interpretation  considered  in 
harmony  with  the  Act  and  not  in  violation  thereof.  .  .  [T]he 
required  set  back  of  penthouses  from  all  outside  walls  of 
the  building  does  not  in  many  instances  serve  any  useful 
purpose  to  protect  light  and  air  for  adjoining  properties. 

A  copy  of  this  entire  report  is  attached. 

In  their  pleadings,  AIIC  2A  presents  no  other  argument  for  the  all 
around  setback  requirement  other  than  the  plain  words  of  the  Act 
itself. 

Based  on  the  above,  it  appears  that,  for  at  least  forty  years, 
and  probably  longer,  those  local  entities  with  authority  to 
administer  zoning  provisions  in  the  District  of  Columbia  have 
interpreted  the  Height  Act  setback  provisions  to  apply  only  to 
exterior  walls  facing  the  street.   A  court  of  law,  in 
interpreting  a  statute,  will  give  great  deference  to  long 
standing  administrative  interpretations  of  that  law  by  the  body 
which  has  responsibility  for  administering  that  law.  In  this 
case,  the  force  of  this  long  standing  interpretation  may  be 
somewhat  undercut  by  the  apparent  lack  of  ambiguity  in  the 
statute  itself.   However,  the  ultimate  question  for  the 
Commission  is  whether  it  believes  that,  in  the  absence  of  an 
adverse  impact  on  any  other  clearly  defined  Federal  interest  such 
as  Pennsylvania  Avenue,  the  Federal  interest  it  has  consistently 
found  in  maintaining  the  integrity  of  the  Height  of  Buildings  Act 
is  in  ciny  way  compromised  if  thUa  interpretation  stands. 

II .  Studio  Penthouse 

As  noted,  ANC  2A  is  also  contending  that  the  "studio  mechanical 
penthouse"  does  not  meet  the  requirements  of  D.C.  Code  5-405 (h) 
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for  an  exception  Co  the  Height  Act  since  it  is  not  an  elevator 
penthouse . 

In  this  regard,  there  is  an  opinion  of  the  Corporation  Counsel, 
dated  July  27,  1953,  m  which  he  concludes  that  the  exception  m 
the  Act  is  not  limited  to  penthouses  over  elevator  shafts. 

I  caused  a  study  to  be  made  of  the  Act  approved  June  1. 
1910,  and  the  legislative  history  of  such  Act,  with 
particular  reference  to  the  last  paragraph  of  section  5  of 
such  Act,  as  a  result  of  which  I  have  concluded  that  the 
phrase  in  such  paragraph,  'penthouses  over  elevator  shafts, 
may  be  construed  to  include  penthouses  over  stairways 
leading  to  the  roof  and  penthouses  over  otner   utilities 
necessary   in  connection  with   the  operation   of   a  isuiJdincr, 
but  not  to  include  penthouses  to  be  used  for  residencia., 
office  or  business  purposes.  .  .  (Emphasis  added) 

OPINION  OF  VERNON  E.  WEST,  DISTRICT  OF  COLUMBIA  CORPORATION 
COUNSEL,  July  24,  1953,  at  page  4. 

Clearly,  the  Act  of  1910  could  not  be  presumed  to  enumerate  every 
type  of  roof  structure  containing  mechanical  equipment  necessary 
to  operate  a  building  in  light  of  changing  technology.   In  the 
particular  situation  at  issue,  the  Corporation  Counsel  was 
considering  a  penthouse  to  house  air  conditioning  and  heating 
equipment  cmd  his  opinion  was  based,  in  large  part,  upon 
construction  requirements  which  could  not  have  been  foreseen  m 
1910.   By  the  same  token,  therefore,  an  argument  could  be 
constructed  to  the  effect  that  the  Congress  of  1910  could  not 
have  foreseen  the  need  for  the  type  of  mechanical  equipment 
needed  in  a  building  constructed  for  broadcasting  purposes.   (in 
the  documents  I  have  been  given,  ANC  2A  does  not  raise  the  issue 
of  whether  the  "roof  as  described  in  the  revised  plans  is  a 
genuine  "roof  under  the  statute.) 

Again,  if  the  issue  is  raised,  the  Commission  may  want  to 
consider  whether  any  harm  is  done  to  the  Federal  interest  in  the 
Height  Act  by  an  interpretation  that  the  Studio  Penthouse  is  a 
Penthouse  covered  by  405(h) . 

Please  let  me  know  if  you  need  any  further  information. 


Sandra  Shapiro 


cc:  Mr.  Griffith 
Mr .  Gresham 
Ms .  Stephenson 
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REPORT  OF  THS  ZCWHIG  AI?7IS0RY  COIBICIL 
PIT  mOPCSED  M-Eg&ENTS  TO  TfE  ZQimP 

san«3.Tia;3 

JTlLr  16,  1958,  HEARDD 

"3201«26  An  elervator  or  stalrvay  penthouse  may  be  erected  to  a  heisht 
in  excess  of  that  authorized  in  the  district,  in  which  located,  provided 
such  penthouse  is  set  back  frco  all  lot  Unas    of  the  structiare  upon 
which  located  a  distance  equal  to  its  height  above  the  roof  of  the 
gtn3cturc«" 

"U201.22  An  elevator  or  stairway  penthouse  nay  be  erected  to  a  height 
in  excess  of  that  autJiorized  in  the  SP  District  provided  such  penthouse 
is  set  back  from  all  lot  lines    of  the  building  or  other  structure 

•  upon  which  located  a  distance  equal  to  its  heisht  above  the  roof  of  the 
building  or  structure*" 

-  •  "5201.23  An  -elevator  or  stairvay  penthouse  nay  be  erected  to- a  height 
in  excess  of  that  authorized. in  the. district  i^. which  located,,,  provided 

•  su6h  jsenthouse  is  set  back  from  all  •  lot  lines   •  °^  the  building  or 
other  structure  upon  which  located  a  distance  equal  to  Its  height  above 
the  roof  of  the  building  or  structxire." 

"620a.*22  An  elevator  or  stairway  penthouse  nay  be  erected  to  a  height 
in  excess  of  that  authorized  in  the  district  in  which  located,  provided 
such  penthouse  is  set  back  fron  all  lot  lines   ••  of  the  bidldiag  or 
other  structure  ;»on  which  located  a  distance  equal  to  Its  height  above 
the  roof  of  the  building  or  structure," 

Ujese  proposed  amendiaents  relate  to  the  location  of  elevator  and 

stairway  isenthouaes.  Set  back  provisions  of  such  appurtenances  are 

contained  in  the  Act  of  June  1,  1910,  (36  Stat.  152),  regulating  the  height 

of  buildinss  in  the  District  of  Coluabia.  The  Act  provides  that  when  above 

the  limit  of  height,  a  penthouse,  etc.,  shall  be  set  back  from  the  exterior 

walls  of  the  buildins  on  >*ich  it  is  located  a  distance  equal  to  Its  height 

above  the  adjacent  roof.  Under  the  regulations  recently  repealed,  the 

application  of  this  provision  was  construed  by  the  Zoning  Camission  to 

mean  exterior  walls  ffon  the  street  sides  only,  an  Interpretation  considered 

in  hannoty  irith  -the  Act  and  no*  in  -Tiolation  thereof.  While  TCGuJAtions 

promulgated  by  the  Coranisslon  are  subject  to  nrlniimia  standards  provided 

by  the  Act  of  Jmbb   1,  1910,  anple  authority  exists  to  incorporate  more 

restricti"ve  provisions  into  the  regulations  ivhich  has  been  done  In  n\anerous 

instances  irith  respect  to  other  paroTisions  of  the  Act. 

—  EXHIDIT  3  — 
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The  principal  difficulty  cncovmtered  in  applying  the  provision  of  the 
new  refjulations  is  that  the  required  set  back  of  penthouses  fron  all  outside 
vialls  of  the  building  does  not  in  many  instances  serve  any  useful  purpoae 
since  a  set  back  from  yards  or  courts  required  or  provided  is  •unnecessary 
to  protect  licht  and  air  for  adjoining  properties.  It  is  for  this  reason 
that  modification  of  these  paragraphs  in  some  fom  appears  fully  justified* ' 

There  are  several  ways  in  irhich  these  paragraphs  could  be  amended, 
each  of  v/Iiich  merits  consideration.  In  addition  to  the  method  advertised 
for  this  hearing,  the  Ccnmissior.  night  either  applj'  ^^   set  back  to  only 

4 

those  sides  of  a  buildinr^  abutting  public  streets,  or  to  only  those  sides 
of  a  bvi.1din.'3  abuttinn  public  streets  or  alloysj  or  to  only  those  sides  of 
a  bidldi rx^   abutting  public  streets,  alleys,  or  a  loi;er  height  district. 
There  appears  to  be  more  support  from  builders  and  architects  for  one  of 
the  latter  methods  than  there  is  for  adoption  of  the  proposal  now  before 
the  Ccmnission.  Hot^ever,  the  Courxil  is  of  the  opinion  that  the  method 
rroposed  here  idll  =ore  closely  f ollovi  the  intent  of  the  1910  Act  and  assure 
adequate  llf.ht  and  air  for  adjoinins  properties  under  all  conceivable 
circumstances,  •..•hereas  adoption  of  one  of  the  other  methods  zri'^i  in  some 
instarxes  atVversely  ri'fect  adjoinjji"  structures*  The  amendment  as  proposed 
does  not  provide  a  remedy  for  every  conceivable  situation  since  there  «ill 
be  a  f  oi;  buildir^  on  narroix  lots  i/hich  vdll  be  unable  to  provide  the  set 
back  and  must  therefore  be  erected  (^ri.th  penthouse)  within  the  total  height 
envelope,  such  penthoiiae  area  coiarting  as  a  part  of  the  floor  area  ratio. 
Since  these  cases  will  be  lindted  and  since  there  is  aijple  opportunity  to 
conform  because  of  the  decreased  bull<  of  buildings  new  required,  it  is 
believed  that  no  material  hardshL?  will  result. 

For  the  reasons  outlined,  approval  of  the  amendments  as  advertised  is 
recannended. 


(S)  R,   O, 

(si  Ts-=BV 

ta  >  *m  r.T. 


cLousm  , 
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NATIONAL  CAPITAL  PLANNING  COMMISSION  ^  I  Y  I  S  E  D 

HOI  PENNSYLVANIA  AVENUE.  NW.      SUITE  301  (3/2/94) 

WASHINGTON.  D.C   20576 
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2 1ST  AND  H  STREETS,  N   W 

(GEORGE  WASHINGTON  UNIVERSITY  AND  THE  GREATER 

WASHINGTON  EDUCATION  TELECOMMUNICATIONS  ASSOCIATION  (WETA)) 

APPLICATION  FOR  A  CONSOLIDATED  PLANNED  UNIT  DEVELOPMENT  AND 

RELATED  AMENDMENT  TO  THE  ZONING  MAP  OF  THE  DISTRICT  OF  COLUMBIA 

REZONING  LOT  880  IN  SQUARE  101  FROM  R-5-D  TO  C-3-C 

Report  to  the  Zonine  Commission  of  the  Distnct  of  Columbia 

March  3,  1994 

The  Commission,  pursuant  to  Section  5  of  the  Act  of  June  20,  1938,  as  amended  by  the  Distnct 

of  Columbia  Self-Go  vemment  and  Governmental  Reorganization  Act  (DC.  Code,  1981  edition, 

sec   5-417),  has  reviewed  the  proposed  Zoning  Commission's  Guidelines  and  Standards  for  the 

Planned    Unit    Development    at  21st  and  H  Streets,  N  W   and  the  related  zoning  change  from 

R-5-D  to  C-3-C  for  Lot  880  m  Square  101.    The  Commission  finds  that  Guideline  No.  1,  as  it 

relates  to  the  penthouse  setbacks  is  in  violation  of  the  1910  Height  Act  requiring  roof  structures 

to  setback  from  exterior  walls      For  this  reason,  the  proposed  map  amendment  and  related 

Planned  Unit  Development  would  adversely  affect  the  Federal  Establishment  or  other  Federal 

interests  in  the  National  Capital  and  would  be  inconsistent  with  the  Comprehensive  Plan  policy 

"to  protect  the  historic  horizontal  character  of  the  National  Capital  by  limiting  building  heights 

in  accordance  with  An  Act  to  regulate  the  height  of  buildings". 

To  bring  this  building  into  conformance  with  the  Act  it  would  be  necessary  to  either; 

-   a  remove  or  setback  the  portion  of  the  mechanical  attic  that  is  placed  above  the 

studio  a  distance  of  approximately  nine  feet  from  the  exterior  north  and  east  walls 

of  the  building,  or 
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— -i'  b  lower  the  building  height  to  1 10  feet  by  reducing  floor  to  floor  heights  internally 

or  lowering  the  ground  floor  approximately  6  foot  4  inches,  or  some  combination 

thereof 

•  *  • 

BACKGROUND  AND  STAFF  EVALUATION 

Description  of  Proposal 

The  Zoning  Commission  for  the  District  of  Columbia,  pursuant  to  DC  Code,  1981  edition, 
sec  5-4 1  7,  has  submitted  a  proposed  consolidated  Planned  Unit  Development  (PUD)  for  Lot  880 
in  Square  101.  located  on  the  northeastern  comer  of  the  intersection  of  21st  and  H  Streets,  N  W  , 
generally  bounded  by  Pennsylvania  Avenue  and  I  Street  to  the  north,  20th  Street  to  the  east,  H 
Street  to  the  south,  and  21st  Street  to  the  west  (See  Map  A)  The  site  is  also  located  within  the 
boundaries  of  the  approved  campus  plan  for  the  George  Washington  University's  (GWU)  campus, 
IS  presently  used  as  a  surface  parking  lot,  and  is  currently  zoned  R-5-D  The  proposal  requests 
a  related  zoning  change  for  this  site  from  R-5-D  to  C-3-C.    (See  Map  B). 

The  PUD  application  has  been  initiated  by  the  Greater  Washington  Education 
Telecommunications  Association  (WETA)  WETA  intends  to  build  an  eight-story  educational 
mixed-use  building,  to  be  jointly  occupied  by  GWU  and  WETA  GWU  will  use  its  space  to 
house  the  university's  National  Center  for  Communications  Studies  and  GWU  Television,  as  well 
as,  classrooms,  faculty  offices  and  support  spaces  Twenty-eight  percent  of  the  total  gross  floor 
area  will  be  allocated  for  WETA  uses,  16%  will  be  allocated  to  GWU  uses,  and  the  remaining 
56%  will  be  shared  WETA  will  use  its  space  to  house  its  pnncipal  executive  offices, 
administrative  and  technical  staff  offices  and  broadcasting  studios  WETA  contends  that  the 
proposed  PUD  would  enable  WETA  to  consolidate  its  facilities,  which  are  currently  housed  in 
seven  different  locations. 

The  proposed  site  consists  of  26,429  square  feet  of  land  (0.6  acre)  and  would  contain  a  total 
gross  floor  area  of  139,808  square  feet,  a  floor  area  ratio  (FAR)  of  5.29  In  accordance  with  the 
Guidelines,  Conditions  and  Standards  (Guidelines)  proposed  by  the  Zoning  Commission,  the 
height  of  the  building  roof  as  it  fronts  on  21st  and  H  Streets  is  approximately  101  feet  above  the 
measuring  point  established  at  elevation  65  25  feet  In  accordance  with  the  zoning  regulations, 
the  height  of  this  penthouse  is  18'  -  6"  and  is  setback  18'  -  6"  from  the  edge  of  the  building  on 
21st  and  H  Streets  The  penthouse  is  not  setback  from  the  edge  of  the  building  on  the  north  or 
east     (See  Attached  Architectural  Drawings). 

The  northwestern  portion  of  the  structure  contains  two  studios  on  the  top  floor,  the  eighth  floor 
The  roof  over  the  studios  are  not  discemable  from  the  building's  exterior  The  roof  is  located 
approximately   109'  -  7  "  above  the  measuring  point     As  a  penthouse,  the  portion  above  the 
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studio  roof  IS  used  to  house  electrical  and  mechanical  equipment  The  roof  of  this  penthouse  is 
T  -  0"  above  the  roof  of  the  studio  roof  and  2'  -  6"  below  the  roof  of  the  penthouse  that  fronts 
on  21st  and  H  Streets  The  elevations  of  the  PUD's  principal  penthouse  are  articulated  with 
architectural  detail  that  creates  the  appearance  of  windows,  similarly  proportioned  to  the 
buildings  fenestration  The  proposed  penthouse  contains  no  windows  and  is  not  occupiable 
(See  Attached  Architectural  Drawings) 

The  proposed  PUD  would  provide  1  1 0  below-grade  parking  spaces  on  two  levels  and  a  minimum 
of  nine  bicycle  parking  spaces  located  on  the  first  cellar  Access  would  be  provided  from  H 
Street  Loading  facilities  would  be  located  on  the  north  side  of  the  proposed  building  and  would 
be  accessed  from  21st  Street,  utilizing  a  common  service  area  which  separates  the  site  from  the 
Red  Lion  Row  PUD  at  2000  PennsyKania  Avenue 

The  PUD  will  accommodate  fifteen  antennas  on  the  roof  of  the  building  All  antennas  on  the 
building  will  be  soft  white  colored  to  match  the  color  of  the  PUD's  principal  facade  and  will  not 
be  illuminated  The  drawings  indicate  that  five  of  these  antennas  will  be  located  at  the  rear  of 
the  building,  on  the  roof  of  the  penthouse  above  the  studio  These  antennas  are  intended  for 
transmit  and  receive  communication  from  earth-orbiting  satellites  One  antenna  will  be  2  4 
meters  in  diameter,  one  will  be  4  2  meters  in  diameter,  and  three  will  be  6  1  meters  in  diameter 
The  antennas  rotate  in  an  arc  to  send  and  receive  communications  The  mounted  height  of  the 
largest  antenna  at  the  maximum  height  in  the  arc  will  be  24  feet  above  the  top  of  the  penthouse 
roof 

The  remaining  ten  antennas  will  be  mounted  on  the  tower  located  at  the  southeast  comer  of  the 
building,  fronting  on  H  Street  These  antennas  are  microwave  antennas  operating  on  a  point-by- 
point  basis  with  locations  on  other  buildings  and  towers  Of  these  antennas,  two  are  used  for 
transmitting  purposes  and  eight  are  used  to  receive  communication  The  tower  has  been  designed 
as  an  architectural  embellishment  to  the  building  and  its  height  enables  the  ten  antennas  to 
provide  clear  line-of-sight  communication  The  top  of  the  tower  is  at  elevation  207  38  feet, 
approximately  142  feet  above  the  measuring  point  and  415  feet  above  the  roof  at  this  location 

Existing  and  Proposed  Zoninu 

Square  101  is  split-zoned  R-5-D  and  C-3-C  The  northern  half  of  the  square,  which  includes  the 
entire  I  Street  and  Pennsylvania  Avenue  frontage,  is  zoned  C-3-C,  and  is  developed  with  mixed- 
use  retail  and  office  buildings  The  remainder  of  the  square  is  zoned  R-5-D  The  proposed 
zoning  change  would  extend  the  abutting  C-3-C  zoning  over  the  R-5-D  zoned  portion  of  the 
proposed  PUD  site  This  would  make  the  proposed  zone  the  same  as  the  larger  area  of  Square 
101  containing  the  Red  Lion  Row  PUD  at  2000  Pennsylvania  Avenue 

The  R-5-D  District  permits  general  residential  use  at  a  medium-high  density,  including,  one- 
family  dwellings,  flats  and  apartments  The  maximum  height  is  90  feet,  the  maximum  FAR  is 
3  5,  and  the  maximum  lot  occupancy  is  75  percent 
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The  C-3-C  District  is  a  major  business  and  employment  center,  permitting  office,  retail,  service, 
housing  and  other  mixed  uses  The  maximum  height  is  90  feet,  the  maximum  FAR  is  6  5,  and 
the  maximum  lot  occupancy  is  100  percent  The  PUD  guidelines  for  the  C-3-C  District  provide 
a  maximum  building  height  of  130  feet  and  an  FAR  of  7  0 

The  Zoning  Commission's  proposed  Guidelines  indicate  that  the  height  of  the  building's  street 
elevations  should  not  exceed  101  feel  and  the  height  of  the  studio's  roof  should  not  exceed  110 
feet  The  Guidelines  also  set  a  maximum  FAR  of  5  29  The  proposed  PUD  would  be  developed 
to  the  maximum  allowable  standards  stipulated  in  the  Guidelines  The  Guidelines,  however,  are 
below  the  maximum  allowable  standards  for  PUDs  under  the  C-3-C  zone  Although  the  proposed 
rezoning  and  subsequent  development  of  the  site  allows  a  greater  FAR  and  building  height  than 
the  existing  R-5-D,  the  site's  development  would  be  consistent  with  the  surrounding  institutional 
high-density  development  permitted  m  both  zones 

Regulation  of  Buildiniz  Height  in  the  District  of  Columbia 

The  regulation  of  the  height  of  buildings  m  the  District  of  Columbia  is  subject  to  two  sets  of 
controls  The  Zoning  Regulations  (1 IDCMR)  and  the  Act  to  regulate  the  height  of  buildings  in 
the  District  of  Columbia,  approved  June  1,  1910  (36  Stat  452  D  C  >Code,  sec  5-401  et  seq  ) 
(Height  Act  of  1910)  The  Zoning  Regulations  establish  the  maximum  height  permitted  in  each 
of  the  various  zoning  districts  The  Act  of  1910  limits  the  maximum  height  of  buildings  in  the 
District  of  Columbia  In  any  given  instance,  the  more  restrictive  control  sets  precedence  The 
following  lists  the  principal  requirements  established  by  the  Act  of  1910  and  the  Zoning 
Regulations 

The  Act  of  1910 

No  building  shall  be  erected,  altered,  or  raised  in  the  District  of  Columbia  in  any 
manner  so  as  to  exceed  in  height  above  the  sidewalk  the  width  of  the  street, 
avenue,  or  highway  in  its  front,  increased  by  20  feet,    (Sec   5-405a) 

The  height  of  a  building  on  a  comer  lot  will  be  determined  by  the  width  of  the 
wider  street   (Sec    5-405d) 

Spires,  towers,  domes,  minarets,  pinnacles,  penthouses  over  elevator  shafts, 
ventilation  shafts  may  be  erected  to  a  greater  height  than  any  limit  prescribed  in 
5-401  to  5-409  provided,  however,  that  such  structures  when  above  such  limits 
of  height  shall  be  fireproof  and  no  floor  or  compartment  thereof  shall  be 
constructed  or  used  for  human  occupancy  above  the  top  story  of  the  building  upon 
which  such  structures  are  placed  and  provided,  that  penthouses,  ventilation  shafts, 
and  tanks  shall  be  set  back  from  the  exterior  walls  distances  equal  to  their 
respective  heights  above  the  adjacent  roof     (Sec   5-405h) 
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For  the  purposes  of  Sections  5-401  to  5-409  the  height  of  buildings  shall  be 
measured  from  the  level  of  the  sidewalk  opposite  the  middle  of  the  front  of  the 
building  to  the  highest  point  of  the  roof  If  the  building  has  more  than  one  front, 
the  height  shall  be  measured  from  the  elevation  of  the  sidewalk  opposite  the 
middle  of  the  front  that  will  permit  of  the  greater  height     (Sec   5-407) 

Zoning  Regulations 

The  height  of  building  is  defined  as  the  "vertical  distance  measured  from  the  level 
of  the  curb  opposite  the  middle  of  the  front  of  the  building  to  the  highest  point  of 
the  roof  or  parapet  If  a  building  fronts  on  more  than  one  (1)  street,  any  front 
may  be  used  to  determine  the  maximum  height  of  the  building,  but  the  basis  for 
the  height  of  the  building  shall  be  determined  by  the  width  of  the  street  selected 
as  the  front  of  the  building     (Sec    199  1) 

The  C-3-C  permits  the  height  of  buildings  to  be  exceeded  as  follows  A  spire, 
tower,  dome,  pinnacles  or  minarets  serving  as  architectural  embellishments, 
penthouse  over  elevator  shaft,  ventilator  shaft,  antennas,  chimneys,  smokestacks 
or  fire  sprinkler  tanks  may  be  erected  to  a  height  in  excess  of  that  which  this 
section  otherwise  authorizes     (Sec   770  3) 

If  housing  for  mechanical  equipment,  a  stairway  or  elevator  penthouse  is  provided 
on  the  roof  of  a  building  or  structure,  it  shall  be  erected  or  enlarged  as  follows 

(b)  It  shall  be  set  back  from  all  exterior  walls  a  distance  at  least  equal  to  its 
height  above  the  roof  upon  which  it  is  located.,  and 

(c)  It  shall  not  exceed  eighteen  feet  six  inches  (18'  -  6")  in  height  above  the 
roof  upon  which  it  is  located  Mechanical  equipment  shall  not  extend 
above  the  permitted  18'  -  6"  height  of  the  housing     (Sec   770  6) 

The  Height  Act  of  1910  establishes  that  the  maximum  height  of  the  proposed  PUD  may  not 
exceed  I  10  feet  The  resulting  maximum  height  is  based  on  the  calculated  total  width  of  the 
street  right-of-way  plus  an  additional  twenty  (20)  feet  The  site  fronts  on  both  21st  and  H 
Streets,  which  both  have  rights-of-way  of  90  feet  The  Zoning  Regulations  establishes  that  roof 
structures,  which  include  penthouse,  are  limited  to  18'  -  6"  in  height  Both  the  Height  Act  of 
1910  and  the  Zoning  Regulations  require  roof  structures  to  be  set  back  one-to-one  from  the  edge 
of  the  roof  at  exterior  walls  The  interpretation  of  the  Act  and  the  zoning  regulations  has  been 
to  apply  the  term  'exterior  walls"  to  those  walls  which  front  on  a  street  Exceptions  to  the 
setback  requirements  for  PUDs  can  be  made  by  the  Zoning  Commission. 

District  of  Columbia  Office  of  Planning  Report 

The  Office  of  Planning's  (OP)  Final  Report  on  this  PUD.  dated  October  14,  1993,  recommends 
approval  of  the  proposed  PUD  and  related  map  change     The  report  states  the  following 
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the  proposed  project  and  the  requested  change  in  zoning  are  consistent  with  the 
designation  of  the  sue  as  high-density  commercial  and  institutional  as  well  as  its 
location  in  the  Central  Employment  Area  on  the  Generalized  Land  Use  Map 

with  the  revised  design  of  the  tower  and  positioning  of  the  antennas,  the 
proposed  project  is  compatible  with  the  existing  streetscape  on  Pennsylvania 
Avenue  and  21st  Street  as  well  as  existing  development  within  the  Universitv- 
campus  and  the  surrounding  area 

the  applicant's  proposal  is  in  harmony  with  the  purpose  and  intent  of  the  Zoning 
Regulations  and  Map  The  Office  of  Planning  believes  that  the  proposed  project 
would  not  affect  ad\ersely  the  use  of  neighboring  properties  in  terms  of  noise, 
traffic  and  other  objectionable  conditions  the  proposed  project  appears  to  be 
generally  consistent  with  the  designation  of  the  site  for  educational  mixed-use  on 
the  GWL'  campus  Plan,  for  the  years  1985  through  2000 

■Antenna  Impacts 

The  fifteen  antennas  proposed  for  installation  on  the  roof  of  the  proposed  PUD  range  in  size  and 
scope  from  standard  television  and  radio  receiving  antennas  through  microwave  relay  antennas 
to  20-foot  diameter  earth-station  satellite  dishes  Eight  of  the  antennas  are  receive  only,  while 
the  remaining  seven  are  for  both  transmitting  and  receiving  The  receive  only  antennas  do  not 
radiate  energ\  and  generate  no  electromagnetic  emissions  The  applicant's  consultant  report, 
dated  November  17,  1993,  prepared  by  Communications  Engineering,  Inc ,  addresses 
environmental  concerns  and  makes  the  following  conclusion: 

Microwave  signals  from  the  antennas  mounted  on  the  roof  will  travel  in  a  directed 
beam  from  a  transmitting  antenna  to  a  receiving  antenna  or  satellite  If  any 
structure  blocks  this  beam,  the  transmission  will  be  lost  Therefore,  these  antennas 
will  be  aimed  well  above  homes  and  other  buildings  to  insure  a  clear  transmission 
path  .An  individual  would  have  to  stand  on  the  roof  directly  in  front  of  the 
antenna  for  a  significant  time  in  order  to  be  exposed  to  electromagnetic  emission 
levels  that  might  be  considered  harmful  The  roof  of  this  building  will  not  be 
accessible  to  the  general  public  In  conclusion,  the  antennas  proposed  for  the  new 
WETA/GWU  building  are  safe  and  do  not  threaten  the  public  health  in  any  wav 

Transmitting  antennas  must  be  licensed  by  the  Federal  Communications  Commission  (FCC)  The 
FCC  has  adopted  the  .American  National  Standards  Institute  (.ANSI)  recommendations  for  safe 
operational  limits  Antennas  used  for  transmitting  must  meet  the  requirements  established  by  the 
FCC  and  require  their  approval  prior  to  installation  .Although  an  application  has  not  yet  been 
filed,  the  applicant  indicates  their  intention  to  file  with  the  FCC  after  the  proposed  PUD  has 
received  final  appro\al  from  the  Zoning  Commission  The  FCC's  review  is  limited  to  the  size 
and  intensit\  of  the  proposed  antennas  and  any  future  technological  chances  to  these  antennas 
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will  need  to  be  funher  evaluated  Staff  has  requested  FCC  representatives  to  address  the 
cumulative  impacts  of  such  antennas  at  the  Commission  meeting 

Historic  Preservation 

The  proposed  PL'D  is  located  approximately  four  blocks  east  of  the  Foggy  Bottom  Historic 
District,  which  is  listed  in  the  National  Register  of  Historic  Places  (National  Register)  It  is  in 
the  immediate  vicinity  of  the  Red  Lion  Row  and  the  Lisner  Auditorium  The  Red  Lion  Row. 
located  on  the  south  side  of  the  2000  block  of  I  Street  is  a  designated  landmark  listed  in  the 
National  Register  which  is  now  integrated  into  a  larger  more  contemporary  designed  PUD  The 
Lisner  Auditorium  is  listed  m  the  District  of  Columbia  Inventorv'  of  Historic  Sites,  but  is  not 
listed  nor  has  it  been  determined  eligible  for  listing  on  the  National  Register  The  District  of 
Columbia  Inventory  of  Historic  Site  also  lists  a  number  of  properties,  in  the  area  of  the  proposed 
PL'D.  that  are  locally  designated  but  are  not  listed  nor  have  been  determined  eligible  for  listing 
in  the  National  Register 

The  PUD  will  tower  abo\e  most  of  the  historic  properties  in  the  area  Nevertheless,  its 
architectural  detailing  and  horizontal  banding  reduce  its  perceived  height  and  visually  relate  with 
the  historic  propenies  Subsequently,  the  proposed  PUD  would  not  adversely  effect  any 
properties  that  are  listed  or  considered  eligible  for  listing  in  the  National  Register 

Comprehensive  Plan  for  the  National  Capital 

The  Comprehensive  Plan's  Generalized  Land  Use  Objectives  Map  designates  the  site  and  the 
greater  portion  of  Square  101  for  institutional  use  The  proposed  PUD  would  be  located  in  close 
proximity  to  Pennsylvania  .Avenue.  N  W  .  and  U  S  Reservations  28  and  29  (James  Monroe 
Park),  and  U  S  Reservations  30  and  31  (Edward  R  Murrow  Park)  The  Preservation  and 
Historic  Features  element  of  the  Comprehensive  Plan  designates  Pennsylvania  Avenue  as  a 
Special  Street     The  following  policy  on  Special  Streets  from  this  element  applies 

The  exceptional  width  and  openness  of  the  street  space  along  Special  Streets 
should  be  retained  where  this  quality  exists  Street  views  or  vistas  should  not  be 
obscured  and  movement  should  not  be  impaired  by  structures  or  signs  within  the 
public  rights-of-way 

The  James  Monroe  and  Edward  R  Murrow  Parks  are  designated  as  Decorative  Parks  in  the 
Parks.  Open  Space  and  Natural  Features  element    The  following  policy  applies 

The  Decorative  Parks  (squares,  circles  and  triangles)  associated  with  the  L'Enfant 
City  should  be  protected  and  enhanced  generally  as  green  landscaped  areas, 
providing  oases  for  pedestrians  and  settings  for  monuments,  memorials  and  art 

An  antenna  tower  and  large  satellite  dishes  will  be  required  to  serve  the  broadcast  function  of  the 
proposed  PUD  The  antenna  structure  will  extend  approximately  41  5  feet  above  the  roof  of  the 
building    The  following  element  in  the  Preservation  and  Historic  Features  applies 
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Continue  to  protect  the  historic  horizontal  character  of  the  National  Capital  by 
limiting  buildinu  heights  in  accordance  with  An  Act  to  regulate  the  height  of 
buildings  in  the  District  of  Columbia,  approved  June  1,  I^IO 

Federal  Interest 

The  identified  Federal  interests  in  the  proposed  PUD  and  related  map  amendment  are  the  impacts 
on  views  and  vistas  from  Pennsylvania  Avenue,  a  designated  Special  Street,  and  the  U  S 
Reservations  28,  29,  30  and  31  that  line  Pennsylvania  Avenue,  in  the  vicinir>-  of  the  proposed 
PUD  The  identified  Federal  interests  also  assess  the  proposal's  compliance  with  the  Height  Act 
of  1910 

Visual  Impacts  from  Pennsylvania  Avenue  and  Related  U  S  Reservations  .\t  its  maximum 
height  .  which  includes  the  height  of  the  penthouses,  the  proposed  PUD  measures  1 19  feet  Most 
of  the  buildings  along  H  Street  and  Pennsvlvania  Avenue,  within  a  two  to  three  block  radius  of 
the  site,  range  in  height  from  90  to  130  feet  The  Red  Lion  Row  PUD  located  m  the  northern 
end  of  Square  101,  which  fronts  on  Pennsylvania  Avenue  and  the  James  Monroe  Park  measures 
approximately  130  feet  high  Given  the  height  and  bulk  of  existing  development  in  the 
surrounding  area,  views  of  the  proposed  PUD's  principal  mass  will  not  be  visible  from  sites  along 
Pennsylvania  Avenue 

Visual  Impact  of  the  Proposed  Tower  The  proposed  PUD  includes  a  tower-like  feature  that  has 
been  designed  as  an  architectural  embellishment  and  enables  the  function  often  rooftop  antennas 
At  its  highest  point,  the  tower  reaches  elevation  207  38  feet,  approximately  142  feet  above  the 
measuring  point  and  41  5  feet  above  the  roof  at  this  location  Sightline  studies  determine  that 
the  proposed  tower  will  be  barelv  visible  from  Pennsylvania  Avenue,  the  James  Monroe  and 
Edward  R  Murrow  Parks,  identified  Federal  interests  The  qualities  that  define  this  Special 
Street,  these  Decorative  Parks  and  their  related  views,  therefore,  will  not  be  adversely  effect  by 
the  proposed  tower 

The  Preservation  and  Historic  Features  element  of  the  Comprehensive  Plan  contains  specific 
reference  to  the  protection  of  the  historic  horizontal  character  of  the  National  Capital,  in 
accordance  with  the  Act  of  1910  With  respect  to  the  Act  of  1910  and  the  zoning  laws  that 
regulate  the  height  of  buildings  in  the  District  of  Columbia,  there  is  no  prescribed  limit  on  the 
height  of  spires  and  towers  that  serve  as  architectural  embellishments 

Height  Act  of  1910  -  Buildini;  Height  Requirements  The  Height  Act  of  1910  which  regulates 
the  height  of  building  in  the  District  of  Columbia  establishes  that  the  maximum  height  of  the 
proposed  PUD  is  1 10  feet,  exclusive  of  the  height  of  penthouses  for  mechanical  and  electrical 
equipment  The  determination  of  this  height  is  based  on  the  calculated  total  width  of  the  streets 
on  which  the  PUD  fronts  plus  twenty  (20)  feet  In  this  case,  the  proposed  PUD  fronts  on  21st 
and  H  Streets,  and  both  have  street  right-of-way  widths  of  90  feet  The  height  of  the  proposed 
roof  above  the  measuring  point  is  approximately  101  feet  The  height  of  the  penthouse  is  18'  - 
6"  This  height  does  not  exceed  the  maximum  allowable  building  height  permitted  by  the  Act 
of  1910 
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The  roof  of  the  studios  located  in  the  northwest  ponion  of  the  proposed  PUD  measures 
approxmiateiv  I  1  7'  high,  from  the  proposed  measuring  point  This  height  is  above  the  maximum 
allowable  building  height  permitted  bv  the  Act  of  1910 

Height  Act  of  1910  -  Rooftop  Setback  Requirements  The  Height  Act  of  1910  and  the  zoning 
regulations  require  roof  structures  to  be  setback  at  a  II  ratio  from  the  edge  of  the  roof  (at 
exterior  ualls)  The  penthouses  meet  the  setback  requirements  on  the  21st  ard  H  Street 
frontages,  but  are  flush  with  the  edge  o(  the  proposed  building  on  the  north  and  east  sides  Staff 
has  been  advised  b\  the  District  of  Columbia  Zoning  Administrator  that  it  has  been  the  Zoning 
Commission's  long-standing  interpretation  of  the  Act  that  the  term  "exterior  walls"  applies  to 
those  walls  which  front  on  a  street  Based  on  the  long-standing  interpretation  of  this  term 
"exterior  walls",  the  Zoning  Commission  has  determined  that  the  setback  requirements  for  the 
north  and  east  walls  internal  to  the  square  do  not  apply 

Staff  disagrees  with  this  interpretation  and  contends  that  the  proposed  PUD  has  four  exterior 
walls  The  south  and  west  exterior  ualls  front  on  21st  and  H  Street  The  nonh  exterior  wall  is 
internal  to  the  square  and  races  the  rear  of  the  Red  Lion  Row  PUD  and  is  separated  by  a 
common  service  area,  approximatelv  52-feet  wide  The  east  exterior  wall,  also  internal  to  the 
square,  abuts  a  three-stors  townhouse  It  is  the  staffs  conclusion  that  since  the  building  has  four 
exterior  walls,  the  penthouse  must  be  setback  from  all  walls  in  accordance  with  the  Height  Act 
of  1910  and  the  zoning  regulations  Any  other  depanure  creates  a  building  inconsistent  with  the 
Comprehensive  Plan  policv  to  protect  the  historic  horizontal  character  of  the  National  Capital 

In  the  staffs  experience  (since  1<567),  all  public  and  private  buildings  reviewed  by  the 
Commission,  that  required  penthouses,  have  had  those  penthouses  setback  from  all  exterior  walls 
in  accordance  with  the  Height  .Act 

L'pon  consideration  of  all  identified  Federal  interests,  staff  finds  that  Guideline  No  I ,  as  it  relates 
to  the  penthouse  setbacks,  is  not  in  keeping  with  the  Commission's  interpretation  of  the  intent 
of  the  1910  Height  Act  requiring  roof  structures,  which  include  penthouses,  to  be  setback  from 
exterior  walls  For  this  reason,  the  proposed  map  amendment  and  related  Planned  Unit 
Development  could  adversely  affect  the  Federal  Establishment  or  other  Federal  mterests  in  the 
National  Capital  and  would  be  inconsistent  with  the  Comprehensive  Plan  for  the  National  Capital 
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March  2. 19M 


RcRmaldW.Grifftlh 

Executive  Director 

Natiorul  Capiljl  Plaiuiing  Cammiuioi\ 

801  Pciuwylvwua  Avenue  NW,  Room  301 

Wuhingtcx,  TX  :0576 

VIA  PAXt  (203)  724-019S 

Dear  Mr.  CrUnih: 

I  am  wriUng  on  behaU  of  the  Wwhinglon  Cliapler  of  the  Amcriran  Institute  of  ArcMtccbi 
to  express  our  concerns  about  the  National  Capita]  Planning  Commission's  draft  report  to 
the  DC  Zorung  Commission  regarding  the  George  Washington  University /WETA 
Planned  Unit  IJevelopmcnt  Although  the  Chapter  lakes  no  pomilion  on  the  speeiric 
project  addressed  by  this  report,  we  feel  that  the  NCPC's  stated  intcipreution  of  (he  1910 
Height  Act  as  it  relates  to  penthouse  setbacks  sets  a  precedent  that  may  adversely  affect 
de\'elopmcnl  as  a  wliolc  in  the  District  of  Columbia. 

!he  position  on  penthouse  setbacks  outlined  In  the  report  rcprcscnU  a  significant 
departure  from  traditional  interprclations  of  this  aspect  of  the  Height  Act  Numerous 
developments  have  been  partially  exempted  from  the  acts  setback  requirements  through 
the  Districts  zoning  process.  Should  the  NCPC  apply  lhi.«  nrw  interpretation  to  all 
hjturc  development,  there  woukl  be  no  opportunity  for  waivers,  and  many  parcels 
would  be  effectively  undewetopabki  We  further  believe  that  a  mote  rigid  inleiprctatiin 
of  these  rvquiremcntt  has  the  potential  to  reduce  the  architectural  quality  of  many 
rooftop  mechanical  endocures.  and  by  extension,  entire  buildmgs  and  stieetscapct. 
Finally,  we  are  concerned  about  the  reports  hnplidt  challenge  to  the  suthottly  of  the 
Zoning  Comnusakm  and  »«  Board  of  Zoninx  Adjustment  in  this  arcs. 

Wc  hope  that  you  will  give  these  comment*  appropriate  considcraUon  before  ttie 
Commission  moeU  on  March  3  to  discuss  this  report.  Please  fed  free  to  call  the  Chapter 
office  if  you  have  any  qucstiots  about  our  views.  Thank  you. 


Sincerdy, 


teAIA 


r^  n  ntitf'  Ovufi  DojfH 


huehor  ArthOraitrt 
landtag  Arcbiltaurw 
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Reginald  W.  Griflhh 

Executive  Director 

NCPC 

80 1  Pennsylvania  Avenue,  N.W. 

Washington  D.C  20576 

Re:  1910  Heght  Act 

Dear  Reg: 

In  reference  to  the  current  application  of  the  1910  Height  Act  to  desi^  of  the 
WETA/George  Washington  University  project  it  appears  to  me  that  proposed  design 
presents  an  appropnate  response  to  the  intent  of  tfie  Act 

The  section  of  -oof  and  penthouse  at  issue  is  designed  as  a  simple  extension  of  the 
commate  -ocf  slane  and  building  mass,  property  set  bade  on  a  1:1  ratio  at  south  and 
east  street  Toniages  to  maintain  a  good  relationship  between  the  perceived  height  of 

"_"e  3uiloing  and  the  width  of  the  street 

~iere  are  a  numoer  of  instances  m  Wasnington  D.C  where  penthouse  eiaiients  are 
extended  wrthout  setback  against  property  boundanes  not  aborting  a  pubk  street 
nduding  the  budding  at  the  northeast  comer  of  M  Street  and  Connecticut  that  I  can 
see  from  my  office. 

t  is  my  belief  -  and  opinion  -  that  the  intent  of  the  Act  is  to  maintain  a  consistent 
-eiaoonship  of  building  hoght  to  street  width  when  viewed  by  a  pedestnan.  The 
accommodation  for  additional  heght  for  penthouse  elements  extended  to  side  or  rear 
property  lines  should  be  allowed. 

Sincerely. 

RTKL  Assodates  Inc 


M4.Brodi^yaA 
Senior  VVcePresident 


IHOComwaimiAir.  XW 
vratbmniun.  DCX0J6 


UJhAinjb  ^  Qwi>- 
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EXHIBIT  NO.   38 


March  2,  1994 

Mr.  Glen  T.  Urquhart 

Chaimuin 

National  Planning  Commission 

801  Peniuylvaiua  Avenue,  NW 

Suite  301 

Washington,  DC  20576 

Re:  NCPC  FOe  No.  Z.C.  93-9c 

Dear  Mr.  Urquhart, 

I  wish  to  express  my  diiagreement  with  the  poiition  taken  by  the  National  CapdtaJ 
Planning  Commission  8ta£F  with  the  rtxrf  and  penthouse  conditjona  of  the 
proposed  George  Washington  UniveTtity'i  National  Center  for  Communicationa 
Studies  and  WETA  Headquarters  building. 

The  District  of  Columbia  2U>ning  Commission  has  long  ruled  oc  penthouse 
setbacks  in  a  way  responsive  to  the  quality  and  character  of  the  National  Capital 
and  has  aned  in  compliance  with  the  Height  A«  of  1910.  Qearly  observing  the 
required  setbacks  on  the  'er.erior  walls'  ajid  interpreting  them  as  those  frtmting 
on  the  street  has  been  a  reasonable  interpretation  of  the  intent  of  the  law. 
Moreover  it  is  an  interpretadon  that  architects  have  come  to  rely  upon. 

That  is  cenaioly  the  case  with  the  WETA  Headquarters  which  presents 
demanding  functional  requirements  for  rtudio  space  and  supporting  mechanical 
and  electrical  e<juipmenL  The  proposed  desi{(n  solotion  is  effective,  within  the 
Zoning  Commission's  guidelines  and  creatively  resolves  a  difQcuh  architectural 
and  urban  design  problem.   Indeed,  the  Commission  staff  itself  acknowledges  that 
there  is  no  "Visual  impact  from  Peimsylvania  Avenue  and  related  U.S. 
reservations*  (page  8). 
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The  dty'i  weU-beIng  is  dependant  on  reasonable  inierpretationi  of  development 
rcgulationi  to  that  highly  deorable  xatn  with  unique  and  spedal  requirenseati 
can  chooM  Washington  a*  their  locatioa 

Sincerely, 

Coldea  Floranee,  FAlA 
Principal 
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Richard  Gl*fl«ngack,  A.IJV. 

am  otiiMiNw 
WHt*iglon.  oc  sno7 


3  March  1994 


Mr.  Glen  T.  Urquhjul,  Chairman 
National  Capital  Planning  Commissioa 

801  Pennsytvaiiia  Avenue  NW,  Room  301 
Waahington,  DC  20004 

Dear  Mr.  Urquhart 

I  wa»  jurprised  to  learn  of  the  National  Capital  Planning  Commijsion'i  propoial  to  require  (as  I 
understand  it)  that  penthouse  and  roof  structures  be  set  bade  on  a  one>to>one  ratio  from  each  and 
every  building  edge. 

I  simply  cannot  imagine  what  purpose  such  a  restrictive  interpretation  would  serve.  In  twenty  years 
of  practice  in  Washington,  I  have  always  thought  that  the  set-back  rules  were  intended  to  remove 
penthouses  from  ground  level  sight  lines  from  across  the  street,  because  penthouses  have 
traditionally  been  regarded  as  inherently  "ugly",  though  of  course,  they  need  not  be. 

The  rear  or  internal  walls  of  buildings  that  area  necessarily  windowless  (when  abutting  other 
buildings)  are  ideal  locations  for  core  elements  (elevators,  mechanical  rooms,  etc.),  since  those 
w'indowless  ponions  of  the  floor  plate  are  the  least  desirable  for  human  occupation.  In  many  case 
these  areas  of  the  floor,  deeply  removed  from  the  natural  light  sources  at  the  building's  street  faces, 
are  in  fact  ideal  for  the  placement  of  these  core  elements  that  have  no  need  for  natural  light.  These 
are  precisely  the  building  elements  that  need  to  be  extended  into  die  penthouse  (elevator  overrides, 
machine  rooms  and  mechanicxl  cooling  towers,  etc,  etc.). 

To  reqtiire  that  these  elements  be  setback  from  those  internal  edges  only  means  that  the  band  of 
space  (sl8  feet  in  width)  around  the  back  of  these  set-back,  core  elements  would  be  rendersd 
almost  useless  and  :«rtainly  windowless,  caught  between  a  blank  wall  and  the  building's  blank  core. 

Funhermor'%  buildings  of  modest  floor  plate  (which  are  usually  favored  by  the  urban  design  and 
preservation  community  for  their  more  human  scale)  would  be  particularly  adversely  affected,  since 
the  set-back  rules  would  virtually  locate  the  building  core  in  a  very  restriaed  and  limited  area. 

Cores  are  not  elements  that  we  architects  pull  from  a  drawer  and  plunk  down  on  the  plan  In  the 
same  place  in  every  building.  Each  one  is  different,  affected  by  many  aspects  of  the  site's  particular 
shape,  dimensions,  edges,  logical  entrance,  loading  and  garage  entrance  locations,  and  potential 
egress  patha.  To  arbitrarily  further  restrict  these  complicated  series  of  interrelationships  seems 
completely  pointless. 
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Many,  nuny  buildings  in  Washington,  old  as  well  as  new,  have  penthouse  walls  eoplanar  with 
mtemal  building  edges.  Eleven  Hundred  Fifteenth  Street  (at  I5th  and  L  Streets),  Eleven  Hundred 
and  One  Connecticut  Avenue  (at  Connecticut  Avenue  and  L  Streets),  and  Metropolitui  Squaxe  are 
just  three  of  Skidmore,  Owinp  &  Merrill's  projects  that  would  have  had  to  have  their  cores  in  much 
less  convenient  locations  if  this  proposed  interpretation  prevailed,  indeed  in  the  third  ease  the 
penthouse  would  not  even  have  &t  on  the  roof  without  eliminating  the  atrium,  the  focus  of  the 
project 

Finally,  bow  is  the  Federal  Interest  possibly  served  by  roof-top  edge  restrictions  in  the  middle  of 
the  block(l).  not  visible  from  the  street  and  apparent  only  to  the  birds  and  planes? 

I  have  discussed  this  manor  with  my  colleague  and  fellow  srchitect,  David  Childs,  with  whom  I  have 
designed  many  office  buildings  in  Wajhington.  He  has  encouraged  me  to  note  that  he  is  in  full 
agreement  with  my  positioti. 

What  wo  members  of  the  design  community  certainly  don't  need  is  a  departure  from  the  consistent 
application  of  the  1910  Height  Act,  especially  when  there  is  no  apparent  value  for  anyone. 

Thank  you  for  your  patient  consideration  of  these  remarks. 

Sincerely, 

Richa/d  Oiegen^HCAJA. 
RG:occ 

cc:        Whayne  Quia 

artachment  -  Metropolitan  Square  Roof  Plan 


444 


EXHIBIT  NO.   40 


BEFORE  THE  NATIONAL  CAPITAL  PLANNING  COMMISSION 


Referral  of  Proposed  Approral 
by  the  D.C  Zoning  Commission 
of  a  Planned  Unit  Development 

and  Zoning  Map  Amendment 
lirom  R-5-D  to  C-3-C 

NCPC  File  Na  Z.C  53-SK: 


STATEMENT  OF  TliE  GREATER  WASHINGTON  EDUCATION 

TELECOMMUNICATIONS  ASSOCIATION 

AND 

THE  GEORGE  WASHINGTON  UNIVERSITY, 

/^PUCANTS  BEFORE  THE  ZONING  COMMISSION 


WILKES,  AETIS,  5EDRICK  &  LAiNT, 

CBaKTERED 

1666  K  Street,  N.W. 

Suite  1100 

Washi-eton.  D.;:.   20006 


March  3,  1994 


445 


EXECUTIVE  SUMMARY 

The  action  before  the  NCPC  is  a  referral  from  the  Zoning 
Commission  of  its  proposed  approval  of  a  planned  unit  development 
and  map  amendment  from  R-5-D  to  C-3-C.   The  proposed  development 
is  a  building  to  be  jointly  occupied  by  The  George  Washington 
University  (for  the  University's  National  Center  for 
Communications  Studies  and  GW  Television)  and  WETA  (for  its 
executive  offices,  general  operations  and  broadcast  studios  and 
related  technical  and  administrative  operations) . 

Executive  Director's  Recommendation 

The  Executive  Director  has  recommended  that  the  NCPC  find 
that  the  plan  approved  by  the  Zoning  Commission  is  not  in  keeping 
with  the  NCPC's  interpretation  of  the  intent  of  the  1910  Height 
Act  requiring  certain  roof  structures  to  be  set  back  from 
exterior  walls.   The  recommendation  finds  that  the  proposed 
amendment  could  adversely  affect  the  Federal  Establishment  or 
other  Federal  interests  in  the  National  Capital  and  would  be 
inconsistent  with  the  Comprehensive  Plan.   The  Executive  Director 
has  proposed  two  alternative  actions  which  he  believes  will  bring 
the  building  into  compliance  with  the  intent  of  the  Act:  setting 
back  a  portion  of  the  upper  level  of  the  building  or  reducing  the 
overall  height  by  lowering  the  ground  floor  or  reducing  interior 
floor-to-floor  heights. 

Act  of  1910 

The  1910  Act  lists  various  types  of  structures  that  are 
permitted^ above  the  maximum  building  height.   The  Act  does  not 
restrict  or  prohibit  other  types  of  roof  structures  that  might 
exist  above  the  height  limit.   The  Act  provides  for  a  one-to-one 
set  back  from  "exterior  walls"  for  three  types  of  roof 
structures:   (1)  penthouses  over  elevator  shafts,  (2)  ventilation 
shafts,  and  (3)  fire  sprinkler  tanks.   The  continuous  meaning 
applied  to  the  words  "exterior  walls"  has  been  the  walls  from  the 
public  streets  only  and  not  either  interior  square  walls  or  side 
lot  walls  adjoining  other  buildings. 

Height  of  the  Approved  Building 

The  building  approved  by  the  Zoning  Commission  meets  both 
the  letter  and  the  intent  of  the  1910  Act  as  applied  for  eighty- 
four  years.   The  building  has  a  height  of  100  feet  at  the  21st 
and  H  Street  frontages  and  approximately  109  feet  at  the  interior 
north  and  east  walls,  with  the  maximum  penthouse  height  of  18 
feet  6  inches  above  the  100'  roof  (approximately  10'  below 
maximum  permitted) .   One-to-one  set  backs  are  provided  on  the 
public  street  frontages.   The  roof  structures  which  are  not  set 
back  from,  the  interior  north  and  east  walls  do  not  involve  either 
elevator  penthouses,  ventilation  shafts  or  fire  sprinkler  tanks. 
The  Zoning  Commission  thoroughly  considered  compliance  with  the 
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Act  of  1910  and  required  the  applicants  to  revise  their  original 
plan  to  make  the  building  comply. 

Zoning  Regulations  for  Roof  Structures 

The  Zoning  Commission  has  enacted  very  detailed  regulations 
about  roof  structures,  more  restrictive  than  the  Act  of  1910, 
including  height  limitations  and  setbacks  for  all  roof  structures 
(not  just  elevator  penthouses,  ventilation  shafts  and  sprinkler 
tanks) .   The  Regulations  also  include  provisions  concerning  the 
right  to  vary  the  setback  of  roof  structures  upon  a  showing  of 
impracticality.   These  provisions  have  existed  in  essentially  the 
same  form  since  1960.   The  Zoning  Regulations  cannot  and  do  not 
permit  deviation  from  the  more  limited  1910  Height  Act 
provisions. 

Effect  of  the  Proposed  Interpretation 

If  the  Executive  Director's  recommendation  were  adopted  as 
presently  worded,  the  provisions  of  the  Zoning  Regulations  which 
allow  the  BZA,  after  a  hearing  process,  to  modify  the  normal 
setback  requirements  would  be  nullified.   All  roof  structures 
would  be  required  to  be  set  back  from  all  bounding  walls  a 
distance  equal  to  their  height  above  the  roof.   This  would 
countermand  many  decades  of  successful  control  over  penthouses 
and,  from  an  architectural  standpoint,  would  be  contrary  to  the 
intent  of  the  1910  Height  Act.   The  NCPC  has  previously 
acknowledged  that  the  intent  of  the  1910  Act  was  to  control  the 
view  of  penthouses  from  the  street. 

Feasibility  of  Alternative  Solutions 

The  alternative  solutions  urged  by  the  Executive  Director 
have  been  examined  and  cannot  be  implemented.   The  location  of 
antennas  and  the  structural  modifications  required  to  support  a 
roof  which  does  not  extend  to  the  wall  of  the  building  preclude  a 
setback  for  the  roof  structure.   Lowering  the  first  floor  by 
almost  six  and  one-half  feet  would  place  the  entrance  level  half 
below  grade,  and  would  create  extreme  difficulties  for 
accessibility.   There  is  not  sufficient  space  in  the  floor-to- 
floor  heights  to  take  approximately  nine  inches  per  floor  out  of 
each  of  the  eight  floors. 
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BEFORE  THE  NATIONAL  CAPITAL  PLANNING  COMMISSION 

RE:   Zoning  Commission  Proposed  Action  NCPC  File  No.  93-9C 
Approving  a  PUD  at  21st  and  Public  Meeting 

H  Streets,  N.W.  for  WETA  and  March  3,  1994 

George  Washington  University 

Statement  of  The  Greater  Washington 

Education  Telecommunications  Association 

and  the  George  Washington  University 

I. 

INTRODUCTION 

This  application  is  before  the  National  Capital  Planning 
Commission  (NCPC)  pursuant  to  a  referral  from  the  District  of 
Columbia  Zoning  Commission  in  connection  with  an  application  for 
consolidated  review  and  approval  of  a  planned  unit  development 
(PUD)  and  related  amendment  to  the  Zoning  Map  from  R-5-D  to 
C-3-C.   The  referral  seeks  comments  from  the  NCPC  to  the  Zoning 
Commission  on  the  Commission's  proposed  action  to  approve  the 
application. 

After  public  hearing  and  in  public  session,  the  Zoning 
Commission  has  proposed  to  approve  the  application  with  a  series 
of  twenty  guidelines  and  conditions.   While  the  Zoning  Act  does 
not  define  the  scope  of  "comment  and  review"  for  NCPC,  the  NCPC 
has  limited  its  review  to  determinations  as  to  the  impact  on  the 
Federal  Establishment  or  other  Federal  interests  and  consistency 
with  the  Comprehensive  Plan. 

The  subject  property  is  located  at  the  northeast  corner  of 
the  intersection  of  21st  and  H  Streets,  N.W.,  on  the  campus  of 
the  George  Washington  University  (GWU) .   The  application  proposes 
the  construction  of  a  building  to  be  jointly  occupied  by  GWU  and 
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The  Greater  Washington  Education  Telecommunications  Association 

(WETA) . 

II. 
JDRISDICTION 

This  matter  is  before  the  NCPC  pursuant  to  the  Zoning  Act, 
as  amended  by  the  District  of  Columbia  Self-Government  and 
Governmental  Reorganization  Act  (D.C.  Code,  §5-417,  1988).   The 
Act  requires  that,  before  the  Zoning  Commission  may  adopt  an 
amendment  to  the  Zoning  Regulations  or  Maps,  the  proposed 
amendment  must  be  submitted  to  the  NCPC  for  comment  and  review. 

III. 
DESCRIPTION  OF  THE  PROPOSED  POD 

The  joint  applicants,  WETA  and  GWU,  propose  to  establish  an 
educational  and  communication  center  in  a  new  building  on  the 
northeast  corner  of  the  intersection  of  21st  and  H  Streets,  N.W., 
within  GWU's  campus  boundaries.   In  addition  to  the  University's 
National  Center  for  Communication  Studies  and  GW  Television,  this 
building  will  house  the  broadcast  studios,  related  technical 
facilities,  the  National  Center  for  Public  Broadcasting  and 
administrative  offices  for  WETA-TV26  and  WETA-FM91. 

Construction  of  the  building  will  allow  WETA  to  relocate  its 
facilities,  which  are  presently , scattered  in  seven  locations  in 
Northern  Virginia,  to  one  location  in  the  District  of  Columbia. 
While  the  relocation  and  consolidation  have  obvious  benefits  for 
WETA,  the  combination  of  WETA  and  GWU  operating  a  joint  facility 
have  strong  and  significant  benefits  for  the  District. 

Over  250  jobs  will  come  with  WETA's  relocation  from  Virginia 
to  the  District  of  Columbia.   WETA  and  GW  employees  will  spend 
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their  salaries  for  housing,  food,  clothing  and  other  items, 
creating  opportunities  for  District  businesses  both  in  the 
immediate  neighborhood  and  elsewhere  in  the  city.  These 
expenditures  will  indirectly  support  jobs  in  other  District 
businesses. 

Both  GW  and  WETA  are  community  organizations.   Serving  their 
specific  constituents  -  students,  faculty  and  professional  staff 
-  and  reaching  out  to  the  general  public  are  part  of  the  missions 
of  both  groups.   For  example,  both  WETA  and  GW  have  partnerships 
in  place  with  the  District's  school  system  and  both  currently 
work  with  D.C.  high  school  students.   Reaching  a  cross  section  of 
citizens  and  needs,  the  services  provided  by  GW  to  the  District 
are  extensive  and  varied. 

The  relocation  of  WETA  to  the  District  of  Columbia  in  a 
university  setting  makes  a  strong,  positive  statement  about  the 
organization's  commitment  to  the  entire  community.   Its  new 
physical  location  near  public  transportation  will  allow  an 
expansion  of  interaction  between  the  public  and  the  station. 
WETA's  broad  based  education  and  outreach  activities  will  be 
strengthened  by  this  move. 

WETA's  mission  is  to  produce  and  broadcast  programs  of 
intellectual  integrity  and  cultural  merit  for  the  enrichment  of 
its  audience,  both  locally  and  nationally.   Since  its  creation 
thirty  years  ago,  WETA  has  provided  the  public  with  the  highest 
quality  television  and  radio  programs  and  related  educational 
services  found  anywhere  in  the  nation.   Programming  criteria  are 
grounded  in  excellence,  relevance,  and  impact.   Exceptional 
educational  and  instructional  programming  for  both  classroom  and 
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at-home  learning  for  viewers  and  listeners  of  all  ages  are  also 
broadcast  by  the  station.   Believing  that  local  programming  is 
its  bedrock,  WETA  develops  programs  on  timely  issues  of  local 
importance,  and  enhances  those  productions  with  outreach  material 
distributed  to  schools,  hospitals  and  community  organizations. 

Embarking  on  a  careful  strategic  plan  to  improve  the  quality 
of  national  productions  for  both  radio  and  television,  WETA's 
plan  relies  strongly  on  unique  District  of  Columbia  resources  in 
American  history,  culture,  and  the  arts.   Simultaneously  WETA 
will  consolidate  its  broadcast  and  support  operations  into  a 
single  up-to-date  facility.   The  proposed  venture  with  GW  is  a 
critical  step  in  this  strategy. 

The  PUD  will  include  classrooms,  faculty  offices  and 
departmental  support  space  for  staff  and  office  equipment, 
seminar  rooms,  and  teaching  facilities  of  GW s  National  Center 
for  Communication  Studies,  and  selected  facilities  of  GW 
Television.   WETA's  space  will  include  production  studios  and 
related  support  spaces  for  television  and  radio;  control  and 
editing  rooms;  facilities  for  administrative  and  production 
staffs,  and  space  for  MacNeil/Lehrer '  s  NewsHour.       In  addition, 
other  components  of  the  National  Center  for  Public  Broadcasting 
housed  in  the  building  will  be  an  auditorium  specially  equipped 
for  television  and  radio  production,  recording  and  video 
screening  for  in-house  and  public  events,  and  a  community 
resource  room  for  teacher  training.   Within  this  facility,  the 
most  current  state  of  the  art  technologies  such  as  HDTV  (High 
Definition  Television)  will  be  demonstrated  and  studied. 
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The  GW/WETA  PUD  collaboration  represents  an  important  step 
in  the  broadening  and  sophistication  of  GW s  and  WETA's 
synergistic  relationship  with  the  nation's  capital.   The 
convergence  of  GW/WETA  will  expand  the  opportunities  for 
community  service  and  benefits  from  both  organizations. 

The  subject  site  consists  of  approximately  26,430  square 
feet  of  land  area,  is  presently  used  as  a  surface  parking  lot, 
and  is  located  in  the  R-5-D  District.   The  applicants  propose  to 
construct  an  educational  mixed  use  building  on  the  site, 
consistent  with  the  designation  for  the  site  on  the  approved  GWU 
Campus  Plan.   The  site  is  not  designated  for  housing  on  the 
Campus  Plan.   The  building  will  also  be  consistent  with  the 
"institutional"  designation  for  the  site  on  the  Generalized  Land 
Use  map  approved  as  part  of  the  Comprehensive  Plan  for  the 
National  Capital. 

The  building  will  have  a  total  gross  floor  area  of 
approximately  139,808  square  feet,  or  an  FAR  of  approximately 
5.29.   The  maximum  height  of  the  building  is  109  feet,  7  9/lG 
inches,  to  the  top  of  the  highest  roof  and  119  feet,  1  9/16 
inches  to  the  top  of  the  highest  roof  over  the  penthouse.   The 
building  height  is  discussed  in  greater  detail  in  Section  VI, 
below. 

The  application  proposes  the  rezoning  of  the  subject  site  to 
the  C-3-C  District.   The  applicants  also  proposed  at  the  public 
hearing  that  the  Zoning  Commission  consider  the  SP-2  District  as 
an  alternative.   The  Commission,  in  approving  a  proposed  action 
on  the  case,  determined  that  the  C-3-C  District  was  the  more 
appropriate  category  for  the  site.   That  District  is  the  same 
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zone  applied  to  the  2000  Pennsylvania  Avenue  building  immediately 
adjacent  to  the  site  to  the  north.   The  adjoining  building,  which 
was  also  approved  as  a  PUD,  has  a  height  of  124  feet  to  the  roof 
and  13  7  feet  to  the  top  of  the  penthouse  and  was  approved  with  a 
maximum  FAR  of  7.0. 

IV. 
THE  EXECUTIVE  DIRECTOR'S  RECOMMEWDATION 
The  Executive  Director  has  recommended  that  the  NCPC  find 
that  the  plan  approved  by  the  Zoning  Commission  "is  not  in 
keeping  with  the  Commission's  interpretation  of  the  intent  of  the 
1910  Height  Act  requiring  roof  structures  to  setback  from 
exterior  walls."   The  recommendation  finds  that  the  proposed 
amendment  "could  adversely  affect  the  Federal  Establishment  or 
other  Federal  interests  in  the  National  Capital  and  would  be 
inconsistent  with  the  Comprehensive  Plan."   The  recommendation 
cites  the  Plan  policy  "to  protect  the  historic  horizontal 
character  of  the  National  Capital  by  limiting  building  heights  in 
accordance  with  An  Act  to  regulate  the  height  of  buildings." 

The  Executive  Director  has  proposed  two  alternative  actions 
which,  in  his  opinion,  would  bring  the  building  into  compliance 
with  the  Act  of  1910: 

Remove  or  setback  the  portion  of  the  "mechanical  attic" 
above  the  studio  a  distance  of  approximately  nine  feet  from 
the  north  and  east  walls  of  the  building;  or 
lower  the  building  height  by  approximately  six  feet,  four 
inches  be  reducing  floor-to-floor  heights  or  lowering  the 
ground  floor  or  some  combination  of  both. 
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The  applicants  believe  that  the  building  as  proposed  and  as 
approved  by  the  Zoning  Commission  meets  both  the  letter  and  the 
intent  of  the  Act  of  1910.   Changes  in  the  design  would  produce  a 
less  satisfactory  result  overall,  as  will  be  discussed  more  fully 

below. 

V. 
HEIGHT  REGaiATIONS  IN  THE  DISTRICT  OF  COLUMBIA 

The  regulation  of  the  height  of  buildings  in  the  District  of 
Columbia  is  subject  to  two  different  controls.   The  Zoning 
Regulations  (11  DCMR)  establish  the  maximum  height  permitted  in 
each  of  the  various  districts,  which  applies  across  the  board  for 
each  zone.   The  Act  of  1910  (D.C.  Code  Ann.,  §5-401  et  seq. 
(1988))  also  limits  the  height  of  building,  but  the  control  is 
based  on  the  width  of  the  street  and  whether  the  street  is  a 
business  or  residence  street.   In  any  given  instance,  whichever 
of  the  two  controls  is  more  restrictive  will  take  precedence. 

A. 
The  Act  of  1910 

The  Act  of  1910  provides  that  "No  building  shall  be  erected, 
altered,  or  raised  in  the  District  of  Columbia  in  any  manner  so 
as  to  exceed  in  height  above  the  sidewalk  the  width  of  the 
street,  avenue,  or  highway  in  its  front,  increased  by  20  feet." 
D.C.  Code  Ann.,  §5-405(a)  (1988)  (see  Exhibit  A.  attached)   The 
Act  further  provides  that:  "Spires,  towers,  domes,  minarets. 
pinnacles .  penthouses  over  elevator  shafts,  ventilation  shafts. 
chimneys .  smokestacks,  and  fire  sprinkler  tanks  may  be  erected  to 
a  greater  height  than  any  limit  prescribed  in  §§5-401  to  5-409 
when  and  as  the  same  may  be  approved  by  the  Mayor  of  the  District 
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of  Columbia:  Provided,  however,  that  such  structures  when  above 
such  limits  of  height  shall  be  fireproof,  and  no  floor  or 
compartment  thereof  shall  be  constructed  or  used  for  human 
occupancy  above  the  top  story  of  the  building  upon  which  such 
structures  are  placed:  And  provided,  that  penthouses,  ventilation 
shafts,  and  tanks  shall  be  set  back  from  the  exterior  walls 
distances  equal  to  their  respective  heights  above  the  adjacent 
roof."   D.C.  Code  Ann.,  §5-405(h)  (1988)  (emphasis  added) 

The  1910  Act,  which  was  enacted  by  the  Congress  at  the 
reguest  of  the  Commissioners  of  the  District  of  Columbia,  does 
not  set  a  limit  on  the  height  of  any  roof  structures.   The  Act 
further  does  not  require  setbacks  for  all  roof  structures.   The 
language  of  §5-405 (h)  clearly  applies  the  one-to-one  setback  only 
to  the  three  classes  of  structures  (elevator  penthouses, 
ventilation  shafts  and  tanks) . 

B. 
The  Zoning  Regulations 

The  existing  zoning  for  the  property  is  R-5-D.   The  zoning 
which  the  Zoning  Commission  has  proposed  for  the  PUD  is  C-3-C. 
The  C-3-C  District  permits  a  ninety  foot  height  as  a  matter-of- 
right  (see  §530.1).   Under  §2403.4,  the  guideline  for  height  for 
a  planned  unit  development  (PUD)  -in  a  C-3-C  District  is  130  feet. 

The  "height  of  building"  is  defined  as  the  "vertical 
distance  measured  from  the  level  of  the  curb  opposite  the  middle 
of  the  front  of  the  building  to  the  highest  point  of  the  roof  or 
parapet."  (§199.1)   The  C-3-C  District  permits  the  height  of 
buildings  to  be  exceeded  in  certain  circumstances: 
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"A  spire,  tower,  dome,  pinnacles  or  minarets  serving  as 
architectural  embellishments,  penthouse  over  elevator  shaft, 
ventilator  shaft,  antennas,  chimneys,  smokestacks  or  fire 
sprinkler  tanks  may  be  erected  to  a  height  in  excess  of  that 
which  this  section  otherwise  authorizes."  (§770.3) 
"If  housing  for  mechanical  equipment,  a  stairway  or  elevator 
penthouse  is  provided  on  the  roof  of  a  building  or 
structure,  it  shall  be  erected  or  enlarged  as  follows: 

(a)  It  shall  meet  the  requirements  of  §411; 

(b)  It  shall  be  set  back  from  all  exterior  walls  a  distance 
at  least  equal  to  its  height  above  the  roof  upon  *?hich 
it  is  located; 


(d)   It  shall  not  exceed  eighteen  feet  six  inches  (18*  6") 
in  height  above  the  roof  upon  which  it  is  located. 
Mechanical  equipment  shall  not  extend  above  the 
permitted  eighteen  foot  six  inch  (18*  6")  height  of  the 
housing."  (§770.6) 
"Housing  for  mechanical  equipment,  a  stairway  or  elevator 
penthouse  may  be  erected  to  a  height  in  excess  of  that 
authorized  in  the  district  in  which  it  is  located." 
(§§770.7) 

More  specific  regulations  regarding  roof  structures  are  set 
forth  in  §411.   These  regulations  are  more  restrictive  than  the 
controls  of  the  Act  of  1910  and  concern  materials,  the  number  of 
enclosures,  height  of  walls,  roofs,  FAR  credit,  rules  of 
interpretation,  etc.   Significantly,  under  §411.11,  the  Board  of 
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Zoning  Adjustment  (BZA)  is  authorized  "to  approve  the  location, 
design,  number,  and  all  other  aspects  of  such  structure  ...  even 
if  such  structures  do  not  meet  the  normal  setback  requirements." 
(See  Exhibit  B.) 

The  Zoning  Commission  first  authorized  the  BZA  to  approve 
modifications  to  the  location  of  roof  structures  in  1960  (see 
13308.21,  adopted  June  14,  1960,  copy  attached  as  Exhibit  C) . 
This  provision  has  remained  in  the  Regulations  since  that  time, 
even  when  the  roof  structure  provisions  were  rewritten  in  1976  to 
reduce  the  number  of  cases  requiring  BZA  approval. 

C. 

The  Combined  Applicability  of  the  Act  of  1910 

and  the  Zoning  Regulations 

The  subject  site  fronts  on  21st  and  H  Streets,  which  both 
have  rights-of-way  of  ninety  feet.   Under  the  Act  of  1910,  which 
in  this  case  is  more  restrictive  than  the  Zoning  Regulations 
applicable  under  §2403.4,  the  maximum  height  of  the  building  can 
be  110  feet  (the  width  of  the  street  plus  twenty  feet) .   Roof 
structures  are  limited  to  eighteen  feet,  six  inches  in  height 
under  the  Zoning  Regulations,  which  are  more  restrictive  than  the 
Act  of  1910  which  contains  no  limit  on  the  height  of  roof 
structures. 

The  Zoning  Regulations  require  roof  structures  to  be  set 
back  one-to-one  from  the  edge  of  the  roof,  with  BZA  granted  the 
authority  to  approve  a  design  which  does  not  meet  the  required 
setback.   The  Act  of  1910  requires  elevator  penthouses, 
ventilation  shafts  and  fire  sprinkler  tanks  to  be  set  back  one- 
to-one  from  exterior  walls,  which  for  eighty-four  years  has  been 
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consistently  applied  to  public  street  frontage  walls  and  not  to 
interior  party  or  face-on-line  walls  or  rear  walls.   Virtually 
hundreds  of  buildings  contributing  to  the  well  being  of  the 
District  of  Columbia  have  been  constructed  pursuant  to  this 
principle.   Both  the  Zoning  Regulations  and  the  Act  of  1910 
require  and  allow  the  Mayor  to  approve  height  in  excess  of  that 
otherwise  permitted. 

VI. 
NCPC^S  INVOLVEMENT  IN  THE  ZONING  PROCESS 

The  NCPC,  through  the  participation  of  the  Commission  itself 
and  its  designated  representatives,  has  been  a  long-time 
participant  in  the  zoning  process  and  the  activities  of  the 
Zoning  Commission.   The  NCPC's  predecessor  agency,  the  National 
Capital  Park  and  Planning  Commission,  was  established  in  1926. 
Prior  to  the  Home  Rule  Act,  the  NCPC  was  the  central  planning 
agency  for  the  District  of  Columbia.   It  prepared  a  proposed 
comprehensive  plan  for  the  city  (at  that  time,  commonly  known  as 
the  Green  Book)  and  adopted  a  number, of  those  elements  (contained 
in  a  document  then  commonly  known  as  the  Red  book) .   The 
Commission  participated  actively  with  the  Zoning  Commission  in 
those  situations  where  it  believed  that  the  Zoning  Regulations  or 
maps  required  amendments  to  make  them  consistent  with  the  plan 
(see  for  example,  the  extended  proceedings  involving  the  rezoning 
of  the  Georgetown  Waterfront) . 

The  District  of  Columbia  Self -Government  and  Governmental 
Reorganization  Act  changed  the  role  of  the  NCPC  and  made  it  the 
planning  agency  for  the  Federal  Government.   It  also  established 
the  process  for  review  of  District  of  Columbia  zoning  actions, 
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and  the  NCPC  has  reviewed  all  proposed  actions  of  the  Zoning 
Commission  since  1974.   Both  before  and  after  Home  Rule,  the  NCPC 
has  consistently  monitored  the  actions  and  proceedings  of  the 
Commission,  and  the  NCPC  has  been  well  aware  of  the  provisions  of 
the  Zoning  Regulations  and  actions  taken  thereunder. 

The  NCPC  was  also  involved  in  the  zoning  process  in  other 
ways.   The  Zoning  Act  of  1938  (copy  attached  as  Exhibit  D) 
created  a  Zoning  Advisory  Council,  composed  of  a  representative 
designated  by  the  NCPC,  a  representative  designated  by  the  Zoning 
Commission  and  a  representative  designated  by  the  Commissioners 
of  the  District.   The  Zoning  Act  provided  that:  "No  amendment  of 
any  zoning  regulations  or  map  shall  be  adopted  by  the  Zoning 
Commission  unless  and  until  such  amendment  be  first  submitted  to 
said  Zoning  Advisory  Council  and  the  opinion  or  report  of  such 
Council  thereon  shall  have  been  received  by  the  Commission."   An 
NCPC  representative  was  thus  required  to  provide  input  to  the 
Zoning  Commission  on  any  proposed  amendment. 

The  Zoning  Act  of  1938,  which  created  the  Board  of  Zoning 
Adjustment,  provided  that  one  member  of  the  BZA  was  to  be  a 
"member  of  the  National  Capital  Planning  Commission  or  a  member 
of  the  staff  thereof  to  be  designated  in  either  case  by  such 
Commission."   The  long-standing  practice  has  been  to  have  a  staff 
member  sit  on  the  BZA,  but  Commissioners  have  participated  in 
special  circumstances.   While  the  NCPC  representative  must  vote 
on  BZA  cases  based  on  the  record  developed  before  the  BZA,  if  a 
pattern  of  decisions  resulted  in  actions  detrimental  to  the 
NCPC's  interests,  the  member  could  and  did  report  those  actions 
back  to  the  Commission. 
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The  NCPC  has  specifically  reported  to  the  Zoning  Coimnission 
on  the  adequacy  of  the  roof  structure  provisions.   In  1976,  the 
Zoning  Commission  proposed  to  amend  the  regulations  then 
contained  in  §3308.   That  proposed  amendment,  ultimately  adopted 
in  Order  No.  139  (see  the  copy  attached  as  Exhibit  E)  contained 
the  provision  (§3308.2)  that  authorized  the  BZA  to  "approve  the 
location  and  design  of  any  or  all  such  structures  even  if  such 
structures  do  not  meet  the  normal  setback  requirements."   By 
report  dated  December  2,  1976  (see  the  copy  attached  as  Exhibit 
F) ,  the  NCPC  reported  that  the  proposed  amendment  "(1)  would  not 
be  inconsistent  with  the  Comprehensive  Plan  for  the  National 
Capital  and  (2)  would  not  have  a  negative  impact  on  the  interests 
or  functions  of  the  Federal  Establishment  within  the  National 
Capital . " 

In  1986,  when  the  Zoning  Commission  was  considering  the  most 
recent  amendments  to  the  roof  structure  provisions,  at  the 
request  for  clarification  from  the  Zoning  Commission,  the 
Executive  Director  indicated  that  the  NCPC  understood  that  the 
then  existing  Regulations  measured  penthouse  setbacks  from  the 
lot  line  on  the  frontage  facing  the  street.   The  Executive 
Director's  letter  (see  copy  attached  as  Exhibit  G)  to  the  Zoning 
Commission  commented:  "We  believe  that  the  1910  Height  Act's 
requirement  of  penthouse  setback  from  exterior  walls  is  clearly 
intended  to  hide  or  screen  penthouses  from  street  views." 
(emphasis  in  original) 
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VII. 
THE  PROPOSED  BUILDING 

The  point  used  for  the  measurement  of  the  height  of  the 
building  (elevation  65.25)  is  located  on  the  21st  Street  frontage 
The  difference  in  elevation  between  using  21st  Street  or  H  Street 
is  only  0.15  foot  (less  than  two  inches). 

Because  of  the  technical  requirements  involved  in  designing 
space  for  the  television  and  radio  broadcast  facilities,  the  roof 
of  the  building  is  divided  into  two  parts  at  different  levels. 
The  highest  portion  of  the  roof  is  the  area  over  the  two  studios 
which  are  located  on  the  rear  or  north  side  of  the  eighth  floor 
of  the  building.   The  height  of  the  eighth  floor  is  eighty-nine 
feet,  7  9/16  inches  above  the  point  of  measurement.   The 
structural  grids  which  hold  lighting  and  other  electrical 
equipment  above  the  studios  are  approximately  eighteen  feet  above 
the  floor  of  the  studios.   The  top  of  the  solid  structural  roof 
over  the  studio  is  located  twenty  feet  above  the  eighth  floor, 
109  feet,  7  9/16  inches  above  the  point  of  measurement  and  below 
the  permitted  height  of  110  feet.   As  it  fronts  on  both  H  and 
21st  Streets,  the  roof  of  the  building  has  been  kept  to  a  lower 
height,  100  feet,  7  9/16  inches  (to  elevation  165.88)  above  the 
measuring  point. 

The  penthouse  above  the  roofs  is  not  habitable  space  and  is 
devoted  to  elevator  overrides,  stairways  and  mechanical  equipment 
to  serve  the  building.   The  penthouse  is  unusually  configured,  to 
reflect  the  different  roof  heights  and  the  specific  form  and 
function  of  the  building. 
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Given  the  varying  roof  heights  and  the  desire  to  minimize 
the  height  to  keep  the  building  in  scale  and  reduce  the 
visibility  of  the  antennas,  the  roofs  over  the  penthouse  are  at 
two  different  levels.   The  top  of  the  rear  roof  over  the 
penthouse  is  at  elevation  181.88,  seven  feet  above  the  roof  of 
the  building  and  116  feet,  7  9/16  inches  above  the  point  of 
measurement.   This  portion  of  the  penthouse  is  not  set  back  from 
the  edges  of  the  building  on  the  north  and  east.   The  top  of  the 
front  roof  over  the  penthouse  is  eighteen  feet,  six  inches  (to 
elevation  184.38)  above  the  level  of  the  roof.   This  portion  of 
the  roof  structure  is  set  back  eighteen  feet,  six  inches  from  the 
edge  of  the  building  facing  both  H  and  21st  Streets.   This 
portion  of  the  roof  structure  is  not  set  back  from  the  edge  of 
the  building  on  the  east. 

VIII. 

CONSISTENCY  WITH  THE  ZONING  REGULATIONS 

AND  THE  ACT  OF  1910 

The  building  and  the  roof  structure  as  designed  are 
consistent  with  both  the  Zoning  Regulations  and  the  Act  of  1910. 
The  plain  meaning  of  both  controls,  as  applied  and  interpreted  in 
a  consistent  manner  over  the  years,  allows  the  building  to  be 
constructed  as  proposed. 

The  building  has  been  designed  so  as  to  keep  the  total 
height  of  the  building,  to  the  top  of  the  roof  structures,  well 
below  the  maximum  permitted  (eighteen  feet,  six  inches  above  the 
110  foot  height) .   The  height  of  the  building  to  the  highest 
point  of  the  main  roof  does  not  exceed  110  feet  for  either 
portion  of  the  building.   The  roof  at  the  front  part  of  the 
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building  is  less  than  101  feet  and  the  roof  at  the  top  of  the 
studio  at  the  rear  is  less  than  110  feet.   In  both  cases,  all  of 
the  area  above  the  two-level  roof  is  devoted  to  normal  penthouse 
and  roof  structure  functions:   electrical  and  mechanical 
equipment,  elevator  overrides,  stairways,  etc.   None  of  this 
space  is  habitable  space.   The  area  over  the  studios  is  not 
charged  against  FAR  because  it  does  not  have  a  height  of  six 
feet,  six  inches  or  more. 

The  Zoning  Regulations  do  not  define  a  "roof."   The 
Regulations  refer  to  Webster's  Unabridged  Dictionary  for  terms 
not  otherwise  defined.   The  Dictionary  defines  a  roof  as  "the 
outside  cover  of  a  building  or  structure  including  the  roofing 
and  all  of  the  materials  and  construction  necessary  to  maintain 
the  cover  upon  its  walls  or  other  supports."   The  solid  roof  over 
the  studios  and  the  other  space  on  the  eighth  floor  clearly 
constitutes  the  roof  of  the  building  within  the  meaning  of  that 
definition,  even  if  the  space  is  otherwise  covered  by  a  roof 
structure. 

The  areas  above  the  roof  are  clearly  penthouses  permitted 
within  the  meaning  of  both  controls.   The  Corporation  Counsel  has 
opined  as  far  back  as  1953  that  penthouses  may  include  elevator 
penthouses,  penthouses  over  stairways  leading  to  the  roof  and 
penthouses  over  other  utilities  necessary  in  connection  with  the 
operation  of  a  building  (see  the  memorandum,  dated  July  27,  1953, 
of  Vernon  E.  West,  Corporation  Counsel  of  the  District,  paragraph 
3 ,  page  4 ,  attached  as  Exhibit  H) . 

The  setback  required  for  specified  penthouses  under  the  Act 
of  1910  has  been  provided.   The  walls  of  the  proposed  penthouse 
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meet  the  one-to-one  setback  requirement  on  both  21st  and  H 
Streets.   Within  the  penthouse,  on  a  one-to-one  basis  from  the 
north  and  east  exterior  walls,  there  are  no  elevator  shafts, 
ventilation  shafts  or  fire  sprinkler  tanks.   Consultation  with 
both  the  present  and  prior  Zoning  Administrators  confirms  that 
the  consistent  interpretation  of  the  Act  has  been  to  apply  the 
term  "exterior  walls"  to  those  walls  which  front  on  a  street. 
(See  the  memorandum,  dated  November  24,  1993,  from  Joseph  F. 
Bottner,  Jr.,  to  Madeliene  H.  Robinson,  attached  as  Exhibit  I.) 
Setbacks  were  not  deemed  to  be  required  for  those  walls  which 
were  internal  to  a  square,  facing  an  alley  or  on  the  side  facing 
another  lot.   The  present  Zoning  Administrator,  Joseph  F. 
Bottner,  Jr. ,  has  reviewed  the  proposed  roof  plan  and  section  and 
confirmed  that  the  building  is  consistent  with  the  Act  of  1910 
(see  the  letter  dated  December  10,  1993,  attached  as  Exhibit  J) . 

In  the  Zoning  Regulations  adopted  in  May  of  1958,  the  Zoning 
Commission  required  penthouses  to  be  set  back  from  all  exterior 
walls  of  a  building  (see  ^5201.23,  attached  as  Exhibit  K) . 
Immediately  after  the  adoption  of  the  new  regulations,  the  Zoning 
Commission  amended  those  provisions  to  specify  that  the  setback 
be  from  all  lot  lines,  rather  than  exterior  walls  (see  revised 
15201.23,  Order,  dated  July  22,  1958,  of  the  Zoning  Commission, 
attached  as  Exhibit  L) .   The  report  of  the  Zoning  Advisory 
Council  to  the  Commission  (attached  as  Exhibit  K)    discussed  the 
Act  of  1910  as  follows: 

These  proposed  amendments  relate  to  the  location  of 
elevator  and  stairway  penthouses.   Set  back  provisions 
of  such  appurtenances  are  contained  in  the  Act  of  June 
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1,  1910  (36  Stat.  452),  regulating  the  height  of 
buildings  in  the  District  of  Columbia.   The  act 
provides  that  when  above  the  limit  of  height,  a 
penthouse,  etc. ,  shall  be  set  back  from  the  exterior 
walls  of  the  building  on  which  it  is  located  a  distance 
equal  to  its  height  above  the  adjacent  roof.   Under  the 
regulations  recently  repealed,  the  application  of  this 
provision  was  construed  by  the  Zoning  Commission  to 
mean  exterior  walls  from  the  street  sides  only,  an 
interpretation  considered  in  harmony  with  the  Act  and 
not  in  violation  thereof.   While  regulations 
promulgated  by  the  Commission  are  subject  to  minimum 
standards  provided  by  the  Act  of  June  1,  1910,  ample 
authority  exists  to  incorporate  more  restrictive 
provisions  into  the  regulations  which  has  been  done  in 
numerous  instances  with  respect  to  other  provisions  of 
the  Act.  (emphasis  added) 
Testimony  to  the  Commission  from  various  architects  who 
participated  at  the  public  hearing  held  on  the  proposed 
amendments  further  confirmed  the  interpretation  that  "exterior 
wall"  meant  a  wall  facing  a  street. 

These  interpretations  were  further  discussed  and  confirmed 
in  testimony  before  the  Zoning  Commission  at  a  public  hearing 
held  on  April  27,  i960,  when  the  Commission  considered  and 
adopted  the  regulations  which  are  now  part  of  §411  (originally, 
§3308).   For  example,  the  testimony  of  Waldon  Faulkner,  Chairman 
of  the  Skyline  Committee  of  the  Washington  Metropolitan  Chapter 
of  the  American  Institute  of  Architects,  pages  7-9,  the  statement 
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of  Joseph  H.  Saunders,  Chairman  of  the  Architecture  and 
Architectural  Awards  Committee  of  the  Metropolitan  Washington 
Board  of  Trade,  pages  2-3  and  the  testimony  of  Vlastimil  Koubek, 
architect,  pages  26-27,  again  addresses  this  issue.   Clearly,  if 
the  Act  of  1910  was  interpreted  so  as  not  to  allow  roof 
structures  or  penthouses  which  were  not  set  back  from  the 
exterior  walls,  there  would  have  been  no  reason  for  the  Zoning 
Commission  to  consider  and  adopt  the  change  to  the  regulations 
made  in  1958  and  or  to  have  further  discussion  of  the  matter  in 
1960. 

Since  the  Act  of  1910  permits  the  penthouse  as  proposed,  the 
only  remaining  issue  is  whether  the  penthouse  meets  the  setback 
requirements  of  the  more  restrictive  requirements  set  forth  by 
the  Commission  in  the  Zoning  Regulations.   The  penthouse  meets 
the  setback  requirement  on  the  two  street  frontages,  but  is  flush 
with  the  edge  of  the  building  on  the  north  and  east  sides  of  the 
building.   The  east  side  of  the  building  is  on  the  interior  lot 
line  with  the  lot  owned  by  the  Bureau  of  Catholic  Indian 
Missions.   The  north  side  of  the  building  is  adjacent  to  the 
common  service  area  on  the  interior  of  this  square  and  is  more 
than  fifty-one  feet  removed  from  the  north  lot  line. 

The  Board  of  Zoning  Adjustment  has  approved  many  buildings 
where  the  roof  structure  exceeded  the  height  under  the  Act  of 
1910  and  did  not  meet  one  or  more  of  the  side  or  rear  setbacks. 
See,  for  example.  Orders  No.  11917  (1627  K  Street),  12798  (1100 
15th  Street),  13061  (2301  Washington  Circle),  13124  (1811  L 
Street),  13187  (1801  L  Street),  13449  (1819  L  Street),  13528  (801 
18th  Street),  13716  (1023  15th  Street),  13788  (1111  14th  Street), 
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14176  (816  Connecticut  Avenue),  15159  (555  11th  Street)  and  15169 
(1430  K  Street) ,  all  attached  as  Exhibit  N.   The  Zoning 
Commission  has  also  approved  planned  unit  developments  with  roof 
structures  that  were  not  set  back  one-to-one  from  all  edges  of 
the  roof  (see,  for  example,  the  building  proposed  at  1111  20th 
Street,  N.W. ,  Order  No.  594,  dated  November  14,  1988,  and  roof 
plan  attached  as  Exhibit  O) .   This  decision  was  reviewed  by  NCPC 
and  found  consistent  with  the  Federal  interest. 

There  are  many  other  buildings  (including  the  former 
Garfinckel's  department  store  building  at  1401  F  Street, 
Metropolitan  Square,  the  former  Hecht  Company  building  on  7th 
Street  and  the  Southern  Building  at  15th  and  H  Streets)  which 
have  roof  structures  over  the  limits  prescribed  by  the  Act  of 
1910  which  are  not  setback  from  all  walls  of  the  building.   The 
aerial  photograph  (attached  as  Exhibit  P)  of  the  portion  of  the 
Central  Employment  Area  roughly  bounded  by  13th,  21st,  G  and  N 
Streets,  N.W. ,  clearly  identifies  at  least  twenty  other  buildings 
where  the  roof  structures  are  not  set  back  from  all  walls  of  a 
building.   Included  in  that  number  are  at  least  two  Federal 
buildings,  the  Department  of  Veterans'  Affairs  and  the  Export- 
Import  Bank,  both  on  Vermont  Avenue. 

The  Commission  has  authority  under  the  PUD  process  to 
approve  a  penthouse  design  which  does  not  meet  the  setback 
requirements  of  the  Zoning  Regulations,  which  are  more 
restrictive  than  the  Act.   Sections  2400.4,  2400.5  and  2400.6 
specifically  address  diversification  and  flexibility  of 
development  in  PUDs .   Sections  2403.16  and  2403.17  allow  the 
Commission  to  approve  uses  which  otherwise  would  require  the 
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already  meets  both  the  letter  and  the  intent  of  the  Act  and  there 
is  therefore  no  reason  to  require  that  the  building  be 
redesigned.   However,  the  applicants  have  reviewed  the  Executive 
Director's  recommendation  to  determine  whether  the  building  could 
be  redesigned  in  the  fashion  suggested  therein. 

The  Executive  Director  has  recommended  that  the  applicant 
consider  two  alternatives:  removing  a  portion  of  the  building 
above  the  roof  of  the  studio  so  that  there  is  a  nine  foot  setback 
from  the  north  and  east  side  walls  or  reducing  the  height  of  the 
building  by  approximately  six  feet,  four  inches  by  lowering  the 
ground  floor  or  reducing  the  internal  floor-to-floor  heights. 
The  design  of  the  building  was  driven  by  a  complex  series  of 
interlocking  factors  and  the  building  cannot  realistically  be 
redesigned  in  the  fashion  suggested  by  the  Executive  Director. 

The  removal  of  a  portion  of  the  penthouse  over  the  studios 
cannot  be  accommodated  for  several  reasons.   The  design  of  the 
roof  of  the  portion  of  the  penthouse  over  the  studio  and  the 
location  of  the  antennas  was  discussed  at  great  length  with  the 
Office  of  Planning,  in  response  to  the  Zoning  Commission's 
concern  that  the  five  satellite  antennas  be  placed  in  the 
location  least  visible  from  public  spaces.   The  roof  over  the 
studio  penthouse  was  depressed  to  the  lowest  level  possible  and  a 
two  foot  wall  was  added  to  reduce  the  visual  impact  and  screen 
the  view  from  the  ground.   Reducing  the  width  of  that  roof  by 
nine  feet  will  remove  the  area  where  some  of  the  antennas  are 
located,  thereby  creating  an  area  too  narrow  to  accommodate  the 
antenna  array  necessary. 


-22- 


469 


approval  of  the  BZA.   It  therefore  clearly  follows  that  the 
Zoning  Commission  has  the  same  ability  to  approve  a  building 
design  that  is  necessary  for  the  specific  form  and  function  of 
the  proposed  use,  even  if  that  design  does  not  meet  the  letter  of 
the  setback  requirements  of  the  Zoning  Regulations. 

If  the  Executive  Director's  view  of  the  1910  Act  were 
adopted  and  controlling,  the  provisions  of  §411.11  would 
effectively  be  nullified  and  all  roof  structures  would  be 
required  to  set  back  from  all  bounding  walls  a  distance  equal  to 
their  height  above  the  roof.   This  is  violative  of  many  decades 
of  successful  control  over  penthouses  by  the  D.C.  Commissioners, 
the  Board  of  Zoning  Adjustment  and  the  Zoning  Commission  and, 
from  an  architectural  standpoint,  is  contrary  to  the  intent  of 
the  1910  Height  Act.   Without  the  ability  to  vary  the  location  of 
certain  roof  structures  by  shifting  them  to  interior  walls,  such 
as  those  on  side  lot  lines  or  at  the  rear  of  a  square,  the 
ability  to  reduce  the  visual  impact  of  roof  structures  would  be 
substantially  eliminated.   Moreover,  many  narrow  lots  could  not 
be  built  upon  with  an  elevator  penthouse,  causing  a  reduction  in 
the  normal  building  height  which  would  detract  from  the 
horizontal  sky  line. 

IX. 

RESPONSE  TO  THE  RECOMMENDATIONS 

OF  THE  EXECUTIVE  DIRECTOR  TO  REDESIGN  THE  BUILDING 

As  noted  above,  the  Executive  Director  has  suggested  two 
alternative  ways  in  which  the  building  could  be  redesigned  so 
that  the  building  would,  in  his  opinion,  comply  with  the  intent 
of  the  Act  of  1910.   The  applicants  believe  that  the  building 
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The  building  is  designed  so  that  there  are  fifty  foot  spans 
across  the  studios.   With  the  penthouse  roof  stretching  to  the 
wall,  the  load  of  that  roof  and  the  antennas  on  top  of  that  roof 
is  carried  by  the  wall.   If  the  wall  of  the  penthouse  ends  over 
the  studio  span,  substantial  additional  structure  will  be 
required  at  the  roof  over  the  studio.   This  structure, 
approximately  two  and  one-half  feet  thick,  would  cause  the  height 
of  the  building  to  exceed  110  feet. 

The  only  alternative  would  be  to  raise  the  height  of  the 
front  portion  of  the  eighth  floor  to  110  feet,  so  that  there 
would  be  a  single  level  roof,  and  then  construct  a  single 
penthouse  set  back  on  all  sides  creating  a  larger  platform  for 
the  antennas  which  could  be  accommodated  by  structure  below. 
This  effectively  makes  the  building  taller,  raises  the  height  of 
the  antennas  by  ten  feet,  brings  them  further  south  and  west,  and 
makes  them  much  more  visible,  including  from  Pennsylvania  Avenue 
over  the  adjoining  2000  Pennsylvania  Avenue  building. 

For  these  reasons,  the  removal  of  a  portion  of  the  penthouse 
over  the  studio  results  in  a  less  satisfactory  solution  than  is 
currently  proposed. 

The  first  floor  of  the  building  is  currently  right  at  street 
grade.   If  the  building  were  lowered  by  six  feet,  four  inches, 
the  first  floor  would  be  half  below  grade.   This  creates  an 
unsatisfactory  visual  appearance  to  the  building,  and  is  not  an 
appropriate  design  solution  for  a  major  public  building  which 
will  attract  a  large  amount  of  visitors  who  will  use  the     \ 
building.  \ 
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Depressing  the  entrance  level  substantially  below  grade  also 
creates  significant  access  problems.   To  provide  barrier-free 
access  would  require  ramps  that  would  likely  be  more  than  eighty 
feet  long  (based  on  one  horizontal  foot  for  each  vertical  inch, 
plus  landings) .   Even  if  they  could  be  built,  those  ramps  would 
occupy  a  substantial  portion  of  the  public  space  on  both  street 
frontages  of  the  building  and  would  virtually  destroy  any 
landscaping  treatment  for  the  building. 

The  building  has  been  designed  specifically  for  use  by  WETA 
and  GWU.   The  floor-to-floor  heights  differ  for  the  various 
floors,  because  of  the  technical  needs  of  the  prospective 
occupants.   The  removal  of  six  feet,  four  inches  would  require 
each  floor  to  be  reduced  by  approximately  nine  inches.   The 
design  of  the  building  does  not  provide  enough  leeway  to  take 
that  much  space  out  of  each  floor. 

The  applicants  are  therefore  unable  to  reduce  the  overall 
height  of  the  building  as  suggested. 

X. 
CONCLOSION 

The  project  before  the  NCPC  was  designed  following  long- 
standing practice  in  the  District  of  Columbia  to  meet  the 
requirements  of  the  Act  of  1910.   The  building  was  further 
designed  as  a  step-down  in  height  and  bulk  from  the  2000 
Pennsylvania  Avenue  building,  immediately  to  the  north,  to  the 
lower  height  and  density  university  campus  and  residential 
neighborhood  to  the  south  and  east.   The  portions  of  the  building 
which  front  on  the  two  adjacent  public  streets  are  approximately 
ten  feet  below  the  maximum  permitted,  and  the  overall  height,  to 

-24- 


472 


the  top  of  the  highest  portion  of  the  penthouse,  is  also 

approximately  ten  feet  lower  than  the  128.5  feet  permitted. 

The  applicants  believe  that  they  have  demonstrated  that  the 

building  as  designed  and  approved  by  the  Zoning  Commission  is 

consistent  with  both  the  letter  and  the  intent  of  the  Act  of 

1910.   The  project  is  therefore  not  inconsistent  with  the 

Comprehensive  Plan.   The  NCPC  should  determine  that  the  proposed 

action  of  the  Zoning  Commission  will  not  adversely  affect  the 

Federal  Establishment  or  other  Federal  interests  in  the  national 

Capital  and  would  not  be  inconsistent  with  the  Comprehensive 

Plan. 

Respectfully  submitted, 

Wilkes,  Art is,  Hedrick  and  Lane, 
Chartered 


hayne  S ./  Quin   ' 


Whayn 


Steven  E.  Sher 

Director  of  Zoning  Services 


March  3,  1994 


473 


EXHIBIT  NO.  41 


.  1 

\ 
8 

I 

Ipi 
11 

s 

e 

f     1 

I' 

SEW 

rni 

I'll 


GW/WETA  Communications  Center 


21ST  t    H   STREETS.    NW 
WASHINGTON.    DC 
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NATIONAL  CAPITAL  PLANNING  COMMISSION  EXHIBIT  NO     42 

801  PENNSYIVANU  AVENUE,  N  W .      SUITS  SOI  = 

WASHINGTON,  DC.  20f 76 


NCPC  File  No  Z.C.  93-9C 

2 1ST  AND  H  STREETS,  N.  W 

(GEORGE  WASHINGTON  UNIVERSITY  AND  THE  GREATER 

WASHINGTON  EDUCATION  TELECOMMUNICATIONS  ASSOCIATION  (WETA)) 

APPLICATION  FOR  A  CONSOLIDATED  PLANNED  UNIT  DEVELOPMENT  AND 

RELATED  AMENDMENT  TO  THE  ZONING  MAP  OF  THE  DISTRICT  OF  COLUMBIA 

RE20NING  LOT  880  IN  SQUARE  101  FROM  R-S-D  TO  C-3-C 

Rcpon  to  the  Zoning  Commission  of  the  District  of  Columbia 

March  3,  1994 

The  Commission,  pursuant  to  Section  5  of  the  Act  of  June  20,  1938,  as  amended  by  the  Distnct 

of  Columbia  Seif-Govemment  and  Governmental  Reorganization  Act  (DC  Code,  1981  edition, 

sec.  S-417),  has  reviewed  the  proposed  Zoning  Commission's  Guidelines  and  Standards  for  the 

Planned   Unit   Development  at   21st  and  H  Streets,  N.W.  and  the  related  zoning  change  from 

R-S-D  to  C-3-C  for  Lot  880  in  Square  101.   The  Commission  fmds  diat  the  proposed  Planned 

Unit  Development  and  related  amendment  to  the  Zoning  Map  of  the  Distiici  of  Columbia  would 

not  adversely  affect  the  Federal  Establishment  or  other  Federal  interests  and  would  not  be 

inconsistent  with  the  Comprehensive  Plan  for  the  National  Capital. 
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EXHIBIT  WO.  43 


®.^.  ^ouste  of  i^epretfentatibeis 

Committee  on  the  District  of  Columbia 
Room  1309,  LONGwoniH  Mouse  Office  Building 

TELEPHONE   12021  J2S-4457  WASHINGTON,    DC    20515 

fAX  12021  225-2099 

March  14,  1994 

Ms.  Maybelle  T.  Bennett  HAND  DELIVERED:  URGENT 

District  of  Columbia  Zoning  Commission 
441  4th  Street,  N.W.,  Suite  210 
Washington,  D.C. 

Dear  Ms.  Bennett: 

Your  Commission's  regulations  authorize  the  reopening  of  the  record  on  a  matter  at  any 
time  prior  to  the  issuance  of  a  final  decision.  11  D.C.  M.  R.  §  3024.5.  As  Chairman  of  the 
House  Committee  on  the  District  of  Columbia  and  a  statutory  member  of  the  National 
Capital  Plarming  Commission  (NCPC),  I  believe  it  appropriate  that  you  delay  final  action 
and  reopen  the  matter  of  the  Planned  Unit  Development  at  21st  and  H  Streets,  N.W.  (Lot 
880,  Square  101)  in  order  to  avoid  a  potential  violation  of  Federal  lav^r  and  a  clear 
undermining  of  the  Federal  interest  in  the  Nation's  Capital. 

Last  week,  NCPC  voted  7  to  5  to  endorse  construction  of  a  new  building  for  George 
Washington  University  and  WETA,  rejecting  a  strong  staff  finding  that  a  penthouse 
structure  on  the  proposed  building  would  violate  the  Height  Limits  Act  (D.C.  Code  §§  5- 
401  to  5-409,  5-418).  NCPC  advised  the  D.C.  Zoning  Commission  that  a  requested  zoning 
change  "would  not  adversely  affect  ...  Federal  interests."  I  disagree.  I  strongly  believe 
that  the  NCPC  staff  position  is  correct  and  intend  to  do  everything  possible  to  prevent 
the  creation  of  a  loophole  that  could  be  exploited  to  the  detriment  of  the  1910  statute. 

Congress  has  often  acted  to  protect  the  historic  horizontal  integrity  of  the  National 
Capital.  As  recently  as  1991,  legislation  was  enacted  to  prevent  a  waiver  of  the  height 
limit  for  a  proposed  Pennsylvania  Avenue  Development  Corporation  building. 

With  only  minor  modification,  the  GW-WETA  proposal  can  be  brought  into 
compliance  with  the  law.  The  Zoning  Commission  should  require  this  modification 
before  approving  any  zoning  change. 

I  do  not  oppose  the  construction  of  the  WETA  headquarters,  only  that  aspect  of  the 
building's  design  that  places  it  in  violation  of  the  Height  Limits  Act.  I  am  willing  to 
work  with  you  on  this  matter  and  trust  you  will  call  me  if  you  have  any  questions. 

To  further  assure  compliance  with  applicable  regulations,  a  copy  of  this  letter  is  being 
provided  to  the  participants  in  this  matter. 

Sincerely, 


p£;tZSUAj^ 


PETE  STARK 
Chairman 
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EXHIBIT  NO.   44 


(Snnfrnmrnt  of  lljr  Biatrirt  of  (Columbia 

ZONING   COMMISSION 


RECEIVED 

%HAR23  AM9--30 

D.C.  COMMITTEE 
U.S.  HOUSE  OF  REPS. 


March  18,  1994 


The  Honorable  Pete  Stark,  Chairman 
U.  S.  House  of  Representatives 
Committee  on  the  District  of  Columbia 
Longworth  House  Office  Building 
Room  1309 
Washington,  D.  C.   20515 


Re:   Z.C.  Case  93-9C  (PUD  &  Map  Amendment  @ 
21st  &  H  Streets,  N.W.  -  GWU/WETA 

Dear  Chairman  Stark: 

Pursuant  to  notice  and  in  accordance  with  the  provisions  of  11  DCMR 
3022,  a  public  hearing  was  held  on  October  25,  and  October  28,  1993 
by  the  Zoning  Commission  for  the  District  of  Columbia  in  the  above 
referenced  case.  With  the  exception  of  information  that  was 
specifically  solicited  by  the  Zoning  Commission,  the  record  in  this 
case  closed  on  October  28,  1993.  The  record  was  reopened  on 
November  24,  1993  to  accept  a  memorandum  from  the  Zoning 
Administrator,  and  remained  open  until  January  3,  1994  to  receive 
responses  from  the  parties  to  the  Zoning  Administrator's 
memorandum,  and  to  receive  proposed  findings  of  fact  and 
conclusions  of  law  from  parties. 

The  Office  of  Zoning  received  your  correspondence  relative  to  this 
case  on  March  14,  1994.  Your  correspondence  to  the  members  of  the 
Zoning  Commission  cannot  become  a  part  of  the  official  record  of 
this  case  and  is  being  returned  to  you.  The  Zoning  Commission's 
Rules  of  Procedure  do  not  allow  post-hearing  submissions  of  any 
kind  from  persons  or  organizations  who  are  not  parties  to  the  case, 
unless  the  submissions  were  specifically  requested  by  the  Zoning 
Commission  prior  to  the  close  of  the  record. 

Although  the  Zoning  Commission's  Rules  of  Procedure  authorize  the 
Commission  to  reopen  the  record  at  any  time  prior  to  the  issuance 
of  a  final  decision,  the  Commission  may  only  reopen  the  record  on 
its  own  motion  (11  DCMR  3025.1)  or  at  the  behest  of  a  party  who  has 
standing  to  file  a  motion  in  the  case.  During  the  public  hearing 
process  on  this  case,  the  Zoning  Commission  considered  the  issues 
related  to  the  Height  Act  (D.C.  Code,  Sections  5-401  to  5-409,  5- 
418).  If  it  determines  that  further  consideration  is  necessary, 
the  Commission  will  take  appropriate  action. 
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Z.C.  CASE  93-9C 
PAGE  NO.  2 

For  your  information,  the  Zoning  Commission  has  scheduled  a  Special 
Public  Meeting  to  take  final  action  in  this  case  on  Thursday,  March 
24,  1994  at  6:00  p.m.  The  Special  Public  Meeting  will  be  held  in 
the  Office  of  Zoning  Hearing  Room,  Suite  220,  at  441  4th  Street, 
N.W. 

If  you  have  questions  about  this  matter,  please  call  me  on  (202) 
727-6311. 


MADELIENE  H.'  ROBLNSON 
Director       / 
Office  of  Zoning 


Enclosures 
93-9C/MHR/bjw 
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Alan  vwmeat   miSSOuW' 
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Wi.&.  J^owit  of  i&epre£(entattbe£t 
Committee  on  the  Distr^t  of  ^lumbia 
Room  1309,  Longworth  HousCOffice  Building 
Washington,  DC  i05 1 5  s 


HAND  DELIVERED:tJRGENT 


March  14,  1994 

Ms.  Maybelle  T.  Bennett 
District  of  Columbia  Zoning  Commission 
441  4th  Street,  N.W.,  Suite  210 
Washington,  D.C. 

Dear  Ms.  Bennett: 

Your  Commission's  regulations  authorize  the  reoperung  of  the  record  on  a  matter  at  any 
time  prior  to  the  issuance  of  a  final  decision.  11  D.C.  M.  R.  §  3024.5.  As  Chairman  of  the 
House  Committee  on  the  District  of  Columbia  and  a  statutory  member  of  the  National 
Capital  Planning  Commission  (NCPC),  I  believe  it  appropriate  that  you  delay  final  action 
and  reopen  the  matter  of  the  Plaiuied  Unit  Development  at  21st  and  H  Streets,  N.W.  (Lot 
880,  Square  101)  in  order  to  avoid  a  potential  violation  of  Federal  law  and  a  clear 
undermining  of  the  Federal  interest  in  the  Nation's  Capital. 

Last  v^eek,  NCPC  voted  7  to  5  to  endorse  construction  of  a  new  building  for  George 
Washington  University  and  WETA,  rejecting  a  strong  staff  finding  that  a  penthouse 
structure  on  the  proposed  building  would  violate  the  Height  Limits  Act  (D.C.  Code  §§  5- 
401  to  5-409,  5-418).  NCPC  advised  the  D.C.  Zoning  Commission  that  a  requested  zoning 
change  "would  not  adversely  affect  ...  Federal  interests."  I  disagree.  I  strongly  believe 
that  the  NCPC  staff  position  is  correct  and  intend  to  do  everything  possible  to  prevent 
the  creation  of  a  loophole  that  could  be  exploited  to  the  detriment  of  the  1910  statute. 

Congress  has  often  acted  to  protect  the  historic  horizontal  integrity  of  the  National 
Capital.  As  recently  as  1991,  legislation  was  enacted  to  prevent  a  waiver  of  the  height 
lim.it  for  a  proposed  Pennsylvania  Avenue  Development  Corporation  building. 

With  only  minor  modification,  the  GW-WETA  proposal  can  be  brought  into 
compliance  with  the  law.  The  Zoning  Commission  should  require  this  modification 
before  approving  any  zoning  change. 

I  do  not  oppose  the  construction  of  the  WETA  headquarters,  only  that  aspect  of  the 
building's  design  that  places  it  in  violation  of  the  Height  Limits  Act.  I  am  willing  to 
work  with  you  on  this  matter  and  trust  you  will  call  me  if  you  have  any  questions. 

To  further  assure  compliance  with  applicable  regulations,  a  copy  of  this  letter  is  being 
provided  to  the  participants  in  this  matter. 

Sincerely, 


PETE  STARK 
Chairman 
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EXHIBIT  NO.   45 


WASHINGTON     DC 


The  Prksidknt 


March   25,    1994 


The  Honorable  Fortney  (Pete)  Stark 
Chairman,  Committee  on  the  District 
of  Columbia 
U.S.  House  of  Representatives 
239  Cannon  House  Office  Building 
Washington,  D.C.    20515 

Dear  Congressman  Stark: 

I  could  not  agree  with  you  more  than  I  do  about  the  sanctity  of  the  1910  D.C.  Height  Act.  It  does 
not  overstate  my  sentiment  to  say  that  I  share  your  philosophy  completely.  The  only  place 
where  we  would  appear  not  to  be  of  one  mind  has  to  do  with  whether  or  not  the  proposed 
GW/WETA  building  satisfies  the  Act. 

You  can  imagine  that  being  a  University  President  doesn't  make  me  (he  world's  leading  authority 
on  everything.  Thus,  I  have  consulted  with  others  who  I  think  know  more  about  this  specialized 
subject  than  I  do.  My  knowledgeable  architects  and  lawyers  assure  me  that  GW  and  VVETA's 
contemplated  structure  is  in  complete  compliance  with  the  law.  Both  the  District  of  Columbia 
Zoning  Commission  and  the  National  Capital  Planning  Commission  held  hearings  on  this  subject. 
After  hearing  evidence  and  weighing  the  facts  and  the  law  and  looking  at  models  of  the  building, 
each  of  those  bodies,  respectively,  voted  approval  indicating  that  they  believed  the  contemplated 
structure  is  in  compliance  with  the  Act. 

Mot  being  sr.  a.-chitsct  myself  or  trained  in  District  of  Columbia  zonipg  lev,  I  dofsr  to  tho 
experts.  All  the  presentations  that  I've  seen  from  people  responsible  for  this  matter  have 
persuaded  me  that  both  GW  and  WETA  and  the  professionals  assisting  them  are  proceeding 
forthrightly  in  their  efforts  to  comply  with  the  1910  Height  Act.  Nobody  here  has  any  interest 
in  making  new  law  but  only  in  following  the  law  as  i^has  been  classically  understood.  Nobody 
wants  to  contradict  or  challenge  the  1910  Height  Act. 

I  hope  you  will  read  this  letter  as  an  affirmation  on  my  part  of  the  important  principles  that 
inspired  your  recent  introduction  of  H.R.  4121.  It  would  seem  that  what  we  have  here  may  be  a 
technical  issue  arguably  best  left  to  the  interpretation  of  those  who  regularly  work  with  these 
matters  and.  therefore,  bring  more  information,  experience  and  expertise  to  the  discussion  than 
I  could. 
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The  Honorable  Fortney  (Pete)  Stark 
March   25,    1994 
Page  Two 


Would  it  perhaps  be  helpful  for  you  to  personally  hear  a  presentation  made  by  representatives  of 
GW  and  WETA  on  this  matter?  Possibly,  this  could  be  reassuring.  I  would  very  much  like  for  you 
to  be  comfortable  with  our  initiative,  which  has  such  tremendous  promise  for  the  District  of 
Columbia,  for  The  George  Washington  University  and  its  students,  and  for  WETA  and  its  viewing 
audience  in  Greater  Washington  and  beyond.  I  hope  you  will  permit  us  some  lime  on  your  very 
busy  schedule  to  meet  face  to  face. 


All  oopd  wishes. 


ifephen  Joel  Trachtenberg 
President 

SJT/emc 


^omU^^ 
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EXHIBIT  HO.  46 
(Sonrrnmcnt  of  tl;r  Sistrirt  nf  (Salumbia 

ZONING  COMMISSION 


March  28,  1994 

Whayne  S.  Quln,  Esquire  o"  S  2 

Wilkes,  Artis,  Hedrick  &  Lane  gg  co  t-J 

1666  K  Street,  N.W.  rn:z     -•  fn 

Suite      1100  ^=  =.  ^ 

Washington,  D.C.   20006  aj^  ^  m 


-om      " 

Re:      Z.C.    Case  No.    93-9C    (PUD  &  Map     Amandnij^lt 
e      21st    &    H   Sts.,    N.W.    -    GWU/WETA) 


Dear  Mr.   Quin: 


On  March  24,  1994  at  a  special  public  meeting,  the  Zoning 
Conunisslon  for  the  District  of  Columbia  voted  to  reopen  the  record 
in  the  above-referenced  case.  The  record  was  reopened  to  allow  for 
the  inclusion  of  proposed  legislation,  H.R.  4121,  "District  of 
Columbia  Building  Heights  Act  of  1994",  and  for  briefs  from  the 
parties  in  this  case,  addressing  the  affects  or  Impacts  of  the 
proposed  legislation  on  this  case  (Z.C.  Case  No.  93-9C)  and  this 
case  alone.   Enclosed  for  your  use  is  a  copy  of  H.R.  4121. 

The  briefs  must  be  received  by  the  Office  of  Zoning  at  441  4th 
Street,  N.W.,  Suite  210,  Washington,  D.C.  20001,  no  later  than 
4:45  p.m.,  on  April  6,  1994.  The  Commission  will  consider  taking 
final  action  on  this  case  at  its  April  11,  1994  monthly  meeting 
Parties  are  requested  to  submit  the  original  brief  and  twenty  (20) 
copies . 

If  you  have  any  questions  about  this  matter,  please  call  the 
Office  of  Zoning  on  (202)  727-6311. 

Sincerely, 


MADELIENE  H.  ROBINSON  <-/-i-J 


Director 

Office  of  Zoning 


Enclosure  (1) 

cc:   James  T.  Draude 

West  End  Tenants  Assn. 

Bureau  of  Catholic  Indian  Mission 
93-9C-Ou/SDB/bhs 
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103d  congress 
2d  Session 


H.R.4121 


To  confirm  limitations  on  the  height  of  buildings  and  roof  structures  in 
the  District  of  Columbia,  to  expand  the  authority  of  the  National  Capital 
Planning  Commission  to  enforce  such  limitations,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Mabch  23,  1994 

Mr.  Stark  introduced  the  following  bill;  which  was  referred  to  the  Committee 

on  the  District  of  Columbia 


A  BILL 

To  confirm  limitations  on  the  height  of  buildings  and  roof 
structures  in  the  District  of  Columbia,  to  expand  the 
authority  of  the  National  Capital  Planning  Commission 
to  enforce  such  limitations,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  \)e  cited  as  the  "District  of  Columbia 

5  Building  Heights  Act  of  1994". 
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1  SEC.  2.  LIMITATIONS  ON  HEIGHT  OF  BUILDINGS  IN  DIS- 

2  TRICT  OF  COLUMBIA. 

3  (a)  Use  of  Street  Width  to  Determine  Maxi- 

4  MUM  Height  of  Building. — Section  5(a)  of  the  Act  en- 

5  titled  "An  Act  to  regulate  the  height  of  buildings  in  the 

6  District  of  Columbia",  approved  June  1,  1910  (sec.  5- 

7  405(a),  D.C.  Code),  is  amended — 

8  (1)  by  striking  "the  course  of  which"  and  in- 

9  seriiing  "the  alignment  of  which";  and 

10  (2)  by  adding  at  the  end  the  following:  "For 

11  purposes  of  this  subsection,  a  'street'  includes  any 

12  road,  avenue,  drive,  cart  way,  or  other  route  open  to 

13  the  public  as  a  regular  right-of-way,  but  does  not  in- 

14  elude  an  alley.". 

15  (b)  Limitations  on  Size  and  Height  of  Roof 

16  Structures.— Section  5(h)  of  such  Act  (sec.  5-405(h), 

17  D.C.  Code)  is  amended  by  striking  "Spires,  towers,"  and 

18  all  that  follows  through  "the  adjacent  roof:"  and  inserting 

19  the  following:  "Roof  structures  that  are  not  constructed 

20  or  used  for  human  occupancy  (including  structures  hous- 

21  ing  machinery  or  equipment)  may  be  erected  to  a  greater 

22  height  than  any  limit  otherwise  prescribed  in  this  Act  if 

23  approved  by  the  Mayor  of  the  District  of  Columbia,  except 

24  that  in  no  event  may  a  roof  structure  be  higher  than  18 

25  V2  feet  above  the  roof  upon  which  it  is  located:  Provided, 

26  that  such  structures  when  above  such  Umit  shall  be  fire- 
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1  proof:  Provided  further,  that  the  area  of  such  a  structure 

2  may  not  exceed  Va  of  the  total  roof  area  for  those  districts 

3  where  there  is  a  Umitation  on  the  number  of  stories  or 

4  V2  of  the  total  roof  area  for  any  other  districts:  Provided 

5  further,  that  there  may  be  an  increase  in  the  allowable 

6  floor  area  ratio  for  such  a  structure  of  not  more  than  0.25: 

7  Provided  further,  that  such  a  structure  shall  be  set  back 

8  from  the  exterior  or  bounding  walls  of  the  building  upon 

9  which  the  structure  is  placed  at  distances  equal  to  the 

10  structure's  height  above  the  adjacent  roof:  Provided  fur- 

1 1  ther,  that  for  purposes  of  this  subsection,  an  'exterior  or 

12  bounding  wall'  of  a  building  is  any  wall  having  a  dimen- 

13  sion  of  4  feet  or  more  in  height  or  horizontal  depth  ex- 

14  posed  to  the  outside  (without  regard  to  whether  the  wall 

15  abuts  another  structure),  and  a  'roof  is  the  exterior  sur- 

16  face  and  supporting  structure  on  the  top  of  a  building: 

17  Provided  further,  that  for  purposes  of  this  subsection  a 

18  skylight  shall  not  be  considered  a  roof  structure  if  it  is 

19  less  than  5  feet  in  height:". 

20  (c)  Increase  in  Penalties  for  Violations. — 

21  (1)  General  penalty  for  violation. — Sec- 

22  tion   8   of  such   Act    (sec.    5-408,    D.C.    Code)    is 

23  amended  by  striking  "not  less  than  $10  nor  more 

24  than  $100  per  day"  and  inserting  "not  more  than 

25  $10,000  per  day". 
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1  (2)    Penalty    for   violation    of    injunc- 

2  TION.— Section  8  of  such  Act   (sec.   5-408,   D.C. 

3  Code)  is  amended  by  striking  "not  less  than  $100 

4  nor  more  than  $500,"  and  inserting  "not  more  than 

5  $100,000,". 

6  SEC.  3.  INCREASE  IN  AUTHORITY  OF  NATIONAL  CAPITAL 

7  PLANNING  COMMISSION  TO  ENFORCE  BUILD- 

8  ING  HEIGHT  LIMITATIONS. 

9  (a)  Requiring  NCPC  Approval  for  Roof  Struc- 

10  TURKS  Exceeding  General  Limitations. — 

11  (1)  In  GENERAL. — Section  5(h)  of  the  Act  enti- 

12  tied  "An  Act  to  regulate  the  height  of  buildings  in 

13  the  District  of  Columbia",  approved  June  1,  1910 

14  (sec.  5-405(h),  D.C.  Code),  as  amended  by  section 

15  2(b),  is  amended  by  striking  "Mayor  of  the  District 

16  of  Columbia,"  and  inserting  "Mayor  of  the  District 

17  of   Columbia   and   the    National    Capital    Planning 

18  Commission,". 

19  (2)  Conforming  amendment. — Section  5(c) 

20  of  the  Act  entitled  "An  Act  providing  for  a  com- 

21  prehensive  development  of  the  park  and  playground 

22  system  of  the  National  Capital",  approved  June  6, 

23  1924  (sec.  l-2004(c),  D.C.  Code;  40  U.S.C.  71d(c)), 

24  is  amended — 
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1  (A)  by  inserting  after  "the  Council,"  the 

2  following:  "and  to  include  the  approval  of  the 

3  height  of  any  roof  structure  of  any  building  in 

4  the  District  of  Columbia  (as  described  in  sec- 

5  tion  5(h)  of  the  Act  entitled  'An  Act  to  regulate 

6  the  height  of  buildings  in  the  District  of  Colum- 

7  bia',  approved  June  1,  1910),";  and 

8  (B)  by  striking  the  period  at  the  end  and 

9  inserting  the  following:  ",  and  its  approval  or 

10  disapproval  respecting  any  such  height  within 

11  45  days  after  the  day  it  was  submitted  to  the 

12  Commission.". 

13  (b)  Permitting  NCPC  or  Members  to  Request 

14  NCPC  Approval  of  Height  of  Any  Building  in  Dis- 

15  TRICT. — Section  5(c)  of  the  Act  entitled  "An  Act  provid- 

16  ing  for  a  comprehensive  development  of  the  park  and  play- 

17  ground  system  of  the  National  Capital",  approved  June 

18  6,  1924  (sec.  l-2004(c),  D.C.  Code;  40  U.S.C.  71d(c)), 

19  as  amended  by  subsection  (a)(2),  is  amended  by  inserting 

20  after  "June  1,  1910),"  the  following:  "and,  at  the  request 

21  of  the  Commission  or  any  of  its  members,  the  determina- 

22  tion  of  whether  the  height  of  any  building  proposed  to  be 

23  constructed  in  the  District  of  Columbia  meets  the  require- 

24  ments  of  such  Act,". 
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1  (c)  Providing  Standing  for  NCPC  or  Members 

2  TO  Enforce  Building  Height  Limitations. — 

3  (1)   Authority   under   building   heights 

4  ACT. — Section  8  of  the  Act  entitled  "An  Act  to  regu- 

5  late  the  height  of  buildings  in  the  District  of  Colum- 

6  bia",    approved   June    1,    1910    (sec.    5-408,    D.C. 

7  Code),  is  amended — 

8  (A)  in  the  first  sentence,  by  striking  "his 

9  assistants"  and  inserting  "his  assistants,  or  by 

10  the  National  Capital  Planning  Commission  or 

11  any  of  its  members,";  and 

12  (B)  in  the  second  sentence,  by  inserting 

13  after  "District  of  Columbia"  the  first  place  it 

14  appears  the  following:  "or  the  National  Capital 

15  Planning  Commission  or  any  of  its  members". 

16  (2)  Authority  of  commission. — Section  5  of 

17  the  Act  entitled  "An  Act  providing  for  a  comprehen- 

18  sive  development  of  the  park  and  playground  system 

19  of  the  National  Capital",  approved  June  6,   1924 

20  (sec.  1-2004,  D.C.  Code;  40  U.S.C.  71d)  is  amended 

21  by  adding  at  the  end  the  following  new  subsection: 

22  "(f)  The  Commission  and  each  of  its  members  shall 

23  have  standing  to  enforce  any  limitation  on  the  heights  of 

24  buildings  and  structures  in  the  District  of  Columbia  de- 

25  scribed  in  the  Act  entitled  'An  Act  to  regulate  the  height 
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1  of  buildings  in  the  District  of  Columbia',  approved  June 

2  1,  1910.". 

3  (3)  Conforming  amendment. — Section  11  of 

4  the  Act  of  June  20,  1938  (52  Stat.  801;  sec.  5-427, 

5  D.C.  Code)  is  amended  by  adding  at  the  end  the  fol- 

6  lowing:  "Nothing  in  this  section  shall  be  construed 

7  to  limit  the  standing  of  the  National  Capital  Plan- 

8  ning  Commission  or  its  members  to  enforce  any  limi- 

9  tation  on  the  heights  of  buildings  and  structures  in 

10  the  District  of  Columbia  pursuant  to  section  5(f)  of 

11  the  Act  entitled  'An  Act  providing  for  a  comprehen- 

12  sive  development  of  the  park  and  playground  system 

13  of  the  National  Capital',  approved  June  6,  1924.". 

14  SEC.  4.  EFFECTIVE  DATE. 

15  The  amendments  made  by  this  Act  shall  apply  with 

16  respect  to  buildings  or  structures  in  the  District  of  Colum- 

17  bia  for  which  building  permits  are  issued  on  or  after 

18  March  23,  1994. 

o 
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»ORTNEY  PJTE  STARR    CALIFORNIA  CHAIRMAN  EXHIBIT      NO.       47 


RONALD  V    OELLUMS    CALIFORNIA  '  hOMAS  J    BlilE*    jR     viHGlNtA 

ALAN  WHEAT    MISSOURI  DANA  ROHRABACMER    CAHFOHNtA 

J(M  MCOERMOTT    WASHINGTON  .IM  SAXTON    NEW  JEHSEV 

ELEANOR  MOlMES  NORTON  CASS  BallENGER    NORTm  CAROLfPiA 

O'STHlCT  OF  COLUMBIA 
JOHN  LEWIS    GEORGIA 
WILLIAM  J    Jt'FERSON    LOUISIANA 


®.^.  J^ou£Sc  of  Ecprcscntatibcs 

Committee  on  the  District  of  Columbia 
Room  1309,  Longworth  House  Office  Building 


"T«  "o^f»'s"o,r"  WASHINGTON,   DC   205  1  5 


March  31,  1994 


Mr.  James  T.  Draude 

Driscoll  &  Draude 

1230  31st  Street,  N.W.,  2nd  Floor 

Washington,  D.C.    20007 

Dear  Mr.  Draude: 

This  is  a  follow-up  to  conversations  you  have  had  with  staff  of  the  House 
Committee  on  the  District  of  Columbia  regarding  H.R.  4121,  the  "District  of 
Columbia  Buildings  Height  Act  of  1994,"  and  its  potential  affect  on  the  proposed 
WETA  structure  at  George  Washington  University.  The  D.C.  Zoning  Commission 
has  reopened  the  record  in  Case  No.  93-9C  so  the  parties  can  address  this  new  aspect 
of  the  case.  The  proposed  Zoning  Commission  action  would  permit  construction  of 
a  building  to  a  height  of  116.5  feet  where  the  statutory  height  limit  is  110  feet. 

When  I  introduced  H.R.  4121  on  March  23,  1994,  I  noted  that  one  of  the  most 
attractive  features  of  our  Nation's  Capital  is  its  skyline.  Unlike  most  other  major 
cities  of  the  world,  the  scenic  vistas  of  Washington,  D.C.  are  not  interrupted  by  a 
hodge-podge  of  high-rise  commercial  buildings  and  residential  comple.xes.  This 
unique  aesthetic  is  no  accident,  but  the  consequence  of  centuries  of  conscious  public 
policy. 

Creeping  administrative  actions — whether  in  the  form  of  zoning  decisions, 
regulatory  interpretations,  or  "minor"  \iolations  ignored  bv  enforcing  authorities- 
chip  away,  inch  by  inch,  at  the  height  restrictions.  As  a  guardian  of  the  Federal 
interest,  I  am  particularly  mindful  of  interpretations  that  twist  the  intent  of  the 
height  law. 

I  was  seriously  alarmed  on  March  3,  1994,  when  a  divided  National  Capital  Planning 
Commission  (NCPC)  found  that  a  zoning  change  requested  for  the  building  "would 
not  ad\ersely  affect  ...  the  Federal  interest."  In  endiirsing  the  building's 
construction,  a  bare  majority  of  Commissioners  rejected  the  NCPC  professional 
staff's  finding  that  the  building  violated  the  1910  Height  Limits  Act  because  the 
"penthouse"  over  a  studio  would  rise  to  116.3  feet,  and  because  the  elevator 
penthouse  was  not  set  back  from  tiic  exterior  walls.  In  the  staff's  view,  the  building 
has  ancitiier  floor  for  the  purposes  of  measuring  compliance  with  the  law. 
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I  unequivocally  oppose  the  requested  zoning  change  because  I  believe  that  the 
"penthouse"  topping  the  proposed  GW-WETA  building  would  contravene  the  clear 
wording  of  the  Height  Limits  Act.  The  proposed  design  does  not  provide  that  the 
penthouse  structure  would  be  set  back  from  two  of  the  building's  exterior  walls.  The 
NCPC  majority  apparently  bought  the  specious  argument  that  these  exterior  walls 
were  not  "exterior"  at  all  because  they  faced  an  alley,  rather  than  a  street,  or  because 
another  building  might  be  built  abutting  the  walls  at  some  unspecified  point  in  the 
future.  I  am  astounded  by  an  interpretation  that  magically  transforms  an  exterior 
building  wall  into  an  interior  one. 

My  bill,  H.R.  4121,  would  confirm  the  intent  of  Congress  regarding  the  application  of 
the  Height  Limits  Act  to  buildings  in  the  District  of  Columbia.  I  intend  to 
vigorously  pursue  its  enactment.  History,  congressional  intent,  and  protection  of 
the  Federal  interest  support  application  of  the  law  enunciated  in  H.R.  4121. 

History  and  Congressional  Intent 

The  authority  of  Congress  and  the  Federal  Government  to  act  in  this  area  is  derived 
from  the  Constitution.'  In  1791,  President  George  Washington  promulgated  the 
first  building  regulations  designed  to  assure  the  orderly  development  of  the  planned 
capital.  Among  those  regulations  (apparently  suggested  by  then  Secretary  of  State 
Thomas  Jefferson)  was  a  40-foot  limit  on  the  height  of  houses  throughout  the  city. 
According  to  Jefferson's  writings,  a  major  purpose  of  the  limit  was  to  provide  for 
"the  openness  and  convenience  of  the  town  ...  ."^ 

Pierre  L'Enfant,  in  planning  and  developing  the  permanent  seat  of  government, 
acted  deliberately  to  provide  for  magnificent  monumental  vistas — a  "city  of 
magnificent  distances,"  in  the  words  of  Abbe  Correa,  an  early  Ambassador  to  the 
United  States  from  Portugal. '  To  achieve  this  end,  L'Enfant  located  the  Capitol  on  a 
commanding  height  where  street  width,  direction,  and  topography  would  be  used  as 
a  means  of  promoting  "reciprocity  of  sight."'* 

The  height  limitation  was  modified  administratively  on  various  occasions  in  the 
19th  century,  and  even  suspended  on  occasion  for  economic  reasons.  In  1894,  when 
no  height  laws  or  regulations  were  in  force  in  the  District  of  Columbia  because  the 
regulations  were  suspended,  a  building  permit  was  issued  for  construction  of  the 


'   U.S.  CONSi .,  art.  I,  §  8,  grants  Congress  the  power  "To  exercise  exclusive  Legislation  in  all  Cases 

whatsoever,  over  such  District  ...  as  mav  ■  ■  ■  become  the  Seat  of  Government  ...  ." 

~    Saul  K.  Padover,  THOMAS  JEFFERSON  AND  THE  NATIONAL  CAPITAL  31  (U.S.  Gov't  Printing  Office, 

1941). 

3  See  H.  Paul  Caemmerer,  WASHINGTON  THE  NATIONAL  CAPITAL,  Senate  Doc.  No.  71-322,  at  41 

(1932). 

•*   Elizabeth  S.  Kite,  L'ENFANT  AND  WASHINGTON,  1791-1792.  at  62  (1929). 
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160-foot  Cairo  Hotel  at  1615  Q  Street,  N.W.  Tliis  steel  superstructure  was  among  the 
first  generation  of  our  country's  "skyscrapers."^ 

In  response  to  this  intrusion  into  the  skyline  of  the  Nation's  Capital,  the 
presidentially  appointed  Board  of  Commissioners  unanimously  approved 
regulations  limiting  any  future  building  to  a  height  not  exceeding  the  width  of  the 
street  on  which  it  fronted.  Residential  buildings  could  not  exceed  90  feet,  and 
commercial  structures  were  restricted  to  110  feet.  A  newspaper  column  which 
appeared  soon  after  the  regulations  were  issued  praised  the  limits  as  "in  line  with 
the  policy  of  making  this  city  the  handsomest  in  the  world."  The  "tendency  toward 
the  erection  of  sky-scrapers,  if  left  unchecked,  would  mar  rather  than  increase  the 
beauty  of  the  city."^ 

In  December  1898,  the  Chairman  of  the  House  Committee  on  the  District  of 
Columbia  introduced  a  bill  in  Congress,  drafted  by  the  Board  of  Commissioners,  to 
statutorily  regulate  the  height  of  city  buildings.''  The  legislation  essentially  affirmed 
the  regulations  previously  promulgated  by  the  Board  of  Commissioners.  According 
to  the  reports  of  both  the  House  and  Senate  Committees  on  the  District  of  Columbia, 
the  legislation  was  needed  not  only  to  address  uncertainty  about  the  structural 
soundness  of  skyscrapers  and  dangers  from  fire,  but  also  "on  the  grounds  of  light 
and  ventilation.  Of  course,  the  higher  the  building  the  more  light  and  air  is  shut 
out  from  the  street  and  the  adjacent  premises  o«  all  sides."^ 

The  final  legislation,  signed  March  1,  1899,  by  President  McKinley,  specified  an 
upper  limit  of  130  feet  for  buildings  on  wide  avenues.  Although  "spires,  towers, 
and  domes"  were  allowed  to  a  greater  height  if  approved  by  the  Commissioners,'^  it 
was  clear  that  every  integral  part  of  a  building  must  comply:  "No  parapet  wall  shall 
extend  above  the  limit  of  height."'" 

The  height  limits  law  was  reworded  in  1910.  Congress  added  enforcement  features, 
limitations  on  buildings  fronting  on  federally  developed  sections  of  the  city,  and  a 
new,  160-foot  height  limit  for  the  north  side  of  Pennsylvania  A\'enue.  Otherwise, 
the  height  computation  formula  remained  essentially  unchanged.  Language  from 
the  1910  legislative  history,  the  statute  itself,  and  newspaper  reports  affirm 
continued  concern  regarding  how  the  height  limits  were  to  be  applied. 


5  See  ^cneralhi  Staff  of  the  House  Committee  on  the  District  of  Columbia,  BUILDING  HEIGHT 

LIMITATIONS,  94th  Cong.,  2d   Session  (Committee  Print,  l'»76) 

•^   Rcnl  E<lntc  Go>stp — Important  Aiiu'iidmciits  to  the  Building  Re'^iilnlions,  THE  EVENING  ST.\R,  July 

28,  1894,  at  9. 

''  H.R.  11023,  55th  Cong.,  3d  Sess.  (1898). 

8  H.R.  REP.  NO.  1704,  55th  Cong.,  3d  Sess.  2  (1898);  S.  REP.  NO.  15.32,  55th  Cong.,  3d  Sess.  1  (1898); 

emphasis  added. 

"^  .30  STAT.  922,  Sec.  4  (1899). 

'0   M.,  Sec.  6. 
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The  1910  act  gave  the  Board  of  Commissioners  the  power  to  approve  "spires,  towers, 
domes,  minarets,  pinnacles,  pent  houses  over  elevator  shafts,"  and  similar 
structures  built  above  the  height  limits.  The  statute  also  provided  that  "pent 
houses... shall  be  set  back  from  the  exterior  zualls  distances  equal  to  their  respective 
heights  above  the  adjacent  roof."'^'^ 

The  Supreme  Court  has  provided  guidance  on  statutory  interpretation.  "Where  ... 
resolution  of  a  question  of  federal  law  turns  on  a  statute  and  the  intention  of 
Congress,  we  look  first  to  the  statutory  language  and  then  to  the  legislative  history  if 
the  statutory  language  is  not  clear. "i^  The  interpreter's  task  is  "to  interpret  the 
words  of  [the  statute]  in  light  of  the  purposes  Congress  sought  to  serve."'^ 

The  various  committee  reports  on  the  legislation  all  noted  that  the  prior  law 
allowed  the  erection  of  structures  above  a  roof,  but  did  "not  require  them  to  be 
fireproof  nor  set  back  from  the  exterior  walls."''*  In  describing  the  bill  during  debate, 
Representative  Philip  R.  Campbell,  a  member  of  the  Committee  on  the  District  of 
Columbia  stated:  "The  regulations  now  permit  buildings  to  be  erected  to  the  height 
of  one  story  below  the  provisions  of  this  bill.  We  are  practically  raising  the  limit 
one  story,  and  providing  for  fireproof  material  and  construction.  ...  This  bill  does 
not  permit  the  increase  of  height  of  buildings  materially — only  one  story."  '5 

From  this  and  similar  comments  during  the  debate,  it  is  apparent  that  the  reason  for 
the  requirement  that  penthouses  be  set  back  from  exterior  walls  was  so  a  penthouse 
would  not  appear  to  be  an  additional  story  of  a  building.  Newspaper  coverage  of  the 
legislation  supports  this.  The  EVENING  STAR,  for  example,  in  criticizing  the 
amendment  to  raise  the  height  of  buildings  on  the  north  side  of  Pennsylvania 
Avenue,  described  the  purpose  of  the  bill  as  creating  "a  system  of  maximum 
heights,  wisely  adopted  several  years  ago  to  prevent  unevenness  in  the  sky  line  and 
to  exclude  freak  architecture  from  the  capital's  streets."'^ 

Since  its  enactment  in  1910,  the  Height  Limits  Act  has  been  assaulted  frequently. 
Some  of  these  transgressions  were,  I  regret  to  sav,  instigated  by  Congress.  On  five 
occasions,  bills  were  approved  providing  exemptions  to  the  height  limit  for  specific 
buildings.  These  measures  generated  extensive  debate  and  controversy,  particularly 
when,  in  1926,  Congress  approved  an  exception  allowing  the  National  Press  Club  to 
rise  140  feet  above  F  Street.''' 


"   Pub.  L.  No.  196,  36  Stat.  452.  Sec.  5  (1910);  emptiasis  added. 

'2  Blum  V.  Stcnson,  465  U.S.  886,  896  (1984). 

'■^  Dickerson  v.  Next'  Banner  Institute,  Inc..  460  U.S.  103,  118  (1983)  (quoting  Chapman  v.  Houston 

Welfare  Rights  Orf^anizatwii.  441  U.S.  600,  608  (1979)). 

'■*  H.R.  REP.  NO.  720,  61st  Cong.,  2d  Sess.  2  (1910);  S.  REP.  NOS.  494  and  581,  61st  Cong.,  2d  Sess.  2 

(1910). 

'5  45  CONG.  REC.  4535  (April  11,  1910). 

16  A  Pernicious  Amendment,  THE  EVENING  STAR,  Mav  5,  1910,  at  9. 

'7  44  Stat.  298  (1926). 
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During  the  debate  on  the  National  Press  Club  building.  Representative  John  Hill  of 
Maryland  called  his  colleagues  attention  "to  the  fact  that  there  is  a  constant  tendency 
to  destroy  the  zoning  regulations  and  other  protections  which  have  been  enacted  in 
order  that  the  Capital  City  should  retain  and  develop  its  unique  beauty."'*'  Senator 
William  H.  King  of  Utah  lamented  the  deviation  from  the  city  plan  envisioned  by 
Washington  and  L'Enfant:  "One  does  not  need  to  be  an  artist  or  an  architect  or  a  city 
planner  or  possessed  of  aesthetic  tastes  to  understand  what  these  departures  (from  a 
system  of  proper  development]  mean  to  the  city  of  Washington  and  to  what  extent 
they  impair  the  beauty  of  the  city  and  the  harmony  of  its  development."'''  Senator 
King's  observations  ring  just  as  true  today. 

Protection  of  the  Federal  Interest 

Fortunately,  Congress  has  far  more  often  acted  to  protect  the  aesthetic  integrity  of 
the  National  Capital  than  to  degrade  it.  When  Washington,  D.C.  was  granted 
"home  rule"  in  1973,  the  extent  of  control  the  new  local  government  would  have 
over  Federal  interests  was  a  matter  of  great  concern. ^o  Congress  thus  expressly 
prohibited  the  City  Council  from  enacting  "any  act,  resolution,  or  rule  which 
permits  the  building  of  any  structure  within  the  District  of  Columbia  in  excess  of  the 
height  limitations"  contained  in  the  1910  act. 2'  Representative  Gilbert  Gude  of 
Maryland  explained  the  purpose  of  the  amendment  during  mark-up  of  the  home 
rule  legislation: 

What  1  am  pointing  on  in  regard  to  the  height  limitation  is,  that  this  is 
just  not  an  archaic  provision  of  the  law.  I  think  it  is  something  which 
Congress  wishes  to  keep  in  order  that  the  Federal  City  have  the  beauty 
and  set  off  the  monuments,  and  make  it  the  attractive  Capitol  that 
brings  the  people  from  all  over  the  country  and  all  over  the  world  to 
visit.  This  is  the  reason,  the  basic  reason  in  my  opinion,  for  this  height 
limitation. ^2 

The  Committee  on  the  District  of  Columbia  does  not  take  lightly  Federal 
intervention  in  local  matters.  When  considering  whether  its  involvement  is 
warranted,  the  Committee  routinely  asks  the  following  questions;  (1)  Does  the  local 
action  violate  the  United  States  Constitution?  (2)  Does  it  violate  the  Home  Rule 
Act?  (3)  Does  it  violate  a  Federal  interest?  Applying  these  as  recently  as  1991, 
Congress  acted  to  prevent  a  waiver  of  the  ^height  limit  for  a  proposed  Pennsylvania 
Avenue  Corporation  building.^^ 


18  67  CONG.  REC.  6013  (1926). 
"  67  CONG.  REC.  7487  (1926). 

20  See,  e.g.,  Committee  on  the  District  of  Columbia,  DISTRICT  OF  COLUMBIA  SELF-GOVERNMENT 
AND  GOVERNMENTAL  REORGANIZATION  ACT,  H.R.  REP.  NO.  482,  93d  Cong.,  1st  Sess.  3  (1973). 

21  Pub.  L.  No.  93-18,  Sec.  602(a)(6)  (1973). 

22  Committee  on  the  District  of  Columbia,  HOME  RULE  FOR  THE  DISTRICT  OF  COLUMBIA,  1973-1974, 
93cl  Cong.,  2d  Sess.  1125  (Committee  Print,  1976). 

23  Pub.  L.  No.  102-11  (1991). 
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During  consideration  of  the  1991  disapproval  resolution,  a  number  of  Members  of 
Congress  spoke  to  the  purpose  of  the  height  limits  statute.  Senator  Carl  Levin  of  the 
Committee  on  Governmental  Affairs  warned  that  failure  to  disapprove  the  City 
Council  action  would  set  a  dangerous  precedent,  marking  the  "practical  end  of  the 
Building  Height  Limitations  Act." 

One  of  the  unique  and  endearing  elements  to  the  design  of  this  great 
city  is  the  relatively  low  height  of  our  buildings,  which  reinforces  the 
beauty  and  prominence  of  our  national  monuments.  ...  As  Members  of 
Congress,  with  direct  jurisdiction  and  responsibility  for  the  Building 
Height  Limitation  Act,  it  is  appropriate  for  us  to  intervene  to  stop  this 
recent  action  by  the  D.C.  Council  in  order  to  protect  the  national 
interest. 2-* 

Representative  Eleanor  Holmes  Norton,  the  District's  own  elected  Member  of 
Congress  stated:  "Encroachment  on  the  skyline  ...  is  for  us  defilement  of  our 
hometown.  The  skyline  is  more  than  the  Federal  interest;  it  is  profoundly  a  local 
love. "25 

As  in  1991,  the  type  of  administrative  interpretation  at  issue  in  the  GW-WETA  case 
truly  would  harm  the  Federal  interest  by  facilitating  the  end  of  effective  height 
limits  in  the  Nation's  Capital.  I  will  steadfastly  oppose  this  project— and  similar 
ones  that  are  certain  to  follow  this  one. 

H.R.  4121   Would  Further  Confirm  That  the  Proposed  Structure  is  Unlawful 

The  District  of  Columbia  Building  Heights  Act  of  1994  would  prohibit  issuance  of  a 
construction  permit  for  the  GW-WETA  building  as  presently  designed. 

The  bill  includes  the  following  features: 

•  Clarifies  that  a  "street"  fronting  a  structure  is  what  we  normally  consider  to  be 
a  street,  and  that  an  "exterior  wall"  is  simply  any  outside  or  bounding  wall  of 
a  building. 

•  Significantly  increases  the  penalty  for  violating  the  Height  Limits  Act  to 
$10,000  per  day  (up  from  a  maximum  of  $100  per  day).  In  the  case  of  violation 
of  a  court  injunction,  the  penalty  could  be  $100,000  (up  from  a  maximum  of 
$500).  The  current  penalties  are  so  shamefully  outdated  that  they  lack  any 
deterrent  effect. 

•  Gives  the  National  Capital  Planning  Commission  and  its  members  a  more 
defined  and  authoritative  role  in  applying  and  enforcing  the  Height  Limits 
Act. 


-■*  137  CONG.  RECORD,  S2527  (dailv  ed.,  Feb.  28,  1991). 
-^   137  CONG.  RECORD,  H1441  (dailv  ed..  Mar.  6,  1991). 
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With  minor  modification,  the  GW-WETA  proposal  can  comply  with  the  law.  My 
obligation  to  the  Federal  interest  motivates  defense  of  the  aesthetic  character  of  this 
capital  city.  In  the  words  of  Justice  Douglas,  "it  is  within  the  power  of  the  legislature 
to  determine  that  the  community  should  be  beautiful  as  well  as  healthy. "^^ 

I  appreciate  the  commitment  you  and  your  clients  share  with  me  on  this  issue,  and 
trust  you  will  continue  to  keep  me  informed  regarding  developments  in  the  case. 


Sincerely,— r 


PETE  STARK 
Chairman 


cc:  Ms.  Jean  Swift 
Chair,  ANC  2A 


-^   Pcniinii  ct  ttl.  Executing  v.  I'.irkcr  <•(  »/..  .148  US.  3.1  (1954). 
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CABLE  ADDRESS:  WILAN 

telecopier:  2oa-457-7ei4 


WRITER'S  DIRECT  DIAL. 


Wilkes,  Artis,  Hedrick  &  Lane 

Chartered 

Attorneys  at  Law 

leee  K  Street,  N.  W. 

Suite  iioo 

Washington,  D.  C.  20006-2897 

(202)457-7800 
April    6,     1994 


ANNAPOLIS.  MARVLAND 

BCTHESDA.  MARYLAND 

FAIRFAX.  VIRGINIA 


BY  HAND 

D.C.  Zoning  Commission 
441  4th  Street,  N.W. 
Suite  210 
Washington,  D.C.   20001 

Re:   Zoning  Commission  Case  No.  93-9C 

Dear  Members  of  the  Commission: 

In  accordance  with  the  deadline  established  by  the  Zoning 
Commission  in  the  letter,  dated  March  28,  1994,  from  the  Office 
of  Zoning,  the  Applicants,  The  George  Washington  University  and 
the  Greater  Washington  Education  Telecommunications 
Association,  hereby  submit,  for  the  consideration  of  the 
Commission,  the  attached  statement  concerning  H.R.  4121  as  it 
relates  to  the  subject  application. 

The  Applicants  request  that  the  Commission  take  final 
action  to  grant  the  application  in  accordance  with  the  terms  of 
the  proposed  action,  taken  on  January  10,  1994,  which  has  the 
favorable  recommendation  of  the  National  Capital  Planning 
Commission. 


k^k. 


Steven  E.  Sher 

Director  of  Zoning  Services 


Very  truly  yours, 

Wilkes,  Artis,  Hedrick  and  Lane, 
Chartered 


Attachment 
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CERTIFICATE  OF  SERVICE 


I  HEREBY  CERTIFY  that  copies  of  the  Applicants'  Comments 
on  H.R.  4121,  dated  April  6,  1994,  were  mailed  first-class, 
postage  prepaid,  this  6th  day  of  April,  1994  to:  Paul  F. 
Interdonato,  Esquire,  Interdonato,  Reilly  &  Comstock,  5225 
Wisconsin  Avenue,  N.W.,  Suite  300,  Washington,  D.C.  20015;  ANC 
2A,  c/o  James  T.  Draude,  Driscoll  &  Draude,  1230  31st  Street, 
N.W.,  Second  Floor,  Washington,  D.C.  20007;  Marianna  Moore,  Co- 
Chairman,  West  End  Tenants  Association,  2124  Eye  Street,  N.W., 
Washington,  D.C.  20036;  and  Albert  G.  Dobbins,  III,  Director, 
D.C.  Office  of  Planning,  415  12th  Street,  N.W.,  5th  Floor, 
Washington,  D.C.   20004. 


Steven  E.  Sher 

Director  of  Zoning  Services 
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BEFORE  THE  ZONING  COMMISSION  OF  THE  DISTRICT  OF  COLUMBIA 


ZONING  COMMISSION  CASE  NO.  93-9C 

THE  GEORGE  WASHINGTON  UNIVERSITY 

AND  THE  GREATER  WASHINGTON  EDUCATION 

TELECOMMUNICATIONS  ASSOCIATION, 

APPLICANTS 


APPLICANTS'  COMMENTS  ON  H.R.  4  121 
THE  DISTRICT  OF  COLUMBIA  BUILDING  HEIGHTS  ACT  OF  1994 

I. 
Introduction 

At  its  public  meeting  held  on  January  10,  1994,  by  unanimous 
vote,  the  Zoning  Cominission  took  proposed  action  to  approve  the 
application  for  consolidated  review  of  a  planned  unit  development 
and  a  related  amendment  to  the  Zoning  Map  from  R-5-D  to  C-3-C  for 
lot  880  in  Square  101,  located  at  the  northeast  corner  of  the 
intersection  of  21st  and  H  Streets,  N.W.   The  application 
requested  approval  to  construct  an  eight  story  building  to  be 
jointly  occupied  by  the  Greater  Washington  Education 
Telecommunications  Association  (WETA)  and  The  George  Washington 
University  (GWU) . 

The  Commission's  decision  followed  extensive  and  careful 
consideration  of  the  entire  case,  including  detailed  and  specific 
attention  to  whether  the  proposed  building  complied  with  the 
requirements  of  the  Act  of  1910  (the  "Height  Act"  or  the  "Act") 
(■36  Stat.  452,  June  1,  1910,  D.C.  Code,  §5-405  et  seq.,  (1931)). 
The  building  as  designed  has  a  height  of  approximately  100  feet 
facing  21st  and  H  Streets,  a  height  that  is  ten  feet  lower  than 
the  maximum  height  of  110  feet  permitted  under  the  Act  (the  width 
of  the  street  plus  twenty  feet) .   The  roof  over  the  studios  at 
the  rear  is  at  a  height  of  less  than  110  feet  and  the  total 
height  of  the  building  and  penthouses  is  approximately  ten  feet 
lower  than  the  total  height  permitted. 

The  building  is  lower  than  the  2000  Pennsylvania  Avenue 
building  immediately  to  the  north  which  was  also  a  PUD  approved 
by  the  Zoning  Commission  and  which  fronts  on  Pennsylvania  Avenue. 
The  height  steps  down  to  the  campus  of  George  Washington 
University  to  the  south.   The  roof  structures,  required  for  the 
building  to  operate,  have  been  located  and  designed  to  minimize 
the  view  from  the  street  and  from  public  space.   Based  on  input 
and  direction  from  both  the  Office  of  Planning  and  the  Zoning 
Commission,  the  materials  and  color  of  the  roof  structure,  as 
well  as  the  color  of  the  antennas,  have  been  carefully 
coordinated  and  developed  with  architectural  detailing  to  assure 
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the  appropriate  relationship  between  the  roof  structure  and  the 
main  building. 

In  response  to  issues  raised  by  Advisory  Neighborhood 
Ccnriission  (ANC)  2A  and  the  commants  of  Joseph  F.  Bottner,  Jr., 
the  Zoning  Administrator,  the  applicants  revised  the  design  of 
the  building  over  the  studios,  to  lower  the  grid  above  the  studio 
and  included  a  solid  roof  below  the  110  foot  height,  to  assure 
that  the  building  complied  with  the  consistent  interpretation  and 
application  of  the  Act  of  1910.   Mr.  Bottner  reviewed  the  revised 
design  and  advised  the  Commission  that  the  building  complies  with 
the  Act  of  1910  and  that  the  Commission  could  approve  the  roof 
structures  as  part  of  the  PUD  process. 

The  proposed  action  was  referred  to  the  National  Capital 
Planing  Commission  (NCPC) ,  as  required  by  the  Zoning  Act  as 
amended  by  the  Home  Rule  Act.   At  its  March  3,  1994,  meeting, 
during  almost  four  hours  of  debate,  the  NCPC  heard  comments  from 
its  staff,  the  applicants  and  others  on  the  appropriate 
application  of  the  Act  of  1910.   By  report  dated  March  3,  1994, 
adopted  by  a  vote  of  7-5,  the  NCPC  advised  the  Zoning  Commission 
that  "the  proposed  Planned  Unit  Development  and  related  amendment 
to  the  Zoning  Map  of  the  District  of  Columbia  would  not  adversely 
affect  the  Federal  Establishment  or  other  Federal  interests  and 
would  not  be  inconsistent  with  the  Comprehensive  Plan  for  the 
National  Capital."   As  related  to  the  1910  Height  Act  issue,  ten 
of  the  twelve  members  expressed  approval  of  or  no  objection  to 
the  building  and  roof  structures. 

The  Zoning  Commission  was  scheduled  to  take  final  action  on 
the  application  at  its  public  meeting  held  on  March  14,  1994. 
However,  due  to  a  delay  in  the  preparation  and  delivery  of  a 
draft  order  for  consideration  by  the  Commission,  action  was 
postponed  until  a  special  meeting  held  on  March  24,  1994. 

On  March  23,  1994,  Congressman  Stark  introduced  H.R.  4121, 
the  District  of  Columbia  Building  Heights  Act  of  1994.   A 
section-by-section  analysis  of  the  bill  is  attached  as  Exhibit  1 
and  a  detailed  summary  and  review  of  the  bill  is  attached  as 
Exhibit  2.   That  bill,  if  adopted,  would  rewrite  the  Act  of  1910 
with  specific  applicability  to  roof  structures  and  the  process  of 
enforcement.   The  bill  would: 

Completely  rewrite  the  provisions  applicable  to  roof 
structures,  towers  and  other  elements  above  the  normal 
building  roof,  by  limiting  all  roof  structures  to  eighteen 
feet,  six  inches  in  height,  and  by  requiring  all  elements, 
including  spires,  towers,  domes  and  architectural 
embellishments,  to  be  set  back  1:1  from  all  exterior  or 
bounding  walls  of  a  building; 
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Require  NCPC  to  approve  all  roof  structures  on  all 
buildings,  consequently  giving  NCPC  equal  status  to  the 
Mayor  and  the  Department  of  Consumer  and  Regulatory  Affairs 
in  review  of  permit  applications;  and 

Reword  the  provisions  of  the  Act  regarding  streets 
interrupted  by  public  spaces  or  reservations,  in  effect, 
overturning  a  1986  United  States  District  Court  decision  in 
the  case  involving  Techworld.  Techworld  Development   Corp. 
V.    D.C.    Preservation   League,    648  F.Supp.  106  (D.D.C.  1986). 

Congressman  Stark's  designee  sat  on  the  NCPC  when  the  proposed 
action  was  considered,  and  voted  with  the  minority  on  the  report 
to  the  Zoning  Commission. 

When  the  Zoning  Commission  met  on  March  24,  1994,  the 
Federal  members  on  the  Commission  noted  that  they  had  been  made 
aware  of  the  introduction  of  H.R.  4121.   Even  though  the  record 
was  closed,  the  Commission  voted  to  defer  final  action  and  reopen 
the  record  for  the  limited  purpose  of  allowing  the  parties  to 
respond  to  the  impact  of  H.R.  4121  on  the  PUD.^' 

The  applicants,  WETA  and  GWU,  hereby  submit  their  comments 
with  respect  to  H.R.  4121. 

II. 
H.R.  4121  i3  a  Bill  and  not  a  Law 

H.R.  4121  is  simply  a  bill  that  has  been  introduced  in  the 
Congress.   It  has  no  legal  affect  on  the  actions  of  this 
Commission  or  any  other  body.   It  is  proposed  legislation  which 
may  or  may  not  be  adopted,  in  its  present  form  or  as  amended. 
H.R.  4121  is  not  an  act  which  is  binding  on  the  Zoning 
Commission.   The  bill  must  undergo  rigorous  review  through  both 
houses  of  Congress  and  ultimately  be  approved  and  signed  by  the 
President,  if  it  proceeds  at  all. 


-'  For  the  record,  the  applicants  object  to  the  Commission's 
receipt  of  H.R.  4121  into  the  record  of  this  case.  A  member  of 
Congress  has  no  more  standing  than  any  other  individual  to 
introduce  material  into  a  record  in  a  contested  case  proceeding 
where  he  is  not  a  party  and  the  record  is  closed.  Moreover,  the 
issue  raised  was  fully  discussed  and  considered  by  the  Commission 
on  the  record.  See  for  example,  the  Transcript  of  the  Public 
Hearing,  Volume  II,  pp. 74-75,  95-96;  the  Motion  to  Dismiss  filed  by 
ANC  2A,  Exhibit  Nos.  35  and  36  of  the  record;  Applicants'  Response 
to  the  Motion  to  Dismiss,  Exhibit  No.  46;  ANC  2A's  Post-Hearing 
Memorandum  regarding  Height  of  Buildings  Act,  Exhibit  No.  87;  and 
Applicants'  Memorandum  of  Law  Regarding  Compliance  with  the  Act  of 
1910,  part  of  Exhibit  No.  88). 
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In  this  regard,  H.R.  4121  is  no  different  from  any  other 
proposed  legislation  before  either  the  District  of  Columbia 
Council  or  Congress.   It  can  have  no  impact  on  the  decision  of 
the  Zoning  Commission  because  it  is  not  an  effective  law.   It  is 
a  well  established  legal  principle  that  an  agency  must  be  guided 
by  and  is  bound  by  the  law  in  effect  on  the  day  that  a  decision 
is  made.   See,  for  example  Scholtz   Partnership   v.    D.C.    Rental 
Accommodations   Commission,    427  A. 2d  905  (D.C.  1981)  ("The  correct 
first  step,  however,  is  to  recognize  that  an  administrative 
agency  must  apply  the  law  in  effect  at  the  time  of  its  decision 
in  order  to  avoid  sanctioning  illegal  conduct.")  and  Ziffrin   v. 
United   States,    318  U.S.  73,  78,  63  S.Ct.  465,  468,  87  L.Ed.  621 
(194  3)  (We  are  convinced  that  the  [Interstate  Commerce] 
Commission  was  required  to  act  under  the  lav;  as  it  existed  when 
its  order  ...  was  entered.") 

Because  of  the  substantive  problems  with  the  bill  and 
because  of  the  catastrophic  impact  that  the  bill  will  have  on  the 
ability  to  construct  buildings  in  the  District  of  Columbia,  the 
applicants  believe  that  it  is  highly  unlikely  that  the  bill  would 
be  passed  in  its  present  form,  if  at  all.   The  applicants  believe 
that,  not  only  is  the  bill  blatantly  contrary  to  the  expressed 
mechanism  for  dealing  with  the  Federal  interest  in  local  matters, 
it  is  also  contrary  to  the  letter  and  intent  of  Congress  in 
enacting  the  1910  Height  Act  provisions,  which  have  resulted  in 
an  appropriately  beautiful  horizontal  city.   See  Section  III, 
below. 


III. 

H.R.  4121  is  Contrary 

to  the  Existing  Congressional  Statutory 

Scheme  for  Determining  Federal  Interests 

The  District  of  Columbia  Self  Government  and  Governmental 
Reorganization  Act  (December  24,  1973,  87  Stat.  810,  Pub.  L.  93- 
198)  established  a  number  of  mechanisms  for  involving  the  Federal 
Government  in  local  land  use  decisions.   First,  the  Zoning  Act 
specified  the  composition  of  the  Zoning  Commission  to  include  two 
Federal  officials,  the  Director  of  the  National  Park  Service  and 
the  Architect  of  the  Capitol,  as  well  as  three  citizen 
representatives  of  the  District  of  Colurfcia  nominated  by  the 
Mayor  subject  to  the  advice  and  conser.r.  cf  the  Council. 

Second,  the  Home  Rule  Act  amended  t.'-.e  Zoning  Act  to  provide 
that  before  the  Zoning  Commission  could  take  final  action  on  any 
proposed  amendment  to  the  Zoning  Regulations  or  Maps,  a  proposed 
action  must  be  referred  to  NCPC  for  corment  and  review.   See  D.C. 
Code,  §5-417,  attached  as  Exhibit  3.   The  sole  statutory 
authority  to  determine  whether  or  not  a  project  is  consistent 
with  the  Federal  interest  is  therefore  vested  in  the  NCPC. 
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In  this  particular  case,  the  proposed  PUD  and  map  amendment 
were  duly  referred  to  the  NCPC.   The  NCPC,  after  four  hours  of 
detailed  discussion,  presentations,  documentation  and  exhibits, 
determined  that  the  proposed  PUD  was  not  adverse  to  the  Federal 
interest  and  was  not  inconsistent  with  the  comprehensive  plan  for 
the  National  Capital.   The  majority  of  the  discussion  by  the 
applicant,  its  representatives,  the  Commission  and  all  interested 
persons  related  to  the  1910  Height  Act  and  how  the  building  and 
the  roof  structure  had  been  carefully  designed  so  as  to  come  well 
below  the  maximum  permitted  height  and  to  present  the  best 
relationship  to  the  surrounding  structures.   Also  addressed  were 
the  technical  and  architectural  reasons  that  the  roof  structures 
could  not  and  should  not  be  set  back  from  the  side  and  rear 
building  walls. 

H.R.  4121,  as  a  piece  of  proposed  legislation  by  a 
dissenting  member  of  the  Commission,  cannot  and  does  not  in  any 
way  contravene  the  Congressional ly  established  structure  for 
review  of  the  impact  of  a  planned  unit  development  and  zoning  map 
amendment  on  the  Federal  interests. 

IV. 

A  Minority  View  Should  Not  Legally 

or  Equitably  Override  the  Considered  Judgment 

of  the  National  Capital  Planning  Commission 

All  members  of  the  NCPC  take  an  oath  to  implement  their 
duties  with  care  and  to  uphold  the  laws  of  the  United  States.   As 
it  relates  to  the  review  of  this  project,  each  commissioner 
presented  his  or  her  views  as  to  the  roof  structures  and  the 
relationship  of  the  building  to  the  1910  Height  Act.   With  regard 
to  the  specific  issue  of  compliance  with  the  Height  Act,  ten  of 
the  twelve  commissioners,  including  the  designee  of  the  Chairman 
of  the  Senate  Committee  on  Governmental  Affairs,  noted  that  the 
project  had  no  adverse  impact  on  the  Federal  interest.   One  of 
the  dissenting  members  of  the  NCPC  was  a  representative  from 
Congressman  Stark's  office,  his  designee  on  the  NCPC. 

The  effect  of  the  bill  is  to  thwart  the  considered  judgment 
of  the  Commission  as  a  Federal  body  and  its  determinations  that 
the  project  is  appropriate  under  the  applicable  laws  and  that  the 
project  was  consistent  with  the  federal  interest.   A  minority 
position  should  not  be  permitted  to  undermine  the  agency's 
position  recommending  approval.   It  is  further  noteworthy  that 
only  two  members  of  the  NCPC  have  the  ability  to  directly 
introduce  legislation  to  overturn  an  NCPC  decision,  yet  those  two 
members  have  no  greater  statutory  role  on  the  NCPC  than  any  other 
commissioner  and  one  of  those  two  members  has  voted  for  the 
project. 
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V. 

H.R.  4121  is  Directly  Contrary 

to  the  Provisions  of  the  1910  Height  Act 

and  the  Federal  Interest 

Building  height  legislation,  originally  requested  by  the 
D.C.  Commissioners  and  first  enacted  by  the  Congress  in  1899,  has 
provided  the  consistent  framework  for  height  limitations  in  the 
District  of  Columbia.   While  the  Act  is  indeed  a  "federal  law," 
it  is  a  Federal  law  solely  because  the  D.C.  Commissioners  lacked 
the  authority  to  implement  such  controls. 

In  reenacting  and  expanding  the  Height  Act  provisions  in 
1910,  Congress  was  very  careful  to  place  the  total  and  exclusive 
administration  and  enforcement  of  the  Act  in  the  officials  of  the 
District  of  Columbia.   This  is  where  the  administration  and 
enforcement  should  be,  since  Congress  is  not  in  a  position  to  act 
as  a  regulatory  agency  on  every  building  permit  application  in 
the  District  of  Columbia.   As  pointed  out  in  previous 
submissions,  including  the  applicants'  submission  to  both  the 
Zoning  Commission  and  the  NCPC  leading  to  its  favorable 
recommendation  (a  copy  of  the  submission  to  NCPC  is  attached  as 
Exhibit  4 ) .  the  1910  Height  Act  has  had  a  consistent  application 
with  regard  to  roof  structures  for  eighty-four  years.   Indeed, 
the  1910  Act  and  its  present  interpretation  has  predominantly 
shaped  the  horizontal  nature  of  the  District's  buildings. 

The  major  thrust  of  the  1910  Height  Act  was  to  control  the 
height  of  buildings,  as  related  to  the  width  of  streets.   The 
control  of  roof  structures  was  and  is  a  minor  part  of  the  Act, 
designed  to  provide  for  the  housekeeping  and  functional 
requirements  which  even  in  1910  were  recognized  as  necessary  for 
a  building.   The  essential  integrity  of  the  controls  of  the  1910 
Act  is  not  now  and  never  has  been  an  issue. 

Certain  roof  structure  elements,  i.e.,  elevator  penthouses, 
fire  sprinkler  tanks  and  ventilation  shafts,  were  required  to  be 
set  back  from  exterior  walls  on  a  1:1  basis.   Exterior  walls  have 
always  been  deemed  to  be  walls  that  face  on  a  street.   "Exterior 
walls"  to  the  general  public  are  walls  which  front  on  public 
streets.   All  other  walls,  side  and  rear  walls,  are  variable  as 
to  whether  they  are  visible  or  not,  or  even  whether  they  are 
"exterior"  or  not.   Consequently,  the  eighty-four  year 
interpretation  of  "exterior  walls"  is  entirely  rational  and 
represents  contemporaneous  construction.   See  Udall    v.    Tallman, 
380  U.S.  1,  17  (1964) . 

The  1910  Act  was  never  intended  to  be  regulatory  in 
function;  i.e.,  it  is  not  a  detailed  set  of  regulations  governing 
the  very  specific  nature  of  roof  structures.   Rather,  those 
details  were  left  by  Congress  to  the  judgment  of  District  of 
Columbia  officials.   For  example.  Congress  gave  the  sole 
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authority  for  establishing  the  heights  on  building  adjacent  to 
public  buildings  to  the  D.C.  Commissioners.   See  D.C.  Code, 
§5-405(f)  (1988).  Those  functions  were  transferred  to  the  D.C. 
Council  by  Reorganization  Plan  No.  3  of  1967  (Part  IV,  Section 
402  (120),  D.C.  Code,  Volume  I  (1991))  and  continued  by  Section 
404  of  the  Home  Rule  Act.   Exclusive  enforcement  of  the  Act  was 
placed  in  the  Office  of  the  Corporation  Counsel.   See  D.C.  Code, 
§5-408  (1988). 

Over  the  years,  the  Zoning  Commission  has  enacted  the 
detailed  regulations  to  control  overall  height  and  the  height  of 
roof  structures  and  has  applied  the  Act  in  a  uniform  manner. 
Today,  both  the  Zoning  Commission  and  the  Board  of  Zoning 
Adjustment  may  approve  roof  structures  which  do  not  meet  the 
specific  standards  set  forth  in  the  Zoning  Regulations  but  which 
otherwise  conform  to  the  1910  Act.   Importantly,  the  Zoning 
Regulations  recaiire  that  the  1910  Height  Act  shall  be  followed  in 
all  respects. 

The  controls  on  roof  structures  increased  dramatically 
beginning  in  1958  with  the  new  Zoning  Regulations.   These 
controls,  of  course,  were  more  restrictive  than  the  1910  Height 
Act.   Significantly,  within  the  invariable  limits  of  the  1910 
Height  Act,  the  Regulations  have  provided  the  authority  for  the 
Zoning  Commission  to  adjust  its  own  more  restrictive  provisions 
in  those  circumstances  where  the  net  result  is  to  carry  out  the 
spirit  and  intent  of  the  1910  Height  Act  and  the  related  Zoning 
Regulations . 

In  the  eighty-four  years  since  the  1910  Height  Act  took 
effect,  many  areas  of  this  city,  such  as  Pennsylvania  Avenue,  the 
Federal  Triangle,  the  old  downtown  east  of  15th  Street  and  the 
new  downtown  in  and  around  the  K  Street  and  Connecticut  Avenue 
corridors,  have  been  largely  constructed.   Virtually  hundreds  of 
buildings,  including  older  buildings  such  as  Garfinckel's  and  the 
Hecht  Company  building  on  7th  Street,  Federal  buildings  such  as 
the  Veterans  Administration  building  and  the  Export-Import  Bank 
on  Vermont  Avenue  and  newer  buildings  along  major  streets  such  as 
K  Street,  Connecticut  Avenue  and  Pennsylvania  Avenue,  have  roof 
structures  that  were  carefully  designed  to  minimize  their 
appearance  and  which  did  not  provide  a  one-to-one  setback  from 
rear  or  side  bounding  walls.   Always,  however,  the  required 
setbacks  from  the  exterior  street  walls  were  maintained,  as 
required  by  the  Act. 

The  proposed  bill,  which  appears  to  have  been  drafted 
without  a  basic  understanding  of  the  relationship  of  the  Act  to 
individual  buildings,  seriously  undermines  the  1910  Height  Act  in 
many  ways: 

1.    It  wipes  out  the  very  language  of  the  1910  Height  Act 
that  relates  to  spires,  domes,  etc.,  architectural 
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embellishments  which  have  given  Washington  buildings 
their  character  within  the  horizontal,  low-scale 
skyline  mandated  by  the  Act.   A  typical  church  spire 
would  no  longer  be  permitted,  if  it  exceeded  18.5  feet 
in  height  and  was  not  set  back  from  its  roof. 

2.  The  bill  adversely  affects  the  safety  and  functioning 
of  buildings  as  required  under  the  Building  Code  in 
many  situations,  because  it  would  severely  constrain 
the  location  of  required  fire  stairs  and  mechanical 
equipment. 

3.  It  prevents  infill  buildings  from  being  constructed  in 
any  reasonable  way  from  the  standpoint  of  economics,  as 
compared  to  surrounding  jurisdictions  and  other  major 
cities,  even  within  the  strictly  regulated  height 
limitations . 

4.  The  bill  attempts  to  provide  a  regulatory  fabric  in  a 
statute  which  was  never  designed  to  deal  with  the 
details  of  construction.   The  Act  of  1910  establishes 
overall  limits  on  height  but  the  more  detailed  controls 
have  been  contained  since  1920  in  the  Zoning 
Regulations . 

5.  The  bill  restricts  the  FAR  for  roof  structures  to  0.25, 
a  standard  which  was  in  the  Zoning  Regulations  but 
which  was  repealed  by  the  Zoning  Commission  in  1976. 
The  limitation  on  coverage  to  one-half  of  the  roof  area 
has  not  been  a  part  of  regulations  to  this  point. 

6.  It  places  all  permits  issued  on  or  after  March  23, 
1994,  in  jeopardy. 

Perhaps  the  most  grasping  and  overreaching  way  in  which  the 
bill  undermines  the  1910  Act  is  the  new  level  of  administration 
and  enforcement  which  it  adds  to  an  already  established  process. 
The  legislation  proposes  that  the  NCPC  and  its  individual  members 
and  staff  would  become  a  part  of  the  administrative  process  of 
approving  individual  buildings  in  the  District  of  Columbia.   See 
H.R.  4121,  Section  3.   This  appears  to  be  a  legislative  attempt 
to  expand  the  powers  of  the  NCPC  and  to  give  it  responsibilities 
which  it  does  not  now  have.   The  budgetary,  timing  and  building 
process  consequences  of  this  additional  level  of  review  are 
staggering.   The  bill  proposes  to  place  the  members  of  NCPC  in  a 
position  to  perform  the  same  administrative  duties  as  the  Zoning 
Administrator,  a  function  for  which  they  are  clearly  not  capable 
through  either  expertise  or  structure.   The  bill  provides  no 
mechanism  to  resolve  differences  b'etween  the  NCPC  and  the 
District  where  one  agency  may  favor  a  project  and  the  other 
opposes  it. 
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The  bill  effectively  countermands  the  basic  thrust  of  the 
existing  Act,  which  was  to  force  penthouses  to  the  center  of  the 
block,  where  they  are  least  visible  from  public  space.   The  goal 
is  to  make  penthouses  as  unobtrusive  as  possible.   The  detailed 
controls  proposed  to  be  included  in  the  Act  would  become  locked 
into  place.   The  Zoning  Commission,  the  BZA  and  even  the  NCPC 
would  be  powerless  to  improve  the  overall  aesthetics  of  a 
project,  for  example,  by  spreading  equipment  out  to  the  rear  of  a 
building  and  lowering  the  overall  height.   The  bill  does  not 
recognize  the  changes  in  technology  and  the  changes  in  rooftop 
equipment  which  the  Act  addresses;  e.g.,  the  demise  of  the  fire 
sprinkler  tank  and  its  replacement  with  conventional  HVAC 
equipment. 

The  buildings  which  make  up  the  overall  appearance  of  the 
District  of  Columbia  fabric  have  been  developed  under  the  same 
consistent  interpretation  which  would  allow  the  WETA/GWU  project 
to  be  built  as  proposed.   Approval  of  the  proposed  building  sets 
no  precedents  and  reaches  no  new  heights,  literally  or 
figuratively. 

VI. 
The  Bill  Should  Not  Apply  to  this  Project 

The  WETA/GWU  project  was  designed  mindful  of  all  the  current 
laws  and  regulations  and  interpretations  thereof.   The  building 
was  also  designed  to  meet  the  program  needs  of  both  organizations 
and  to  blend  in  with  the  design,  height  and  bulk  of  surrounding 
properties.   Lengthy  discussions  with  the  Office  of  Planning  led 
to  refinements  in  the  height  and  bulk,  particularly  as  to  the 
overall  height,  the  cornice  lines,  the  location  of  antennas  and 
the  view  of  the  building  and  its  rooftop  systems  from  public 
space.   The  Zoning  Administrator  (by  letter  dated  December  10, 
1993),  the  Zoning  Commission  (in  its  discussion  of  the  case  on 
January  10,  1994)  and  the  NCPC  (in  its  discussion  on  March  3, 
1994,  and  its  sulasequent  report  of  the  same  date)  have  all 
concurred  that  the  building  meets  the  current  law  and  standards. 
The  building  as  designed  does  not  and  cannot  meet  the  literal 
requirements  of  the  bill  as  it  is  now  proposed. 

Even  if  H.R.  4121  were  an  appropriate  bill  for  consideration 
by  Congress,  law  and  equity  demand  that  this  building  be 
approved.   The  Zoning  Commission  should  follow  the  consistent 
practice  and  allow  this  building  to  proceed.   If  the  Congress 
enacts  this  bill,  or  some  variation  of  it,  and  the  applicants 
have  not  received  a  building  permit  which  would  vest  their 
rights,  then  the  applicants  would  have  to  decide  at  that  point 
whether  to  go  forward  with  the  project  at  all  or  whether  to 
challenge  the  legislation  in  another  forum.   The  Zoning 
Commission  should  not  prejudge  that  issue  at  this  time. 


-  9  - 


507 


VII. 

Conclusion 

For  all  of  the  above  stated  reasons,  the  applicants  believe 
that  H.R.  4121  is  not  relevant  to  the  Zoning  Commission's 
consideration  of  Case  No.  93-9C.   The  applicants  therefore 
request  that  the  Zoning  Commission  proceed  to  grant  final 
approval  to  the  application  at  the  public  meeting  to  be  held  on 
April  11,  1994,  in  accordance  with  the  terms  and  conditions  of 
the  proposed  action  voted  on  January  10,  1994,  as  supported  by 
the  National  Capital  Planning  Commission. 


Respectfully  submitted, 

Wilkes,  Artis,  Hedrick  &  Lane, 
Chartered 


April  6,  1994 


Whayne  s.  Quin/ 


'^c^y 


k^w. 


Steven  E.  Sher 

Director  of  Zoning  Services 

1666  K  Street,  N.W. 
Suite  1100 

Washington,  D.C.   20006 
202-457-7800 
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Section-by-Section  Analysis  of  HR  4121 
District  of  Columbia  Building  Heights  Act  of  1994 

Section  1  -  Short  title 

Section  2  -  Limitations  on  Height  of  Buildings  in  the  District  of 
Columbia 

^(a)  -  Substitutes  "alignment"  for  "course"  in  describing  streets 
not  interrupted  by  public  spaces  or  reservations;  and 

Specifies  a  "street"  to  include  road,  avenue,  drive,  cart 
way  or  other  route  open  to  the  public  but  not  to  include 
an  alley. 

^(b)  -  Deletes  the  opening  language  of  §5-405 (h)  and  replaces  it 
with  provisions  which: 

Allow  roof  structures  not  constructed  or  used  for 
human  occupancy  (including  structures  for  machinery 
or  equipment)  above  the  normal  height  limit.  This 
replaces  language  which  specifically  lists  spires, 
towers,  domes,  minarets,  pinnacles,  penthouses  over 
elevator  shafts,  ventilation  shafts,  chimneys, 
smokestacks  and  fire  sprinkler  tanks. 

Set  a  maximum  height  for  all  roof  structures  of  18 
feet,  6  inches.   The  Act  of  1910  does  not  now  set  any 
maximum  height  for  roof  structures.   The  Zoning 
Regulations  contain  a  maximum  height  of  18  feet,  6 
inches.   The  Zoning  Regulations  can  be  varied  by  the 
Board  of  Zoning  Adjustment.   The  Act  of  1910  cannot 
be  waived  or  varied. 

Require  that  roof  structures  be  fireproof.   This  is 
no  change  from  the  present  Act. 

Limit  roof  structures  to  1/3  of  the  total  roof  area 
in  those  districts  where  there  is  a  limitation  on  the 
number  of  stories  and  1/2  of  the  total  roof  area  in 
other  districts.   The  1/3  limitation  is  currently 
contained  in  the  Zoning  Regulations.   There  is  now  no 
occupancy  limitation  for  buildings  in  districts  with 
no  limitation  on  the  number  of  stories. 

Allow  only  0.25  FAR  credit  for  roof  structures.   The 
Zoning  Regulations  now  allow  a  credit  of  0.37  FAR. 

Require  that  roof  structures  be  set  back  from 
"exterior  or  bounding  walls"  a  distance  equal  to  the 
height  above  the  adjacent  roof.   An  exterior  or 
bounding  wall  is  one  which  has  4  feet  or  more  in 
height  or  horizontal  depth  exposed  to  the  outside  and 
a  roof  is  the  exterior  surface  and  supporting 
structure  on  the  top  of  a  building.   The  present  use 
of  "exterior  wall"  in  the  Act  of  1910  has  been 
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consistently  interpreted  by  the  District  of  Colur.bia 
to  mean  a  wall  facing  the  street. 

Exempt  skylights  less  than  5  feet  in  height  from  the 
roof  structure  provisions.   The  Zoning  Regulations 
presently  exempt  structures  less  than  four  feet  in 
height. 

«;(c)  -  Raises  the  potential  penalty  for  the  owner  or  person  in 

charge  of  maintaining  any  building  in  violation  of  the  Act 
of  1910  to  a  maximum  of  $10,000  per  day  and  for  violation 
of  an  injunction  to  a  maximum  of  $100,000.   The  present 
penalty  is  between  $10  and  $100  per  day  and  $500  for 
violation  of  an  injunction. 

Section  3  -  Increase  in  Authority  of  NCPC  to  Enforce  Building 
Height  Limitations 

'(a)  -  Reguires  that: 

The  approval  of  NCPC  be  obtained  for  roof  structures 
which  exceed  the  normal  height  limit.   The  approval 
of  the  Mayor  is  presently  required,  which  is 
accomplished  as  part  of  the  building  permit  process. 

NCPC  approve  the  height  of  any  roof  structure  of  any 
building.   This  is  specified  as  a  conforming 
amendment  to  §1-2204  (c)  but  it  actually  may  broaden 
the  scope  of  review  to  include  the  height  of  any  roof 
structure,  as  opposed  to  those  which  exceed  the 
normal  height  limit  of  the  Act  of  1910. 

NCPC  must  act  within  45  days. 

•■(b)  -  Allows  the  NCPC,  as  a  whole  or  upon  the  request  of  any  of 
its  members  individually,  to  determine  whether  the  height 
of  any  proposed  building  meets  the  requirements  of  the  Act 
of  1910.   The  NCPC  has  no  jurisdiction  in  this  area  now 
unless  the  design  of  the  project  is  otherwise  subject  to 
NCPC  review. 

'(c)  -  Gives  the  NCPC  or  any  of  its  members  individually  the 

authority  to  bring  legal  actions  to  enforce  the  1910  Act. 
This  responsibility  now  is  assigned  by  the  Act  of  1910  to 
the  Corporation  Counsel. 

Section  4  -  Effective  Date 

The  law  would  apply  to  all  buildings  or  structures  for  which 
building  permits  are  issued  on  or  after  March  23,  1994. 
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Sununary  of  HR  4121 
District  of  Columbia  Building  Heights  Act  of  1994 

Introduction 

Congressman  Pete  Stark  (D-Cal.)  has  introduced  the  above- 
entitled  bill  which  would  nullify  portions  of  and  nake 
significant  changes  to  the  Height  Act  of  1910,  the  Act  of 
Congress  which  has  provided  the  basic  controls  over  the  heights 
of  buildings  in  the  District  of  Columbia.   While  the  proposed 
bill  does  not  modify  the  basic  method  by  which  the  maximum  height 
of  a  building  itself  is  determined  (which  is  to  relate  the  height 
to  the  width  of  adjoining  streets)  the  bill  vitiates  portions  of 
the  Act  as  it  relates  to  structures  on  roofs  and  the 
administration  of  the  act  as  intended  and  approved  by  Congress  in 

1910. 

] 

Substantive  Changes 

The  proposed  legislation  eviscerates  the  major  portion  of 
the  Act  that  relates  to  architectural  embellishments  such  as 
spires,  towers  and  domes,  which  would  no  longer  be  permitted 
and  would  be  prohibited  above  18  feet,  6  inches  along  with 
all  other  roof  structures. 

Roof  structures,  no  matter  what  their  nature,  may  not  exceed 
18  feet,  6  inches  in  height  above  the  roof  upon  which  they 
are  located. 

All  roof  structures  of  any  type  (even  those  that  might  be 
required  under  the  Building  Code  or  for  operation  of  the 
building)  are  required  to  be  set  back  from  all  exterior  and 
bounding  walls,  a  distance  equal  to  their  height  above  the 
roof  (a  1:1  setback).   A  new  definition  is  proposed  for  roof 
which  provides  that  the  roof  is  the  exterior  surface  and 
supporting  structure  on  the  top  of  the  building. 

A  new  definition,  contrary  to  84  years  of  consistent 
administration  of  the  1910  Height  Act,  provides  that 
exterior  walls  are  to  be  any  wall  having  a  dimension  of  four 
feet  or  more  in  height  or  horizontal  depth  exposed  to  the 
outside . 

The  maximum  FAR  credit  allowed  for  roof  structures  is  0.25 
FAR. 

Roof  structures  may  occupy  no  more  than  1/3  of  the  total 
roof  area  in  those  districts  where  there  is  a  limit  on  the 
number  of  stories  and  1/2  of  the  total  roof  area  in  all 
other  districts. 

The  bill  provides  that  height  must  be  measured  from  a  street 
whose  "alignment"  is  not  interrupted  by  a  public  space  or 
reservation.   This  is  an  apparent  attempt  to  reverse  Judge 
Bryant's  1986  ruling  in  the  Techworld  litigation  that  the 
"course"  of  K  Street  was  not  interrupted  by  Mount  Vernon 
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Square.   See  Techworld   Development    Corp.    v.    D.C. 
Preservation   League,    648  F.Supp.  106  (D.D.C.  1986). 

Process  Changes 

The  proposed  bill  would  add  an  entirely  new  and  additional 
procedure  which,  contrary  to  the  intent  of  Congress,  would 
inject  the  National  Capital  Planning  Commission  and  any 
member  of  the  Commission,  in  addition  to  the  Mayor,  into  the 
approval  process  under  the  1910  Height  Act.   The  bill  does 
not  appear  to  limit  that  role  in  any  respect. 

The  approval  of  the  National  Capital  Planning  Commission 
(NCPC) ,  in  addition  to  the  Mayor,  is  required  for  roof 
structures  above  the  normal  height  limit. 

The  NCPC  is  also  required  to  approve  the  height  of  any  roof 
structure  of  any  building. 

The  NCPC  is  authorized  to  bring  legal  action  to  enforce  the 
1910  Act. 

The  NCPC,  as  a  body  or  upon  the  request  of  any  individual 
member,  may  determine  whether  the  height  of  any  proposed 
building  meets  the  requirements  of  the  1910  Act. 

Effect  of  the  Proposed  Bill 

The  bill  undermines  the  letter  and  the  intent  of  Congress  as 
it  relates  to  the  height  of  buildings  by  proposing  to  overrule  84 
years  of  consistent  application  of  the  1910  Height  Act.   As  found 
by  the  General  Accounting  Office  in  1986,  the  Act  has  been 
properly  administered  for  over  seven  decades.   The  GAO  report 
quotes  the  NCPC ' s  opinion  "that  the  current  legislation  governing 
building  height  limitations  in  the  District  of  Columbia  serves 
the  architectural  and  aesthetic  aspects  of  buildings  in  the 
Federal  Enclave,  as  well  as  the  District  at  large, 
satisfactorily."  Height   Limitations :    Linitations   on   Building 
Heights    in    the   District   of   Columbia .       Report  of  the  General 
Accounting  Office  to  the  Honorable  Frank  R.  Lautenberg,  United 
States  Senate,  July,  1986,  p. 12. 

The  bill  is  contrary  to  eighty-fcjr  years  of  interpretation 
of  the  Act  of  1910.   The  District  Gcvernrent,  the  Zoning 
Commission  and  the  Board  of  Zoning  Adjustment  (BZA)  have 
interpreted  the  Act  to  require  setbacks  of  elevator  penthouses, 
vent  shafts  and  sprinkler  tanks  from  a  wall  facing  a  street,  not 
a  wall  which  faced  on  alley  or  was  otherwise  interior  to  a 
square.   This  interpretation  reflected  the  view  (1)  that  the 
primary  concern  for  the  public  was  the  view  from  the  public  space 
and  (2)  that  street  lines  were  fixed  and  did  not  change,  as 
opposed  to  interior  side  lot  lines  or  rear  lines  adjacent  to 
alleys,  which  could  be  changed  by  re-subdivision  or  by  changes  in 
interior  block  configurations. 
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The  ideal  location  for  penthouses  is  in  the  center  of  a 
block,  pushed  back  from  all  surrounding  streets  which  makes  the 
structures  the  most  unobtrusive.   Unless  a  square  is  developed 
with  one  building  built  at  one  time  or  all  the  buildings  in  a 
square  built  at  one  time  (in  either  instance,  an  extremely  rare 
occurrence) ,  the  bill  forces  roof  structures  to  the  center  of 
each  building,  rather  than  the  center  of  a  square.   The  result  is 
to  make  penthouses  more  visible,  rather  than  less  so  and  would 
result  in  damage  to  the  horizontal  skyline  of  the  District  of 
Columbia. 

The  bill  would  eliminate  the  ability  to  adapt  the  design  of 
rooftop  systems  to  meet  specific  circumstances  on  buildings  which 
are  at  or  below  the  limits  established  by  the  Act  of  1910.   Even 
though  some  of  the  requirements  to  be  codified  in  the  law  are  now 
part  of  the  Zoning  Regulations  (e.g.,  maximum  height  and  setbacks 
from  walls  which  are  not  street  walls) ,  those  requirements  can  be 
varied  or  modified  by  the  Zoning  Commission  or  the  BZA  in 
appropriate  circumstances  (e.g.,  to  deal  with  narrow  lots,  to 
allow  greater  horizontal  coverage  to  minimize  vertical  expansion, 
etc.).   Of  course,  neither  the  Commission  ncr  the  BZA  may  approve 
a  roof  structure  which  does  not  also  comply  with  the  Act  of  1910. 

If  the  requirements  are  part  of  the  Act,  they  cannot  be 
modified  as  part  of  any  design  review  process,  even  if  the 
rooftop  appearance  could  be  improved  and  the  maximum  height  would 
not  be  exceeded.   Architectural  responses  to  design  problems  to 
improve  roof  structure  appearance  will  be  severely  constrained. 
For  example,  a  penthouse  must  be  set  back  from  all  walls,  always 
forcing  the  core  of  a  building  to  the  center  and  not  allowing  for 
alternative  design  solutions  on  tight  sites.   Reducing  the 
permitted  density  of  roof  structures  from  0.37  FAR  to  0.25  FAR 
makes  it  more  likely  that  equipment  and  facilities  will  be  left 
uncovered  and  unscreened.   The  0.25  FAR  restriction  was  found  to 
be  unworkable  and  was  repealed  by  the  Zoning  Commission  in  1976. 

The  bill  also  removes  architectural  embellishments  from  the 
list  of  elements  permitted  above  the  normal  height.   The  bill 
would  appear  to  classify  these  design  features  as  any  other  roof 
structures  and  would  limit  them  to  the  same  height  and  impose  the 
same  setback  requirements.   The  character  of  the  city  is  at  least 
in  part  derived  from  its  architectural  embellishments  which  by 
contrast  enhance  the  horizontal ity  of  buildings.   The  bill  as 
proposed  would  not  allow  a  common  church  steeple  to  exceed  the  18 
foot,  6  inch  height  limit. 

The  bill  for  the  first  time  gives  NCPC  review  authority  over 
all  roof  structures.   The  present  Act  gives  that  authority  to  the 
Mayor,  who  accomplishes  that  review  as  part  of  the  building 
permit  process.   Additional  review  by  the  NCPC,  which  cannot 
modify  or  waive  any  of  the  requirements  of  the  Act,  is  an 
unnecessary  Federal  intrusion  into  the  local  permit  process. 
Previously,  as  held  by  the  U.S.  District  Court  and  is  apparent 
from  the  language  of  the  Act,  exclusive  authority  to  enforce  the 
Act  is  in  the  District  of  Columbia. 
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The  bill  also  seems  to  attack  the  interpretation  of  the 
width  of  streets  which  are  interrupted  by  public  spaces  or 
reservations.   In  his  1986  U.S.  District  Court  decision  on  the 
lawsuit  over  the  maximuin  height  permitted  for  the  Techworld 
project.  Judge  Bryant  upheld  the  practice  used  by  the  Surveyor  to 
evaluate  streets  which  divided  around  public  spaces,  in  that  case 
Mount  Vernon  Square.   The  bill  would  substitute  the  word 
"alignment"  for  "course,"  presumably  to  limit  the  heights  of 
buildings  which  face  other  Federal  reservations,  such  as  Farragut 
Square  or  McPherson  Square. 

Other  Impacts  of  the  Bill 

The  bill  as  proposed  would  apply  to  all  buildings  for  which 
permits  would  be  issued  after  March  23,  1994.   Even  though  the 
bill  will  not  take  effect  until  after  that  time,  there  are  many 
projects  which  may  be  approved  but  which  would  be  thrown  into 
limbo  until  after  it  is  determined  whether  and  when  the  bill 
would  become  law.   Every  building  permit  in  the  District  of 
Columbia  for  a  new  building  is  subject  to  this  serious  threat  of 
rewriting  the  1910  Height  Act.   Even  existing  buildings  which 
need  new  permits  for  repair  or  renovation  may  be  covered  by  the 
bill  . 

The  bill  proposes  to  substantially  increase  the  penalty  for 
violation  of  the  Act,  up  to  $100,000.   This  penalty  may  be 
imposed  on  an  owner  or  any  person  who  "maintains"  a  building  in 
violation  of  the  Act.   Since  the  Act  does  not  contain  any 
explicit  provisions  regarding  existing  buildings  which  may  be 
nonconforming,  there  are  significant  questions  regarding 
expansion  or  rebuilding  rights. 

The  bill  may  also  effect  any  existing  antenna  or  television 
or  radio  broadcast  tower  which  is  more  than  18  feet,  six  inches 
in  height  above  a  roof,  or  which  is  not  set  back.   The  bill  would 
delete  the  present  language  which  allows  towers,  and  the 
replacement  language  contains  no  exceptions  for  towers  to  have  a 
greater  height  or  not  follow  the  setback  requirements.   As  with 
other  roof  structures  on  existing  buildings,  the  bill  may  also 
preclude  repair  or  replacement  of  existing  antennas  or  towers 
which  extend  above  the  newly  restricted  height. 
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Zoning  and  Height  of  Buildings  §  5-417 

erty,  the  Commiasion  u  acting  legislatively  (D.C.  Cir.  1967);  Lee  v.  Diatrict  of  Columbia 

and  such  a  dedaion  is  not  subject  to  direct  ap-  Zoning  Conun'n,   App.   D.C,   411   A.2d  635 

pellate  review.  W.C.  ft  A.N.  Miller  Dev.  Co.  v.  (1980);  Interdonato  v.  District  of  Columbia  Bd. 

Diatrict  of  Columbia  Zoning  Conun'n,  App.  of  Zoning  Adjustment,  App.  D.C.  429  A.2d 

D.C.  340  A.2d  420  (1975).  looo  (1981) 
Cited  in  Geratenfeld  v.  Jett,  374  F.2d  333 

§  5-416.  Same  —  Vote  required  for  amendment. 

Any  amendment  of  the  regulations  or  any  of  them  or  of  the  maps  or  any  of 
them  shall  require  the  favorable  vote  of  not  less  than  a  full  mtgority  of  the 
members  of  the  Commission.  (June  20,  1938,  52  Stat.  798,  ch.  534,  §  4;  1973 
Ed.,  §  5-416.) 

Section  reference*.  —  Thia  section  is  re-  rezoning  of  adjoining  property  is  not  afforded 

ferred   to   in   it  5-413,   5-415,   5-423,   5-424.  his  statutory  right  to  a  reasonable  opportunity 

5-426,  5-427,  5-428,  5-429,  5-430,  5-431.  and  to  be  heard  where  only  2  of  the  5  members  of 

5-432.  the  Zoning  Commission  attend  the  public  hear- 

Opportunity  to  be  heard  denied  where  ing  to  hear  protests  against  the  rezoning.  Allen 

only  2  Commission  members  attend  pro-  v.  Zoning  Comm'n,  449  F.2d  1100  (D.C  Cir. 

teat  hearing.  —  A  landowner  who  objects  to  a  1971). 

§  5-417.  Same  —  Proposed  regulations  or  amendments; 
public  hearing;  notice;  National  Capital  Plan- 
ning Conunission. 

(a)  (1)  No  zoning  regulation  or  map,  or  any  amendment  thereto,  may  be 
adopted  by  the  Zoning  Commission  until  the  Zoning  Commission: 

(A)  Has  held  a  public  hearing,  ailer  notice,  on  such  proposed  regula- 
tion, map,  or  amendment;  and 

(B)  After  such  public  hearing,  submitted  such  proposed  regulation, 
map,  or  amendment  to  the  National  Capital  Planning  Commission  for  com- 
ment and  review. 

(2)  If  the  National  Capital  Planning  Commission  fails  to  submit  its  com- 
ments regarding  any  such  regulation,  map,  or  amendment  within  30  days 
after  submission  of  such  regulation,  map,  or  amendment  to  it,  then  the  Zoning 
Commission  may  proceed  to  act  upon  the  propwsed  regulation,  map,  or  amend- 
ment without  fiirther  comment  from  the  National  Capital  Pljuining  Commis- 
sion. 

(b)  The  notice  required  by  subparagraph  (A)  of-paragraph  (1)  of  subsection 
(a)  of  this  section  shall  be  published  at  least  30  days  prior  to  such  public 
hearing  and  shall  include  a  statement  as  to  the  time  and  place  of  the  hearing 
and  a  summary  of  all  changes  in  existing  zoning  regulations  which  would  be 
made  by  adoption  of  the  proposed  regulation,  map,  or  amendment.  The  Zoning 
Commission  shall  give  such  additional  notice  as  it  deems  expedient  and  prac- 
ticable. All  interested  persons  shall  be  given  a  reasonable  opportunity  to  be 
heard  at  such  public  hearing.  If  the  hearing  is  adjourned  from  time  to  time, 
the  time  and  place  of  reconvening  shall  be  publicly  annoimced  prior  to  ad- 
journment. 

(c)  The  Zoning  Commission  shall  deposit  with  the  National  Capital  Plan- 
ning Commission  all  zoning  regulations,  maps,  or  amendments  thereto, 
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Building  Restrictions  and  Regulations 


adopted  by  it.  (June  20.  1938,  52  Stat.  798,  ch.  534.  §  5;  1973  Ed.,  §  5-417; 
Dec.  24.  1973.  87  Stat.  810,  Pub.  L.  93-198,  title  IV,  5  492(b)(2).) 


Section  references.  —  This  section  ia  re- 
ferred to  in  i§  1-2006,  5-413.  5-415,  5-423. 
5-424,  5-426,  5-427,  5-428,  5-429,  5-430,  5-431. 
and  5-432. 

Transfer  of  functions.  —  'National  Capital 
Planning  Commission'  was  substituted  for 
"National  Capital  Park  and  Planning  Commis- 
sion" throughout  this  section  in  view  of  the  Act 
of  June  6,  1924,  ch.  270.  {  9,  as  added  by  the 
Act  of  July  19,  1952,  66  Stat.  790,  ch.  949,  i  1, 
which  transferred  the  functions,  powers,  and 
duties  of  the  National  Capital  Park  and  Plan- 
ning Commission  to  the  National  Capital  Plan- 
ning Commission. 

Public  input  requirements  met.  —  Th*  r^ 
quirements  under  this  section  and  i  1-1506 
that  interested  members  of  the  public  have  a 
reasonable  opportunity  to  comment  and  submit 
data  in  support  of  or  in  opposition  to  proposed 
regulations  was  met  by  holding  4  days  of  hear- 
ings and  permitting  a  substantial  period  for 
submission  of  written  comments.  Citizens 
Ass'n  V.  Zoning  Comm'n.  App.  D.C..  392  A.2d 
1027  (1978). 

Weight  given  Planning  Commission's 
comments.  —  The  Zoning  Commission  must 
accord  substantial  weight  and  respect  to  the 
National  Capital  Planning  Commission's  sta- 
tutorily authorized  commentary  on  proposed 
maps  and  regulations  and  amendments  to  the 
comprehensive  plan.  Capitol  Hill  Restoration 
Soc'y  v.  Zoning  Comm'n.  App.  D.C..  380  AJ2d 
174  (1977),  overruled  on  other  grounds,  App. 
DC,  392  A.2d  1027  (1978). 

Environmental  policies  delineated  in 
federal  provisions  should  find  expression 
in  zoning  process.  —  Although  the  Zoning 
Commission  and  the  National  Capital  Plan- 
ning Commission  are  not  required  to  prepare 


an  environmental  impact  statement  in  connec- 
tion with  applications  for  planned  unit  devel- 
opments or  for  amendments  of  zoning  maps 
and  regulations,  the  environmental  policies  de- 
lineated in  the  national  Environmental  Policy 
Act  should  find  expression  in  the  planning  and 
zoning  process  in  the  District.  McLean  Gar- 
dens Residents  Ass'n  v.  National  Capital  Plan- 
ning Comm'n.  390  F.  Supp.  165  (DD.C.  1974). 

Ex  parte  communications  proper.  —  Ex 
parte  communications  between  the  Zoning 
Commission  staff  and  developers  which  oc- 
curred between  the  closing  of  the  record  and 
issuance  of  the  Commission's  final  orders  did 
not  violate  due  process  or  the  requirements  of 
the  Administrative  Procedure  Act  ({  1-1501  et 
seq.).  Citizens  Ass'n  v.  Zoning  0>mm'n.  App. 
DC.  392  A.2d  1027  (1978). 

Court  has  no  right  to  substitute  its  Judg- 
ment for  tliat  of  Zoning  Commission,  and 
where  nothing  appears  to  indicate  tliat  the 
(Commission's  action  is  unreasonsble  or  arbi- 
trary, the  court  cannot  eAJoin  enforcement  of 
the  regulation  in  question.  O'Boyle  v.  Coe.  156 
F.  Supp.  581  (DJJ.C.  1957). 

A  court  may  not  substitute  its  judgment  tor 
that  of  the  Zoning  (^mmission  and  may  not  set 
aside  the  Commission's  action  unless  it  is 
clearly  arbitrary,  unreasonable,  and  has  no 
substantial  relation  to  the  general  welfare.  As- 
sociation for  Preservation  of  1700  Block  of  N. 
St  v.  Duke.  356  F.2d  344  (DC  Cir.  1966). 

Cited  in  Shenk  v.  Zoning  Comm'n.  440  P.2d 
295  (D.C.  Cir.  1971);  Citizens  Ass'n  of  (George- 
town. Inc.  V.  District  of  Columbia  Zoning 
Comm'n,  App.  DC,  402  A.2d  36  (1979);  Page 
Assocs.  V.  District  of  (Dolumbia.  App.  D.C.  463 
A.2d  649  (1983). 


§  5-418.  Permissible  maximum  height  of  buildings. 

The  permissible  height  oC  buildings  in  any  district  shall  not  exceed  the 
maximum  height  of  buildings  now  authorized  upon  any  street  in  any  part  of 
the  District  of  Columbia  by  §§  5-401  to  5-409,  regulating  the  height  of  build- 
ings in  the  District  of  Columbia.  (June  20,  1938,  52  Stet.  798,  ch.  534,  §  6; 
Oct.  13,  1964,  78  Stat.  1091,  Pub.  L.  88-659,  §  1;  1973  Ed.,  §  5-418;  Aug.  24, 
1982,  96  Stat.  273,  Pub.  L.  97-241,  §  203(c).) 


Section  references.  —  This  section  is  re- 
ferred to  in  H  5-413.  5-415.  5-421.  5-422. 
5-423.  5-424.  5-426.  5-427.  5-428.  5-429.  5-430, 
5-431,  and  5-432. 

Effective  date.  —  See  note  to  i  5-1201. 


Section  is  a  special  exception  provision 
(o  be   read   into  the  zoning  regulations. 

Sheridan-Kalorama  Neighborhood  Council  v. 
District  of  Columbia  Bd.  of  Zoning  Adjustment. 
App.  DC,  411  A.2d  959  (1979). 
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EXHIBIT  NO.  49 


BEFORE  THE  ZONING  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 


In  re:   Application  of  The  George 
Washington  University  and  The 
Greater  Washington  Education 
Telecommunications  Association 


Case  No.  93-9C 

ANC  2A 

Hearing:  October  25,  1993 


ADVISORY  NEIGHBORHOOD  COMMISSION  2A'S 
MEMORANDUM  REGARDING  HEIGHT  ACT  AMENDMENT 

Advisory  Neighborhood  Commission  2A  ("ANC  2A")  submits  this 
memorandum  in  response  the  letter  of  March  28,  1994  from  the 
Director  of  the  Office  of  Zoning  regarding  H.R.  4121. 

In  its  prior  submissions,  ANC  2A  has  shown  that  the 
Applicants'  proposed  project  violates  the  Height  of  Buildings 
Act,  D.C.  Code  5-401  et  seq,  ("Height  Act"),  as  it  currently 
exists,  in  four  ways:   a)  the  portion  of  the  building  housing  the 
studios  is  116.5  feet  high,  which  exceeds  the  applicable  limit  of 
110  feet,  b)  even  if  the  structure  over  the  studios  is  a 
"penthouse",  that  structure  violates  the  setback  requirements  of 
the  Height  Act,  c)  the  elevator  penthouse  violates  the  setback 
requirements  of  the  Height  Act,  and  d)  the  satellite  dish 
antennas  exceed  the  limits  of  the  Height  Act.   The  Applicants' 
position  that  the  proposed  project  complies  with  the  Height  Act 
is  based  on  questionable  and  fanciful  "interpretations"  of  the 


Report  of  Advisory  Neighborhood  Commission  2A  to  the 
Zoning  Commission  on  Application  No.  93-9C  for  Planned  Unit 
Development  and  Map  Amendment  (Part  II),  dated  October  18,  1993; 
Advisory  Neighborhood  Commission  2A's  Memorandum  Regarding  Height 
of  Buildings  Act,  dated  November  22,  1993;  Supplemental 
Memorandum  of  Advisory  Neighborhood  Commission  2A  Regarding 
Height  Act,  dated  December  20,  1993;  and  Advisory  Neighborhood 
Commission  2A's  Response  to  Post-Hearing  Submissions,  dated 
January  3,  1994. 
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Height  Act  and  ex  parte  consultations  with  the  Zoning 
Administrator  (see  ANC  2A's  motion  to  reopen  the  record,  filed 
herewith) . 

1.  Both  the  Zoning  Act  and  the  Home  Rule  Act  prohibit  the 
District  of  Columbia  government  from  approving  projects  that 
exceed  the  limits  of  the  Height  Act.   Introduction  of  H.R.  4121 
by  the  Chairman  of  the  House  Committee  on  the  District  of 
Columbia  reconfirms  a  long-standing  Congressional  policy  that  the 
Height  Act  should  be  strictly  enforced  and  should  not  be 
undermined  by  District  zoning  authorities  through  administrative 
"interpretations"  (see  attached  letter  from  Congressman  Stark, 
dated  March  31,  1994).   In  order  to  approve  the  Applicants' 
proposed  project,  the  Zoning  Commission  must  adopt  the 
questionable  "interpretations"  of  the  Height  Act  relied  upon  by 
the  Applicants.   Instead,  the  Zoning  Commission  should  apply  the 
Height  Act  as  written  and  deny  the  pending  application. 

2.  If  enacted,  H.R.  4121  will  prohibit  construction  of  the 
Applicants'  proposed  project  as  presently  designed.   Any  decision 
of  the  Zoning  Commission  approving  the  project  will  then  be  moot. 

3.  ANC  2A  shares  the  interests  of  all  residents  of  the 
District  of  Columbia  in  preserving  and  enhancing  Home  Rule  in  the 
District.   In  1991,  Congress  reversed  an  attempt  by  the  D.C.  City 
Council  to  create  an  exception  to  the  Height  Act  for  a  PADC 
project  (Pub.  L.  No.  102-11) .   That  action  and  the  pendency  of 
H.R.  4121  demonstrate  that  the  Congressional  supporters  of  Home 
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Rule  take  the  Height  Act  limitations  seriously  and  believe  that 
the  District  of  Columbia  government  does  not  have  the  discretion 
to  avoid  or  evade  those  limitations.   In  this  case,  the  Zoning 
Commission  is  asked  to  formally  approve  and  adopt 

"interpretations"  of  the  Height  Act  that  Congressional  supporters 
of  Home  Rule  regard  as  contrary  to  Congressional  policy.   Any 
such  decision,  if  it  survives,  will  be  cited  repeatedly  by  zoning 
attorneys  as  precedent.   The  larger  interests  of  the  District  of 
Columbia  dictate  that  the  Zoning  Commission  should  not  embark  on 
that  course. 

4.   Prior  to  the  hearings  in  this  case,  all  of  the  drawings 
and  other  documents  filed  by  the  Applicants  stated  (correctly) 
that  the  proposed  building  is  116.5  feet  high.   The  Zoning 
Commission's  notice  of  hearing  in  this  case  described  the 
proposed  building  as  116.5  feet  high.   The  proposed  building  is 
116.5  feet  high.   The  Applicants  had  simply  overlooked  the  fact 
that  the  Height  Act  limitation  for  this  site  is  110  feet.   All  of 
the  Applicants'  subsequent  submissions  are  simply  efforts  to  find 
any  rationalization,  however  implausible,  for  allowing 
construction  of  a  116.5  foot  building  on  a  site  with  a  110  foot 
limit.   Both  Applicants  claim  to  be  public-spirited  institutions 
but  are  acting  in  this  case  like  any  private  developer,  pursuing 
approval  of  their  project  regardless  of  consequences  for  the 
larger  interests  of  the  District  and  in  the  face  of  likely 
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appeals  and  potential  Congressional  action.   These  Applicants 
should  simply  admit  their  error  and  find  another  site. 
Dated:   April  6,  1994 

Respectfully  submitted. 


^AMES  T.  DRAUDE  fD.C.  Bar 


JAMES  T.  DRAUDE  (D.C.  Bar  182667) 

Driscoll  &  Draude 

Second  Floor 

1230  Thirty-First  Street  NW 

Washington,  DC  20007 

(202)  333-0330 

Attorney  for  Advisory  Neighborhood 
Commission  2A 
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EXHIBIT  NO.  50 


BEFORE  THE  ZONING  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 

In  re:   Application  of  The  George   ) 

Washington  University  and  The       )     Case  No.  93-90 

Greater  Washington  Education       )     ANC  2A 

Telecommunications  Association     )     Hearing:  October  25,  1993 

) 

ADVISORY  NEIGHBORHOOD  COMMISSION  2A'S 

MOTION  TO  REOPEN  THE  RECORD  FOR 

ADDITIONAL  EVIDENCE  ON  HEIGHT  ACT  ISSUE 

Advisory  Neighborhood  Commission  2A  ("ANC  2A")  respectfully 
moves  the  Zoning  Commission  to  reopen  the  record  in  this  case  to 
take  additional  testimony  and  evidence  on  the  issue  whether  the 
Applicants'  proposed  project  complies  with  the  Height  of 
Buildings  Act,  D.C.  Code  5-401  et  seq.  ("Height  Act"). 

In  its  prior  submissions,'  ANC  2A  has  shown  that  the 
Applicants'  proposed  project  violates  the  Height  Act  in  four 
ways:   a)  the  portion  of  the  building  housing  the  studios  is 
116.5  feet  high,  which  exceeds  the  applicable  limit  of  110  feet, 

b)  even  if  the  structure  over  the  studios  is  a  "penthouse",  that 
structure  violates  the  setback  requirements  of  the  Height  Act, 

c)  the  elevator  penthouse  violates  the  setback  requirements  of 
the  Height  Act,  and  d)  the  satellite  dish  antennas  exceed  the 
limits  of  the  Height  Act.   By  letter  dated  November  24,  1993,  the 
Zoning  Administrator  advised  that  the  Applicants'  proposed 


'   Report  of  Advisory  Neighborhood  Commission  2A  to  the 
Zoning  Commission  on  Application  No.  93-9C  for  Planned  Unit 
Development  and  Map  Amendment  (Part  II),  dated  October  18,  1993; 
Advisory  Neighborhood  Commission  2A's  Memorandum  Regarding  Height 
of  Buildings  Act,  dated  November  22,  1993;  Supplemental 
Memorandum  of  Advisory  Neighborhood  Commission  2A  Regarding 
Height  Act,  dated  December  20,  1993;  and  Advisory  Neighborhood 
Commission  2A's  Response  to  Post-Hearing  Submissions,  dated 
January  3,  1994. 
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project  violates  the  Height  Act  (Ex.  90) .   Thereafter,  the 
Applicants  revised  the  design  of  the  project  and  conferred  with 
the  Zoning  Administrator  regarding  the  revised  design  (Ex.  102A) . 
By  letter  dated  December  10,  1993,  the  Zoning  Administrator 
advised  that  the  revised  design  complies  with  the  Height  Act 
except  that  the  structure  over  the  studios  does  not  meet  the 
setback  requirements  of  the  Height  Act  (Ex.  102A) .   The  Zoning 
Administrator  asserted  (incorrectly)  that  the  Zoning  Commission 
has  authority  to  approve  violation  of  the  setback  requirements 
(Id.). 

The  Zoning  Administrator's  letters  and  the  Applicants' 
revised  design  all  occurred  after  the  hearings  held  in  this  case. 
No  one  has  had  an  opportunity  to  cross-examine  the  Applicants' 
witnesses  about  the  revised  design,  to  cross-examine  the  Zoning 
Administrator  about  his  letters,  or  to  introduce  evidence 
regarding  the  revised  design  and  the  Zoning  Administrator's 
position. 

The  District  of  Columbia  Administrative  Procedure  Act 
provides  that  every  party  in  a  contested  case  has  the  right  to 
submit  evidence  and  to  conduct  cross-examination  on  all  relevant 
issues  (D.C.  Code  l-1509(b)).   The  post-hearing  developments  in 
this  case  have  deprived  ANC  2A  and  other  parties  of  their  right 
to  introduce  evidence  and  conduct  cross-examination  on  whether 
the  Applicants'  revised  design  complies  with  the  Height  Act.   The 
revised  design  provides  no  information  regarding  the  contents  of 


-  2 


522 


what  is  now  labelled  the  "Studio  Mechanical  Penthouse".  Cross- 
examination  of  the  Applicants'  witnesses  regarding  the  original 
design  established  the  factual  basis  that  demonstrated  that  the 
original  design  violated  the  Height  Act.  Failure  to  reopen  the 
record  to  allow  cross-examination  and  receive  additional  evidence 
on  the  Height  Act  issue  prejudices  ANC-2A's  ability  to  evaluate 
and  respond  to  the  revised  design. 

The  recent  introduction  of  H.R.  4121  should,  at  least, 
demonstrate  to  the  Zoning  Commission  that  the  Applicants' 
position  on  the  Height  Act  is  guestionable,  at  best.   In  order  to 
issue  a  reasoned  ruling  on  the  Height  Act  issue,  the  Zoning 
Commission  should  do  everything  necessary  to  assure  that  the 
record  on  that  issue  is  clear  and  complete. 

Accordingly,  ANC  2A  respectfully  requests  the  Zoning 
Commission  to  reopen  the  record  to  allow  parties  to  cross-examine 
the  Applicants'  witnesses  about  the  revised  design  and  to  cross- 
examine  the  Zoning  Administrator  about  his  position  on  the  Height 
Act  issue  and  to  receive  such  additional  evidence  on  the  Height 
Act  issue  as  may  be  proffered  by  interested  parties  or  persons. 
Dated:   April  6,  1994  Respectfully  submitted, 

jAmES  T.  DRAUDE  (D.C.  Bar  182667) 
Driscoll  &  Draude 
Second  Floor 

1230  Thirty-First  Street  NW 
Washington,  DC  20007 
(202)  333-0330 

Attorney  for  Advisory  Neighborhood 
Commission  2A 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  copies  of  the  foregoing  Advisory 

Neighborhood  Commission  2A's  Motion  to  Reopen  the  Record  for 

Additional  Evidence  on  the  Height  Act  Issue  were  mailed,  postage 

prepaid,  on  April  6,  1994,  to: 

Whayne  S.  Quin,  Esquire 
Wilkes,  Artis,  Hedrick  &  Lane 
Suite  1100 
1666  K  Street  NW 
Washington,  DC  20006 

Paul  Interdonato,  Esquire 
Suite  300 

5225  Wisconsin  Avenue  NW 
Washington,  DC  20015 

West  End  Tenants  Association 
c/o  Marianna  Moore 
2124  Eye  Street  NW  #506 
Washington,  DC  20037 


^ 


a^A^x^  7^" 


t/>wuc-*w:^ 


JAMES  T.  DRAUDE 
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EXHIBIT  NO.  51 


WEST  END  TENANTS  ASSOCIATION 

2124  Eye  Street,  N.W. 
Washington,  D.C.  20036 

April  6,  1994 


BY  HAND 

Madeliene  H.  Robinson 

Director 

Office  of  Zoning 

Room  210 

44  1  Fourth  Street  NW 

Washington,  D.C.  20004 


Re:   Zoning  Commission  Case  No.  93-9C 
Application  of  George  Washington 
University  and  WETA  to  Construct 
Television  Facilities  at  H  Street 
Between  20th  and  21st  Streets.  NW 


Dear  Ms.  Robinson: 


In  response  to  your  letter  of  March  28,  1994  in  the  above- 
referenced  case,  the  West  End  Tenants  Association  ^oins  and 
adopts  "Advisory  Neighborhood  Commission  2A's  Memorandum 
Regarding  Height  Act  Amendment"  and  "Advisory  Neighborhood 
Commission  2A's  Motion  to  Reopen  the  Record  for  Additional 
Evidence  on  Height  Act  Issue."   We  wish  to  add  the  following 
comments . 

Congressional  action  in  1991  (Pub.  L.  No.  102-11  (1991))  and 
the  current  H.R.  4121  demonstrate  that  the  Congressional 
supporters  of  Home  Rule  take  the  Height  Act  limitations  seriously 
and  believe  that  the  District  of  Columbia  government  does  not 
have  the  discretion  to  avoid  or  evade  those  limitations.   The 
Zoning  Commission,  as  part  of  the  District  of  Columbia 
government,  should  not  be  ta)<ing  action  in  this  case  that  is 
viewed  by  the  District's  friends  in  Congress  as  contrary  to 
Congressional  policy. 

The  Applicants  have  asserted  that  the  proposed  site  is  the 
only  possible  site  for  this  project  in  the  entire  District  of 
Columbia.   Surely,  the  Zoning  Commission  hears  that  assertion  in 
many  cases  and  must  know  it  is  not  true.   The  gross  floor  area 
required  for  WETA's  operations,  as  well  as  WETA's  antennas,  could 
easily  be  accommodated  on  a  commercial  site  with  a  130  foot 
height  limit  (keeping  both  the  building  and  antennas  under  the 
130  foot  limit).   There  are  numerous  PUD  projects  previously 
approved  by  the  Zoning  Commission  that  are  still  unbuilt  (and 
have  sought  PUD  extensions)  because  the  developers  are  still 
looking  for  tenants.   An  example  is  the  pro]ect  in  Square  247  at 
Thirteenth  and  L  Streets  NW  with  a  130  foot  height  limit  and 
279,203  square  feet  of  gross  floor  area  (Zoning  Commission  Order 
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No.  637)  .   There  also  are  numerous  sites  available  in 
commercial/ industrial  areas  of  Northeast  where,  for  example, 
Black  Entertainment  Television  (BET)  is  building  its 
headquarters.   Given  commercially  zoned  alternatives  such  as 
these,  the  District  can  bring  WETA  into  our  city  without  the  need 
for  a  residential-to-commercial  zoning  change  at  a  site  that  is 
as  overcrowded  with  pedestrians  and  traffic  as  the  one  proposed 
on  the  GWU  campus.   The  Applicants'  assertions  to  the  contrary 
are  untrue,  and  it  is  not  necessary  for  the  Zoning  Commission  to 
approve  the  Applicants'  proposed  project  in  the  face  of  strong 
opposition  from  Congressional  supporters  of  Home  Rule. 

We  are  grateful  for  this  opportunity  to  comment. 


Sincerely, 


Larry  'Miller       Marianr 


Larry  'Miller       Marianna  Moore 
Co-Chairs,  West  End  Tenants  Association 


Honorable  Pete  Stark 
Whayne  S.  Quin,  Esquire 
James  T.  Draude,  Esquire 
Paul  Interdonato,  Esquire 
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EXHIBIT  NO.  52 

Wilkes,  Artis,  Hedrick  &  Lane 

Chartered 
Attorneys  at  Law 


CABLE  ADDRESS:  WILAN  CHARTERED  AHNaPOLIS.  MAHVLaKD 


telecopier:   202-<>S7-7aj4  i-rT/^=XTC->rc     .-,-    I    .,.r  MTBESDA,  MABVLAHD 

rAIBFAX.  VIRGINIA 

lese  K  Street.  N.  W. 
Suite  iioo 

WRITER'S   DIRECT  DIAL. 

Washington.  D.  C.  20006-2897 

(202)  4S7-7800 
April  7,  1994 

BY  HAND  ■=1°       '*^- 

D.C.  Zoning  Commission  ^   ^ 

441  4th  Street,  N.W.  i 

Suite  210  "^ 

Washington,  D.C.   20001  "O 

Re:   Zoning  Commission  Case  No.  93-9C    I^ 
Applicants'  Opposition  to  ANC  2A's 
Motion  to  Reopen  the  Record 

Dear  Members  of  the  Commission; 

By  motion,  dated  April  6,  1994,  counsel  for  Advisory 
Neighborhood  Commission  (ANC)  2A  requested  the  Zoning 
Commission  to  reopen  the  record  in  this  case  to  take  additional 
testimony  and  evidence  on  whether  the  proposed  building 
complies  with  the  Height  Act  of  1910.   The  applicants  in  the 
subject  case.  The  George  Washington  University  and  the  Greater 
Washington  Education  Telecommunications  Association,  hereby 
oppose  that  motion,  for  the  following  reasons: 

1.  The  ANC  is  attempting  to  reargue  points  that  it  has 
previously  made  before  the  Zoning  Commission  and  with 
which  this  Commission  did  not  agree.   The  ANC's  arguments 
that  the  building  as  designed  does  not  comply  with  the 
Height  Act  were  considered  at  great  length  by  both  the 
Zoning  Commission  and  the  National  Capital  Planning 
Commission,  and  both  Commissions  disagreed  with  the  ANC's 
assertions  about  the  Act.   There  is  no  reason  to  reopen 
the  record  to  allow  further  debate  on  that  issue. 

2 .  The  ANC  asserts  that  it  was  deprived  of  the  opportunity  to 
submit  evidence  regarding  the  revised  design.   The 
applicants  first  submitted  the  revised  roof  section  on 
November  29,  1993.   On  December  20,  1993,  the  revised 
plans  were  resubmitted  to  the  Commission.   The  plans  made 
no  changes  to  the  exterior  appearance.   The  parties  had 
until  January  3,  1994,  to  submit  written  responses  to 
those  revised  plans.   The  ANC  therefore  had  ample 
opportunity  to  review  the  plans,  and  did  submit  a 
statement,  dated  January  3,  1994. 
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3.  In  its  January  3,  1994,  cover  letter  submitting  comments, 
counsel  for  the  ANC  raised  essentially  the  same  issues  as 
are  now  raised  by  this  motion.   At  its  decision  meeting 
held  on  Jatiuary  10,  1994,  when  the  Zoning  Commission 
considered  this  case  for  a  proposed  action,  the  Commission 
first  discussed  the  issues  raised  by  Mr.  Draude's  letter. 
After  receiving  advice  from  the  Office  of  Zoning,  which 
bad  discussed  the  ANC's  issues  with  the  Office  of 
Corporation  Counsel,  the  Conunission  determined  that  no 
further  hearing  was  necessary  and  proceeded  to  decide  the 
case. 

4.  The  ANC  argues  that,  under  the  Administrative  Procedure 
Act  (APA) ,  it  is  entitled  to  conduct  cross-examination  on 
all  relevant  issues.   The  APA  sp>ecifically  provides  that: 

"Any  oral  and  any  documentary  evidence  may  be 
received,  but  the  Mayor  and  every  agency  shall 
exclude  irrelevant,  immaterial,  and  unduly 
repetitious  evidence.   Every  party  shall  have  the 
right  to  present  in  person  or  by  counsel  his  case  or 
defense  by  oral  and  documentary  evidence,  to  submit 
rebuttal  evidence,  and  to  conduct  such  cross- 
examination  as  may   be  required  for  a  full   and  true 
disclosure  of  the  facts."    (emphasis  added)  (D.C. 
Code,  Sl-1509(b)  (1987) 

The  APA  does  not  give  parties  an  unlimited  right  of  cross- 
ex2unination.   Once  already,  the  Zoning  Commission  has 
properly  determined  that  no  further  cross-examination  is 
necessary  for  a  "full  and  true  disclosure  of  the  facts." 
Nothing  has  changed  to  render  that  earlier  decision 
incorrect,  and  the  Zoning  Commission  should  reach  the  same 
conclusion  again. 

5.  The  ANC  asserts  that  the  recent  introduction  of  H.R.  4121 
demonstrates  that  the  applicants'  position  on  the  height 
Act  is  guestionzible  at  best.   If  the  introduction  of  the 
bill  demonstrates  anything,  it  is  that  at  least  one 
congressman  recognizes  that  the  consistent  interpretation 
of  the  Act  of  1910  and  the  decisions  of  the  Zoning 
Commission  and  NCPC  are  proper,  and  that  to  reverse  those 
interpretations  and  decisions,  amendments  to  the  Act  are 
necessary.   Moreover,  as  more  fully  set  forth  in  the 
applicants'  comments  on  H.R.  4121,  the  bill  is  only  a 
proposal  of  a  single  congressman,  and  has  no  force  of  law 
or  effect  as  it  relates  to  this  application. 
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6.    In  its  Memorandum  Regarding  Height  Act  Amendment,  the  ANC 
refers  to  "ex  parte"  consultations  with  the  Zoning 
Administrator.   The  applicants  did  discuss  the  design  of 
the  proposed  building  with  the  Zoning  Administrator,  as 
they  did  with  the  Office  of  Planning,  the  ANC  and  many 
others.   Mr.  Bottner's  memo  to  the  Zoning  Commission,  as 
well  as  his  letter  to  Mr.  Quin,  are  both  part  of  the 
record  and  open  for  scrutiny  and  response.   It  is 
interesting  that  the  ANC  clearly  has  had  discussions  with 
Mr.  Stark  and  his  staff.   However,  until  its  s»ibmission  of 
April  6,  1994,  the  ANC  chose  not  to  make  that  fact  part  of 
the  record,  foreclosing  the  opportunity  for  the  other 
parties  to  be  a  part  of  or  comment  on  those  discussions. 

The  Applicants  therefore  request  that  the  Commission  deny 
the  ANC's  motion  to  reopen  the  record  and  proceed  to  take  final 
action  to  grant  the  application  in  accordance  with  the  terms  of 
the  proposed  action,  taken  on  January  10,  1994,  which  has  the 
favorable  recommendation  of  the  National  Capital  Planning 
Commission. 


Very  truly  yours, 

Wilkes,  Artis,  Hedrick  and  Lane, 
Chartered 


k:^l^ 


Steven   E.    Sher 

Director  of  Zoning  Services 
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CERTIFICATE  OF  SERVICE 

I  HEREBY  CERTIFY  that  copies  of  the  Applicants'  Opposition 
to  ANC  2A's  Motion  to  Reopen  the  Record,  dated  April  7,  1994, 
were  mailed  first-class,  postage  prepaid,  this  7th  day  of 
April,  1994  to:  Paul  F.  Interdonato,  Esquire,  Interdonato, 
Reilly  &  Comstock,  5225  Wisconsin  Avenue,  N.W.,  Suite  300, 
Washington,  D.c.  20015;  ANC  2A,  c/o  James  T.  Draude,  Driscoll  & 
Draude,  1230  31st  Street,  N.W.,  Second  Floor,  Washington,  D.C. 
20007;  Marianna  Moore,  Co-Chairman,  West  End  Tenants 
Association,  2124  Eye  Street,  N.W. ,  Washington,  D.C.  20036;  and 
Albert  G.  Dobbins,  III,  Director,  D.C.  Office  of  Planning,  415 
12th  Street,  N.W. ,  5th  Floor,  Washington,  D.C.   20004. 


Ik^L 


Steven  E.  Sher 

Director  of  Zoning  Services 
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IHI    I'lN'^lON  lUlll'INk 
111  I  MKir  I    M.\     Mill 
U  WltlNi.lnS    |U      MIK, 


f^ 


7  April  1994 


Dear  Mr. 


>t^rk: 


There  is  no  federal  agency  that  cares  more  about  the 
Washington  skyline  than  the  Commission  of  Fine  Arts.   Since  the 
enabling  acts  establishing  this  Commission  and  the  Height  of 
Buildings  legislation  were  both  enacted  in  1910  (no  mere 
coincidence,  I  can  assure  you)  the  Commission's  principal  concern 
in  protecting  the  overall  beauty  of  the  city  has  been  synonymous 
with  the  intent  of  the  Building  Heights  Act.   So  it  is  with 
reluctance  that  we  find  ourselves  at  odds  with  the  bill  you 
recently  introduced  regarding  penthouses  and  other  roof 
structures  (HR4121). 

The  major  thrust  of  this  legislation  is  to  limit  penthouse 
construction  to  a  rigidly  prescribed  set  of  rules  that  would  give 
no  leeway  for  adjustment.   As  you  know,  it  has  been  the  practice 
to  allow  penthouses  to  rise  to  their  full  legal  height  without 
setting  back  from  the  outer  building  wall  in  certain  isolated 
cases,  cases  that  the  zoning  regulators  felt  justified  minor 
variations.   For  the  most  part  these  cases  involved  penthouses 
that  were  generally  located  toward  the  interior  of  the  block  and 
either  on  the  property  line  or  fronting  on  an  alley.   As  a  rule, 
any  means  to  locate  a  penthouse  further  away  from  major  public 
thoroughfares  has  generally  been  regarded  in  the  public  interest 
by  this  Commission.   Yet  with  the  proposed  regulations  in  effect, 
penthouse  structures  would  often  end  up  being  closer  to  these 
public  frontages  in  order  to  accommodate  the  setback 
requirements . 

Our  major  concern  however  is  not  so  much  with  the  mundane 
subject  of  utilitarian  penthouses  constructed  primarily  for  the 
containment  of  mechanical  equipment,  but  for  the  construction  of 
architectural  embellishments  whose  purpose  is  to  provide  visual 
interest  to  the  design.   The  minor  variations  in  the  skyline  that 
occur  with  such  elements  are  very  much  in  accord  with  the 
variations  in  topography  that  are  found  across  the  city.   While 
minor  in  their  proportions  compared  to  the  main  building  mass, 
elements  such  as  the  modest  tower  on  the  residential  building  on 
the  southwest  corner  of  Indiana  Avenue  and  Sixth  Street,  N.W. ,  or 
the  bell  enclosure  on  the  roof  of  Republic  Place  at  Eighteenth 
and  I  Streets,  N.W.,  add  a  considerable  visual  richness  to  the 
character  of  downtown  Washington.   Yet  it  would  appear  that  such 
structures  would  likely  not  be  approved  under  the  stricter 
regulations.   In  a  city  that  has  often  been  criticized  as  being 
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over-restrictive  and  deadening  in  its  commercial  architecture, 
especially  on  our  central  downtown  streets,  these  modest  gestures 
are  a  breath  of  fresh  air. 

The  Commission  of  Fine  Arts  has  not  agreed  with  every  single 
decision  made  by  the  Zoning  Commission,  but  on  the  whole  they 
have  a  good  record  (with  the  possible  exception  of  TechWorld,  we 
see  no  serious  breeches  of  the  federal  interest) .   After  all,  the 
Zoning  Commission  has  two  members  who  specifically  represent  the 
interests  of  the  Congress  and  the  Executive  establishment  in 
ensuring  that  no  new  construction  detracts  from  the  principal 
monuments  of  the  Capital. 

In  the  absence  of  such  a  threat  we  believe  there  is 
insufficient  reason  at  this  time  to  make  the  height  regulations 
more  restrictive.   If  such  threats  were  to  arise,  on  the  other 
hand,  you  would  find  the  Commission  of  Fine  Arts  most  supportive 
of  measures  that  would  stem  any  erosion  of  the  skyline.   As  you 
have  pointed  out  in  remarks  supporting  the  legislation,  it  is  one 
of  the  unique  aspects  of  the  special  character  of  Washington  and 
one  that  must  be  guarded  constantly.   In  this  sense  we  appreciate 
deeply  your  continuing  concern  for  the  well-being  of  the  city  and 
the  integrity  of  its  regulatory  process. 


Sincerel 


J.  Carter  Brown 
Chairman 


The  Honorable  Fortney  Pete  Stark 
Chairman,  Committee  on  the  District  of  Columbia 
U.S.  House  of  Representatives,  239CHOB 
Washington,  D.C.   20515-0513 
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IIAHTMAIV«'OX  AHmiTMTK     IMS  TIIONAK  JKITRRMM  KT.  X.W.    WAMIimiTOS,  U.l.  «0M7    MC»M^«««S 

I 
7  April  1 994 

The  Honorable  Portncy  Pcic  SUrk 

Chainniin,  Commitlcc  on  the  District  of  G>lumbia  APO  ]  O  |994 

U.S.  House  of  Representatives 

Washington,  D.C.  20515  fl-'-  • 

KE:        HR  4121  DC  Building  HelghU  Act  of  1994 

Dear  Congressman  Stark, 

Your  proposed  revisions  to  the  Building  Height  Act  of  1910  will  have  some  extremely  undesirable 
effects  that  you  may  not  be  aware  of. 

The  ideal  location  for  penthouses  is  In  the  center  of  a  block,  pushed  bock  from  all  surrounding 
streets.  The  Zoning  Commission  had  consistently  interpreted  the  Act  to  require  setbacks  from 
streets,  not  alleys  or  interior  property  lines  within  a  square.  Your  bill  forces  roof  structures  to  tltc 
center  of  each  building,  rather  than  the  center  of  a  sqture.  The  result  is  to  make  penthouses  mure 
visible,  ralhcr  than  less  so.  This  is  contrary  to  sound  urbanistic  principles. 

Your  bill  would  also  dimirtate  our  current  ability  to  modify  the  design  of  rooftop  systems  in 
response  to  specific  size  configurations  through  the  Zoning  Commission  and  BZA.  Architectural 
responses  will  be  severely  constrained  with  penthouses  and  cores  being  forced  to  the  center  of 
buildings  with  no  allowance  fiir  alternative  design  solutions  on  light  sites.  Together  with  the 
reduction  in  allowable  area  for  penthouses  the  changes  will  work  the  greatest  hardship  on 
smaller  sites. 

Your  bill  removes  architectural  embellishments  from  the  list  of  elements  pcnnilled  ahuve  the 
ivinnal  height.  These  design  features  are  an  Important  {wrt  of  the  Washington  »kylinc  aivj  the 
city  will  be  severely  diminished  without  thrm. 

Your  bill  also  gives  NCPC  review  authority  over  all  roof  structures  with  no  authority  to  modify 
the  proposed  rcquireincnts.  Tliis  is  even  mute  burdcnsnmp  than  the  current  dly  review  process 
which  can  at  least  make  snine  ad|ustmonts  on  a  cose  by  rase  basis. 

Ploaxc  reconsider  thcic  unfortunate  changes.  The  current  system,  while  not  perfect,  has  aerwil 
the  city  well  for  nearly  85  years. 


-<23o  4JpAu  <x.<:c<^ . 


cc:  1hc  Honorable  Eleanor  Holmes  Norton 
Delegate  fnim  the  District  of  Columbia 
VS.  House  of  Representatives 
Washington,  D.C  20515 
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, Qgton 

Jnivereity 

WASHINGTON     OC' 

April  12,1 994  the  president 

The  Honorable  Forlney  (Pete)  Stark 
United  States  House  of  Representatives 
239  Cannon  House  Office  Building 
Washington,  D.C.  20515 

Dear  Congressman  Stark: 

Yesterday's  unanimous  vote  of  the  D.C.  Zoning  Commission  notwithstanding,  I 
take  this  opportunity  to  reaffirm  the  earnest  sentiments  I  expressed  to  you  in  my 
last  letter  regarding  the  1910  Height  Act. 

I  want  to  assure  you  of  my  continued  affirmation  of  the  principles  you  would 
appear  to  be  articulating  regarding  the  underlying  philosophy  of  the  1910 
Height  Act,  namely,  the  preservation  of  Washington's  very  special  and 
particularly  attractive  skyline.  As  I  indicated  earlier,  I  believe  we  are  largely  in 
agreement  on  that  grand  topic.  We  would  seem  to  be  separated  only  on  the  law 
as  applied  to  the  particular  building  designed  by  WETA  and  GW  with  the 
assistance  of  a  battery  of  Washington-experienced  architects,  lawyers,  and 
planners.  These  professionals  gave  me  every  assurance  that  the  initiative  was 
designed  in  total  conformity  with  long-standing  precedents.  In  the  time  that's 
intervened  since  you  originally  wrote  to  me,  I've  received  the  opinion  of  yet 
another  attorney  independent  of  those  previously  consulted.  He  echoes  what  I 
had  been  told  earlier,  namely,  that  what  the  University  and  WETA  are  proposing 
is  in  accord  with  years  and  years  of  practice  which  we  had  every  reason  to  rely 
on. 

All  of  this  to  say  that  our  heart  has  been  in,  what  I  think  even  our  worst  critics 
would  have  to  agree,  was  the  right  place  from  the  outset.  We  think  it  continues 
to  be.  We  yield  to  no  one  our  commitment  to  Washington  where  we  ourselves 
personally  live  and  where  GW  has  been  since  President  l\/1onroe's 
Administration,  and  where  we  hope  to  be  in  perpetuity  The  aesthetic 
conditions  of  our  community  are  very  much  with  us,  and  if  truth  be  told,  we're 
glad  to  have  you  as  an  outspoken  ally  in  that  purpose.  I  hope  that  once  we 
have  resolved  the  issues  about  which  we  appear  to  be  of  two  minds,  it  will  be 
possible  for  us  to  work  together  with  you.  Delegate  Norton,  and  others  who 
have  the  welfare  of  Washington  as  one  of  their  highest  priorities. 

Stephen  Joel  Trachtenberg  >» 

President 

SJT/rlc 


2121  Eye  Street.  N.W.  •  Washington,  DC  20052  •  (202)994-6500  •  Fax  (202)  994-0654 
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EXHIBIT  NO.    56 


OCVCCKAT'C  STuD*  GMCw 


Ap.-U  14.  19?^ 


Representative  Pete  Stark,  Chainnan 

Committee  on  the  Disa-ict  of  Cohimbia 
239  Camion  House  Office  Building 
Washington,  DC.    20515 

Dear  Pete; 

I  tried,  unsuccessfully ,  to  reach  you  by  phone  so  I  thought  it  best  to  write  I  called  you 
aftci  vour  request  to  the  CBO  and  the  GAU  to  obtaiu  infonnauon  cciKeming  the  financta' 
situation  in  the  District  sunply  to  see  if  you  had  acv  advice  conceniing  the  responses  I  might 
make  to  the  press.  I  was  able  to  r^ch  Julian  is  California.  My  public  responses  have  been 
genuinely  positive  Your  letter  was  in  keeping  with  sjy  o*n  earlier  memo  tc  die  uuvlt  ar.d 
member*  of  the  City  CouncD  encouraging  them  to  theniselves  move  affincaiiveh  on  the  cirys 
budgctaiy  aiki  opcutti^<^al  prptlems. 

I  believe  that  your  leaer  appropriately  came  bxym  you  and  Julian  and  ifaculd  aoi  have 
involved  me.  However,  beca'.is*- 1  ioevitably  recer-e  questions  conccrcio^  any  matter  iavviIvLi^ 
my  district,  I  hope  that  we  c<j:  work  together  (ovard  increased  toiEinunicatioQ.  I  realize  ho* 
overworked  you  must  be,  couiiJcriag  the  enomous  burdeti  o!  the  health  care  bills,  but  better 
cucimumcation  would  be  useful  ia  avoiding  unnecessary  problems. 

1  write  now  mainly  hecpiiv  I  would  like  to  be  able  ij  support  a  bill  that  addies5C.>  youi 
core  coticems  about  the  1910  Height  Ac:,  but  I  carniot  suppon  H.R.  4121  iS  it  is  nc*  drafted. 
Let  me  address  the  problems  o^s  I  see  dicta  ami  then  make  some  suggest'uns. 

The  bill  contains  a  plethora  of  detail  nonnaliy  coosictered  inappropriate  for  a  straite,  but 
I  want  to  draw  your  attenlioii  to  the  major  issues  that  concerc  me 

H.R.  4121  would  create  and  codify  a  uc»  aud  considerably  more  restrictive  mterpretation 
of  the  penthouse  setback  requirement  contained  ia  sectioa  5-405(h,>  of  the  I9iC  A:t,  among  other 
changes.  However,  the  eighry-four-ycar-old  audiohtative  intetpretation  of  "exterior  walls"  has 
referred  always  to  walls  affronting  public  streets.   ^■nTip<  cf  'andmark  buildings  m  die 


V>4iMic-T».  DC  IKIMKr 
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District  -  such  as  the  Export-Import  Bank  and  Veterans  Affairs  biiildings  -  tuiiTynn  to  this 
interpretation,  which  has  been  implemented  by  the  zoning  authorities  for  decades  and,  until  now, 
never  challenged  by  NCPC  staff.  Whatever  the  merits  Of  a  more  restrictive  rule  --  for  example, 
a  one-for-one  symmetrical  setback  from  ail  sides,  as  apparently  contemplated  in  H  R  4121  - 
it  is  contrary  to  well-settled  law  and  practice  in  the  District. 

Most  seriously,  H.R.  4121  would  make  the  new  setback  rule  retroactive  An  effective 
date  of  March  23,  1994  would  work  a  sciious  unfairness  against  major  building  projects  already 
underway  and  for  all  practical  purposes  approved.  The  retroactivity  clause  penalizes  thn<«  who 
ill  gotil  faith  have  relied  on  what  has  always  been  the  law  and  practice.  Whatever  its  intent,  this 
provision  gives  the  appearance  of  addressing  particular  projects  rather  than  overall  policy. 

Among  the  planned  unit  projects  thai  would  be  adversely  affected  by  the  passage  of  H.R 
4121  are  the  Garfinkel's  building  renovation,  the  International  Monetary  Fund  fPbase  3),  the 
Jewish  Community  Center,  and  of  course  WETA. 

Moreover,  because  the  bill  contains  no  express  provision  grandfathering  buildings 
designed  and  constructed  in  accordance  with  the  current  interpretation  of  the  law,  it  is  imclear 
whether  an  existing  building  with  a  roof  structure  permitted  under  the  present  1910  Act  could 
be  either  rescoicU  ui,  if  destroyed,  rebuilt  imder  the  bill. 

My  own  record  is  one  of  especially  strong  suppon  for  the  1910  Height  Act  Soon  after 
I  came  to  Congress  in  1991, 1  argued  on  the  floor  to  disapprove  an  exception  to  the  Act  that  had 
been  approved  by  the  City  Council.  I  did  so  in  spite  of  the  fact  that  the  issue  could  have  gone 
either  way  and  thai  disapproval  clearly  hurt  the  L»isaict.  Last  year,  I  amended  my  statehood  bill 
to  enable  the  federal  govemmeni  by  eminent  domain  to  take  die  air  rights  over  -iie  District  in 
order  specifically  to  preserve  the  Height  Act.  Thus,  where  there  has  been  a  case  for  violation, 
I  have  been  at  the  from  of  the  line.  However,  I  do  not  believe  that  the  WETA  building  is  in 
violation  of  existing  law  or  should  stimulate  such  extensive  changes  in  existing  inierpretation. 


Further,  substantially  reallocating  traditional  and  already  limited  home  rule  authority  to 
a  federal  agency  raises  severe  prohlems  especially  considering  that  the  local  juiisUicLion  has  not 
abused  its  limited  powers.  Yet  H.R.  4121  %ould  give  the  NCPC  unprecedented,  garden-variety 
zoning  power  as  well  as  quasi-prosccuiurial  auioriiy  to  sue  "in  the  name  of  the  District.' 
Moreover,  considering  a  process  that  is  already  regarded  as  bureaucratic  and  inefficient,  I 
wcvild  be  reluctant  to  add  a  new  level  of  administration  and  enforcemem.  Requiring  that  the 
NCPC  have  concurrent  authority  with  the  mayor  to  become  a  pan  of  the  administrative  process 
of  approving  buildings  would  undermine  the  current  review  authority  accorded  in  the  charter  to 
the  Office  of  Zoning  and  the  Ofticc  of  Planuiiig. 
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The  HoncrabU  Pete  Stark 
Apiil  14,  1994 
Page  3 

YiKi  have  always  shown  solicitude  for  the  ccc-notric  cccds  of  tLc  District,  iccluding  H.R. 
3010,  which  would  require  an  ecoiromic  inq)aa  statcmert  before  a  federal  agency  employed  any 
activic)-  that  v»uuld  result  in  the  transfer  of  cnq)loyecs  frcai  the  Distnct.  H.R  4121.  to  the 
contrar)',  is  directed  against  a  rare  ii^tance  where  a  aujcr  corporation  desires  to  move  from  the 
suburbs  to  the  District  Thus,  on  this  point,  the  effect  of  H  R  4121  is  at  cress  purposes  with 
H.R.  3010.  which  would  block  the  U'ETA  project. 

It  ii  cleai  thcti  H.R.  4121  would  prevent  altogether  the  construction  of  the  approveo 
design.  Although  I  ha»e  deiiberaiEly  avoided  contaa  with  WETA's  repre>en'3rives  I  am 
miormed  that  WETA  has  made  ciear  that  further  design  changes  are  impractical  end,  ;f  the  bill 
as  drafted  were  passed,  WFTA  would  not  consolidate  its  faciliti;^  ia  the  Districi.  Tu  Jtivs  ihJs 
and  other  project  frca  the  District,  a  c<Hiq)eliing  case  whsca  I  do  not  believe  has  been  made, 
should  be  necessary. 

llie  last  thing  T  desire  is  to  be  put  ia  the  position  of  asking  my  coUeagiws  in  committee 
or  on  the  floor,  to  witlhold  their  support    Radier.  if  jou  bel-sve  a  change  in  law  is  nccess*;j 
I  would  like  to  work  with  you.    For  exaiapit,  prcvosals  tn  codify  clearer  niles  regarding 
setbacks  of  penthouse  .uid  rt-fcrcnce  poiuu  ioi  c:!easuremem  of  buiidnig  height  might  be  one 
approach. 

In  any  case,  it  seems  highly  unlikely  th.^r  ever  if  this  pirricular  bill  wers  approved  in 
committee  and  in  the  House  that  it  would  pass  the  Sctute  Thus,  1  hope  that  we  can  find  a 
practical  reeolution  and  move  oc. 

Many  thanks  for  your  consideratiaa 

Best  regards 

Sincerely, 


.€^. 


B«a]K>r  Houmcs  Noncn 
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EXHIBIT  NO.   57 


Apr  il    14,     1994 


The  Honorable  Pete  Stark 

Chairman,  Committee  on  the  District  of  Columbia 

239  Cannon  House  Office  Building 

House  of  Representatives 

Washington," D.  C.  20515-0513 

Dear  Mr .  Stark  : 


As  Chair  of  the  Capitol  Hill  Restoration  Society  (CHRS)  City 
Planning  Committee,  I  am  writing  in  support  of  your  efforts  to 
strengthen  the  1910  Height  of  Buildings  Act  in  order  to  curtail 
its  further  erosion.  Your  statement,  as  quoted  in  the  Washington 
Post  of  April  7th,  that  the  low  Washington  skyline  is  one  of  the 
unique  characteristics  of  the  city,  is  so  true.  In  fact,  many 
consider  the  height  limitations  as  important  to  the  physical 
character  of  Washington  as  the  L'Enfant  Plan. 

You  are  right  to  focus  on  the  recent  approval  of  the  WETA 
building  on  the  George  Washington  University  campus  as  a 
particularly  egregious  but  altogether  too  common  incursion  on  the" 
Height  Act.  In  this  particular  instance  there  was  no  attempt  to 
reconfigure  the  building  to  meet  the  height  restrictions.  Instead 
there  was  just  a  bulldozing  of  the  regulatory  bodies,  including 
the  NCPC,  which  simply  ignored  its  staff  in  one  of  its  few  recent 
attempts  to  uphold  the  "Federal  Interest". 
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Most  height  issues  include  ploys  to  gain  added  rental  space. 
Individually,  some  are  not  large  encroachments,  but  they  set 
precedent  which  is  used  for  the  next  building  and  then  the  next, 
and  then  the  entire  block.  That  is  a  technique  used  and  promoted 
by  the  Washington  law  firm  of  Wilkes  and  Artis,  particularly 
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I  I  their  senior   partner,  Wayne   Quinn,  who   is  at   the  forefront  of 

j : undermining  the  Act--he  has  made   a   career   out   of  representing 

;  clients  attempting  to  break  the  Height  of  Buildings  Act.  That  all 

■  needs  to  be  stopped,  now.  The  rumor  in   the  development  community 

'  is  that  if  the  WETA  decision  is  allowed  to  stand,  Lllfc!  llUJtl  ai:tacK 

on  the   Height   Act   win   be   bo   allow   ibu   foot   buildings  on 

1  (Jonnecticut  Avenue   because  its  width  Ts  the  same  as  Pennsylvania 

Avenue  between  Ibth  Street   and   3rd   NW.   Until   the   statute  is 

strengthened   there   will   be   further   erosions  of  its  policies, 

especially  with  the  regulatory  bodies  having  given  in  on  the  WETA 

bui Iding . 

Again,  we   support  your  efforts  to  retain  this  most  important 
aspect  of  Washington's  unique  heritage  as  the  National  Capitol. 

Sincerelvi 


■JO^-'^f 


Richard  N.  Wo 
cc  Honorable  Eleanor  Holmes  Norton 
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April    15,    1994 


Hon.  Fortney  Scark 

United  States  House  or  Representatives 

Washington,  DC   20510 

RE:   Proposed  WETA  Building 

rear  Congressman  Stark: 

The  intrcducticr.  by  you  cf  the  bill  entitled  The  District  Of 
Columbia  Height  I-imits  Act  of  1994  is  one  of  the  more  startling 
recent  examples  of  unwarranted  meddling  by  members  of  Congress  in 
the  affairs  of  the  district  of  Columbia. 

As  a  member  of  the  National  Capitol  Planning  Commission,  it 
was  reported  in  the  press  that  you  were  in  the  minority  when  the 
Commission  voted  in  favor  of  approval  of  the  plans  to  build  a  new 
building  for  WET.A.  at  2l3t  and  H.  Streets  NW. 

Unless  the  reports  on  this  controversy  have  been  inaccurate, 
it  appears  that  the  placement  and  appearance  of  roof-top  structures 
known  as  "penthouses"  may  be  a  matter  on  which,  to  use  the  classic 
phrase,  reasonable  men  can  differ.  It  appears  that  the  issue  was 
thoroughly  aired  before  the  DC  Office  of  Planning,  the  DC  Zoning 
Commission,  and  the  National  Capitol  Planning  Commission.  It  also 
appears  that  the  responsible  officials  in  DC  have  a  long  history  of 
consistent  interpretation. 

It  also  appears  that  your  effort  to  use  your  position  as  a 
member  of  Congress,  and  particularly  your  position  as  Chairman  of 
the  House  of  Representatives  Committee  on  the  District  of  Columbia 
to  push  the  bill  mentioned  above-  is  a  matter  not  only  of  "sour 
grapes",  but  of  using  your  position  to  attempt  to  stop  a  project 
which  will  bring  business  back  into  the  District  of  Columbia. 

In  case  Che  foregoing  is  not  clear  enough,  I  oppose  your 
efforts  to  turn  a  technical  dispute  into  a  "cause  celebre" . 

The  officials  of  WETA  and  George  Washington  University  have 
worked  for  years  to  bring  WETA  from  its  scattered  locations  in 
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Hon.  Fortney  Stark 
April  15,  1994 
Page  2 


Virginia  back  into  the  District  of  Columbia,  where  as  Washington's 
public  station,  it  belongs.  It  would  be  greatly  appreciated  by  all 
District  of  Columbia  residents  such  as  myself  if  you  would  use  your 
knowledge,  familiarity  with  the  issues,  and  your  position  to  move 
this  useful  project  toward  fruition,  rather  than  to  put  road  blocks 
in  its  way. 


Very  truly  yours. 
Tames  w.  Greene 


JWG/bbs 


Stephen  Trachtenberg, 

George  Washington  University 
Sharon  P.  Rockefeller,  President 

WETA 


?lle;    C:\WP\H01UtIllG\GREESE\COIUI\0115.CCIl 
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EXHIBIT  NO.   59 


GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 

^*  RECEIVED 

^■"  9I.HAy-5  AH  10: 28 


OFFICE  OF 

ECONOMIC  DEVELOPMENT 


u.s 


O.C.  COM 


miMMi 


^ROOM  1140 
B.C.     20001 


APR  21  1994 


The  Honorable  Fortney  "Pete"  Stark 
Chairman,  Committee  of  the 

District  of  Coliimbia 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Congressman  Stark: 

I  am  writing  to  express  my  concerns  about  H.R.  4242  which  would 
prohibit  the  District  of  Columbia  from  issuing  any  building  or 
occupancy  permit  for  the  GWU/WETA  project,  as  approved  by  the 
Zoning  Commission  for  the  District  of  Columbia  (Zoning 
Commission  Case  No  93 -9C) .   The  prohibition  would  be  removed  if 
the  applicants  redesign  the  proposed  building  to  effectively 
lower  its  height  and  set  back  the  penthouse  from  all  building 
walls  by  a  distance  equal  to  the  penthouse's  height. 

My  primary  concern  is  that  this  bill  would  force  the  District 
to  substantially  change  a  process  which  has  worked  extremely 
well  for  the  last  70  years.   In  so  doing,  it  would  also  affect 
the  viability  of  the  GWU/WETA  project,  which  the  city  has 
consistently  supported  in  its  efforts  to  return  to  the 
District.   But  even  more  importantly,  the  bill  would  send  a 
message  of  inconsistency  and  instability  regarding  our 
development  processes  which  would  in  turn  adversely  impact  the 
District's  critical  economic  development  efforts  to  attract  and 
retain  businesses. 

District  of  Columbia  government  interpretation  and 
implementation  of  the  Act,  as  set  forth  in  the  Act  itself,  has 
been  consistent  ever  since  1910.   The  District  has  worked  to 
limit  the  visibility  (and  chaotic  nature)  of  all  roof 
structures,  requiring  that  they  be  ehclosed  where  at  all 
possible,  and  that  the  enclosures  be  limited  in  height, 
compatible  in  design  with  the  building  and  set  back  toward  the 
center  of  the  square  to  have  the  least  visibility  from  public 
space . 
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In  closing,  I  urge  that  you  reconsider  the  GWU/WETA  bill.   The 
District  strongly  supports  the  Height  Act  of  1910  and 
recognizes  its  role  in  creating  cind  maintaining  the  city's 
unique  physical  character.   In  furtherance  of  that  support,  the 
District  has  worked  with  GWO/WETA  to  maintain  a  roof  height 
below  the  permitted  meiximum,  while  urging  the  relocation  of 
antennas  to  have  the  least  visual  impact  on  surrounding  public 
space . 

I  should  add  that  as  part  of  its  normal  procedures,  the 
District  will  review  the  GWU/WETA  project's  compliance  with  the 
Height  Act  of  1910  when  construction  drawings  are  submitted  for 
a  building  permit.   If  the  project  violates  the  conditions  of 
the  Zoning  Commission  order  approving  it  or  violates  the  Height 
Act  of  1910,  it  will  not  be  able  to  proceed  through  the  permit 
process. 


Sincerely, 


HnfKcJLoyi^^^^ 


£rick  T.  Malone,  Esq. 
Assistemt  City  Administrator 
for  Economic  Development 
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REAL  ESTATE  DEVELOPMENT  AND  MANAGEMENT 

2120         16TH  STRErr.  N.W. 

SUITE  204 

WASHINGTON.  0  C.   2O009 


(202>  387-4000 


MALCOLM  E    PEAaOOY.  PneSIOENT 
REAL  ESTATE  BROKEM 


April  21,  1994 

The  Honorable  Fortney  Staxk,  Chair 
House  Distxlct  of  Columbia  Conmitcee 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Representative  Stark: 

The  proposed  action  to  assx^me  control  over  the  city's 
zoning  process  in  respect  to  building  height  is  a  bad  idea. 

The  Federal  Government  is  represented  very  well  on  the 
Zoning  Commission  and  the  National  Capitol  Park  and  PlcUining 
Comniission.   For  Congress  to  enter  this  process  is  just  the 
kind  of  nvicro  management  that  would  not  only  add  another 
crushing  burden  to  the  city's  permit  process  but  would  also 
add  one  more  time-consuming  responsibility  to  Congress's 
workload  at  a  time  when  the  nation  is  crying  for  Congress  to 
streamline  its  functions,  cease  micro  managanent  and 
concentrate  on  policy-making. 

The  present  procedure  of  a  federal  representative  on  the 
Zoning  Commission  has  worked  extremely  well.   CcMqparing 
Washington's  skyline  to  chat  of  almost  any  other  city  in  the 
nation  is  proof  positive  that  it  works.   Throwing  out  the 
concept  of  sharing  cind  substituting  a  Congressional  command 
and  control  system  is  a  step  backward  both  for  the  city  and 
Congress . 

I  hope  very  much  you  will  consider  your  proposals  in 
light  of  the  very  damaging  precedents  that  would  be  set. 


Malcolm  E. 

President 

Peabody  Corporation 

cc:      Cong res swoman  E.H.  Norton 
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EXHIBIT  NO.   61 


BACKGROUND  INFORMATION  ON  W^TA 

WETA  was  incorporated  by  a  certificate  recorded  March  20,  1953  and 
has  been  continuously  licensed  since  its  inception  by  the  Federal 
Communications  Commission  ("FCC")  as  a  non-commercial  educational 
television  service. 

WETA  programming  is  available  to  all  households  in  the  District  of 
Columbia,  heard  on  FM-91  and  broadcast  on  TV-26,  a  UHF  station.  Now 
that  cable  TV  service  is  available  to  all  District  neighborhoods,  those 
individuals  who  in  the  past  may  have  experienced  some  difficulty  receiving 
UHF  stations,  and  who  now  avail  themselves  of  basic  cable  service,  will 
have  no  trouble  receiving  WETA.  Nearly  1.3  million  households  in  the 
District  of  Columbia,  Maryland  and  Virginia  watch  or  listen  to  WETA 
programs  every  week. 

Most  of  WETA's  funding  comes  from  grants  and  donations.  Today 
145,000  individuals  and  families  are  members  of  the  TV  and  radio  stations. 
Over  150  companies,  foundations,  and  government  agencies  also  contribute 
to  the  production,  broadcast  and  distribution  of  WETA  programs  that  are 
seen  or  heard  on  TV-26  and  FM-9 1 .        * 

WETA  programming  covers  many  areas,  including  children's 
educational;  news  and  public  affairs;  general  education  &  cultural;  adult 
education  —  how  to  do  it;  nature,  science  and  health;  and  comedy  and  sports. 
The  programming  schedule  varies  during  the  year  to  take  into  account 
important  national,  international  and  local  events.  For  instance,  election 
coverage  and  congressional  hearings  are  two  activities  that  receive  special 
attention. 


Background  Information  for  WETA  Testimony  before  the  House  Committee 
on  the  District  of  Columbia,  at  a  hearing  held  April  26,  1994. 
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In  an  effort  to  reach  all  the  citizens  of  the  community,  WETA 
produces  or  broadcasts  programming,  activities  and  materials  about  AIDS, 
pregnancy  and  child  birth  {Nine  Months),  the  history  and  practice  of  religion 
(The  Power  and  the  Glory  on  the  rising  fundamentalism  in  Islam, 
Christianity  and  Judaism  and  For  the  Living,  on  the  development  and 
construction  of  the  Holocaust  Museum),  public  service  {Why  Bother  Voting), 
health  and  wellness  {Health  Quarterly  &  Nickelodeon  Special  Edition:  A 
Conversation  with  Magic,  African  American  Health  Care  Forum,  done  with 
the  Joint  Center  for  Strategic  Studies)  and  child  abuse  {Scared  Silent).  So 
that  all  viewers  and  listeners,  even  those  who  are  visually  or  auditory 
challenged,  can  share  in  this  programming,  WETA  broadcasts  many  shows 
with  closed  captions  (including  almost  all  the  children's  programming)  or 
through  Descriptive  Video  Service  (including  Masterpiece  TJieater,  Nature 
and  Mystery). 

WETA  places  special  emphasis  on  educational  programs  that  benefit 
children.  WETA  has  a  multi-year  commitment  to  the  Sesame  Street 
Preschool  Educational  Program  initiative,  a  program  designed  to  train  local 
day-care  providers  to  enrich  television  viewing  for  preschoolers  and  to  better 
prepare  them  for  school.  Some  272  day-care  providers  responsible  for  2,127 
children  in  the  metropolitan  areas  have  already  participated  in  training 
sessions.  D.C.  provides  the  largest  draw  for  this  project,  a  program  that 
supplements  TV  with  storybook  reading  lists  and  activities  to  develop  social, 
verbal  and  reasoning  skills.  Parents  and  care  providers  have  received 
valuable  follow-up  materials.  Throughout  the  District,  organizations  have 
asked  to  be  part  of  this  program,  including  the  girl  scouts,  the  Zoo,  Capital 
Children's  Museum,  the  local  Y's  and  others.    WETA  also  works  closely 


WETA-  Supportina  information 
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with  Bell  Multi  Cultural  School  (providing  assistance  on  the  curriculum  for 
this  day-care  center  for  children  of  teenage  parents),  Jefferson  Junior  High 
School  (a  technology-connected  project  linking  10  national  sites  centered  on 
election  activities,  including  the  publication  of  a  newsletter),  Kidspace  (a 
preschool  for  kids  at  risk  in  the  District),  Friendship  House  (a  shelter  in  the 
District)  and  the  local  Y's. 

WETA's  educational  work  on  behalf  of  children  includes  the 
distribution  of  reading  lists  and  teachers'  guides.  WETA  distributes  to  all 
District  elementary  public  schools  and  libraries  the  "Reading  Rainbow" 
reading  lists.  In  addition,  more  than  50  teachers'  guides  that  were  produced 
by  WETA  are  available  from  PBS  for  libraries  and  classrooms  throughout 
the  District  and  the  nation.  Some  shows  and  topics  studied  in  the  guides 
include:  Smithsonian  World.  National  Audobon  Society.  Tlie  Civil  War 
(available  from  General  Motors),  Nine  Months  (this  show  was  worthy  of  a 
special  commendation  from  Mayor  Kelly),  Marian  Anderson,  3-2-1  Contact, 
Vacation  Video  Magazine.  Making  Sense  of  the  Sixties  and  voting  materials 
from  Why  Bother  Voting.  Each  September,  a  mailing  to  each  school  in  the 
District  describes  the  programs  on  WETA-TV  and  FM  that  will  be  useful  in 
the  classroom  (TV  Worth  Watching/Back  to  School):  this  project  is  updated 
each  semester  of  the  school  year. 

For  over  twenty  years,  WETA  has  produced  a  television  series  known 
as  Read  On  -  Cover  to  Cover,  programs  to  encourage  children  to  read  books. 
Beginning  this  fall,  work  will  begin  with  a  new  expanded  group  of  titles  and 
authors,  to  increase  children's  awareness  of  the  literature.  In  January,  these 
will  be  showcased  to  teachers  and  buyers  of  educational  programming. 
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WETA's  educational  activities  include  a  project,  City  at  Peace,  about 
conflict  resolution.  Wilson  High  School  and  the  Sidwell  Friends  School 
students  participated  in  a  program  that  brought  together  students  from 
diverse  backgrounds  to  develop  creative  approaches  to  conflict  resolution, 
including  the  use  of  theater,  music,  arts  and  coordination  with  geography 
and  history  curricula.  Following  up  on  a  half-hour  documentary  that  has 
been  made  about  the  project,  WETA  will  broadcast  an  in-the-studio  show 
with  students. 

Supporting  the  efforts  of  adult  basic  education  coordinators  in 
Washington,  Maryland  and  Virginia,  this  year  WETA's  education  and 
outreach  division  has  made  the  G.E.D.  (the  general  education  development 
certificate)  a  priority.  Beginning  in  September,  WETA  will  air,  in  English 
and  in  Spanish,  a  43-pan  series  G.E.D.  -  Gel  It!  preparing  individuals  for  the 
exam  to  earn  a  high  school  equivalent  diploma. 

WETA  is  actively  involved  in  strengthening  the  educational  potential 
of  the  innovative  learning  tool  ~  the  interactive  video.  This  new  technology 
will  combine  high  quality  video  narration,  music  and  sound  effects  and 
computer  databa.ses  —  a  multisensory  dynamic  learning  system  that  enables 
students  to  participate  in  the  learning  process. 

To  help  inform  the  educational  community  about  the  availability  and 
unique  uses  of  the  interactive  video  and  other  advanced  technological 
projects,  WETA  participated  in  a  "Tech  Fair"  visited  by  people  from  all  over 
the  country,  including  Dr.  Franklin  Smith,  D.C.'s  Superintendent  of  Public 
Schools. 

In  addition  to  reaching  students  and  independent  learners,  WETA  is 
seeking  to  fill  the  needs  of  employees  of  government  agencies  and  the 
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expanding  high  technology  companies  located  in  the  Metropolitan  area. 
These  adult  learners  are  constantly  seeking  more  cost  effective  and  flexible 
ways  to  pursue  their  educational  goals.  WETA,  in  conjunction  with  the 
Maryland  Elementary  and  Secondary  Public  Education  Development 
Foundation,  the  District  of  Columbia  Public  Schools  and  the  Network  for 
Instructional  TV,  Inc.,  and  with  the  use  of  Instructional  Television  Fixed 
Service  Channels  (ITFS),  is  linking  its  expertise  in  broadcasting  and  its 
experience  in  education  to  meet  the  increased  demand  for  adults  seeking 
credit  via  television.  Working  in  conjunction  with  local  colleges,  these 
channels  will  increase  the  number  and  variety  of  courses  available  via 
television,  and  will  create  a  more  flexible  schedule  which  would  address  the 
needs  of  many  more  students. 

Finally,  WETA  produces,  sponsors  or  participates  in  a  number  of 
community  events  throughout  the  year.  Many  of  these  events  are  timed  to 
coincide  with  specific  programming.  Some  typical  activities  held  over  the 
past  few  years  include: 

a.  Special  television  programming  celebrating 
Hispanic  Heritage  Month,  Black  History  Month,  AIDS 
awareness.  Earth  Day  and  Native  American  studies. 

b.  The  sixteenth  annual  Children's  Art  Festival  for 
families  held  at  the  Art  Barn  in  Rock  Creek  Park,  which 
was  attended  by  approximately  400  people,  many  District 
residents. 

c.  Fifteen  thousand  (15,000)  Black  History  Month 
calendars  are  produced  and  distributed  annually  to 
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schools,  libraries  and  local  organizations  throughout  the 
community. 

School  tours  of  the  WETA  studios  conducted  for 
500  students  each  year. 

A  Capitol  Fourth  Concert  and  fireworks  at  the 
Mall  in  1993,  1992  and  1991. 

A  televised  Memorial  Day  Concert  held  in  1993, 
1992  and  1991. 

A  Veteran's  Day  Concert  filled  DAR  Constitution 
Hall  in  October  1991  for  the  concert  taping. 

A  Day  at  the  Zoo  -  celebrating  WETA's  30th 
anniversary  in  1992  -  brought  out  20,000  people  to  share 
a  visit  with  Cookie  Monster  from  Sesame  Street,  Mr. 
McFeely  from  Mister  Roger's  Neighborhood  and 
"Schemer"  from  Shining  Time  Station. 

WET  A/World  Bank  Family  Day  8K  Run  for  450 
runners  (in  1993,  1992  and  1991). 

WETA  sponsors  PBS  personalities  as  speakers  at 
the  Smithsonian  Resident  Associates  program,  the 
National  Press  Club  and  the  Women's  Democratic  Club. 

Elizabeth  P.  Campbell  Lecture  Series  (named  for 
WETA's  founder)  has  featured  eight  guest  speakers  for 
each  year  of  its  six  year  history.  These  are  free  events. 

Each  year  a  calendar  featuring  local  children's  art 
is  produced  and  distributed  free  by  WETA  to  the 
community.   The  children's  art  is  also  displayed  around 
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town,  including  in  1993  and  1992  at  the  Capital 
Children's  Museum  in  the  District.  Twenty  one  students 
from  six  different  DC  public  schools  participated  in  this 
project. 

1.  WETA-FM  records  and  airs  the  annual  Martin 

Luther  King  tribute  held  at  the  Kennedy  Center,  where 
musical  groups  fi-om  throughout  the  community  perform. 

m.  WETA-FM  records  over  thirty   local   musical 

performances  for  its  on-air  broadcast  of  Music  From 
Washington.  Several  of  these  have  been  picked  up  for 
national  distribution  on  Performance  Today. 

n.  WETA-FM  personalities  are  featured  as  .speakers 

at  events  throughout  the  metropolitan  area,  including  at 
the  Carter  Baron  Theater  (Shakespeare  in  the  Park),  a 
Celtic  Christmas  held  at  Dumbarton  Oaks  and  for  the 
Spirits  of  the  Presence  (Native  American  music). 

o.  Over  15,000  people  attend  the  annual  Christmas  in 

August  concert  sponsored  by  WETA-FM  91  on  the 
Monument  Grounds.  Thousands  of  cans  of  food  are 
collected  by  WETA  and  delivered  to  S.O.M.E.  (So 
Others  Might  Eat). 

p.  Each  week  the  local  TV  program.  Around  Town, 

reviews  and  promotes  local  arts,  theater,  music  and 
drama,  stressing  the  accessibility  of  the  arts  to  the  general 
public. 


WETA-  Supportina  information 
April  22,  1994 
Page  7 


551 


q.  WETA  provides  the  first  prize  award  (the  Bill 

Cerri  Scholarship)  at  the  annual  National  Symphony 

Orchestra  Young  Soloists  Competition  for  local  high 

school  and  college  students. 
r.  Local  on-air  support  is  given  to  the  AIDS  Benefit 

held  for  the  Whitman-Walker  Clinic, 
s.  WETA-FM's  Robert  Aubry  Davis  has  conducted 

seminars  at  the  Levine  School  of  Music  in  Northwest. 

He  also  emcees  the  World  Folk  Music  Association  event 

held  in  DC. 
t.  WET.A  produced,  for  national  distribution,  the 

local    Louis    Armstrong    Jazz    Competition    for   the 

Thelonius  Monk  Institute. 
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EXH I B IT  NO     R 7 


RONALD  V    OELLUMS   CALIFORNIA  THOMAS  J    BLJLEY   JR     VIRGINIA 

ALAN  WHEAT    MISSOURI  DANA  ROHRABACHEfl  CALIFORNIA 

JIM  McOERMOTT  WASHINGTON  JIM  SAXTON    NEW  JERSEY 

ELEANOR  HOLMES  NORTON  CASS  BALLENGER.  NORTH  CAROLINA 

DISTRICT  OF  COLUMBIA 
JOHN  LEWIS   GEORGIA 
WILLIAM  J   JEFFERSON   LOUISIANA 


?H.&.  ^ou£fe  of  Eeprestentatibed 

Committee  on  the  District  of  Columbia 
Room  1309,  Longworth  House  Office  Building 


TELEPHONE   12021  225-4467  WASHINGTON,    DC    205  1  5 

FAX  (202)  225-2099 


April  22, 1994 


Ms.  Madeliene  H.  Robinson 
Director,  Office  of  Zoning 
Room  210 
441  4th  Street,  N.W. 
Washington,  D.C.   20001 

Dear  Ms.  Robinson: 

In  the  file  on  the  GW/WETA  matter.  Zoning  Commission  Case  No.  93-9C,  is  a 
memorandum  from  you  to  James  Randall,  Acting  Deputy  Corporation  Counsel, 
Community  Development  Division,  requesting  advice  "about  whether  the  height  of 
the  structure  as  proposed  by  the  applicant  violates  the  Height  of  Buildings  Act  of 
1910." 

No  response  from  the  Corporation  Counsel's  office  is  included  in  the  file. 
However,  the  minutes  of  the  Zoning  Commission's  January  10,  1994,  meeting  on 
the  case  states:  "The  Commission  reviewed  and  discussed  ...  the  memoranda  of  the 
Zoning  Administrator  and  the  OCC  [Office  of  Corporation  Counsel]  in  response  to 
the  Commission's  requests  at  the  conclusion  of  the  hearing." 

I  request  that  you  provide  the  Committee,  no  later  than  6:00  p.m.,  today,  Friday, 
April  22,  1994,  with  a  copy  that  memorandum  and  any  other  communication  you 
received  from  the  Office  of  Corporation  Counsel  relative  to  that  document.  If  you 
have  any  difficulty  complying  with  this  request,  please  notify  the  Committee 
promptly. 


Sincerely, 


PETE  STARK 
Chairman 
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EXHIBIT  NO.   63 


2400  Virginia  Avenue,  NW 
Apt.  C501 

Washington,  D.C.  20037 
Apr.  22,  1994 


The  Honorable  Pete  Stark 

Chairman,  Canmittee  on  the  District  of  Columbia 
1309  Longworth  House  Office  Building 
Washington,  D.C.  20515 

Dear  Congressman  Stark:  ' 

I  am  asking  to  have  the  attached  report  included  in  the  record  on  your 
bill,  H.R.  4242. 

I  sought  to  testify  in  front  of  the  D.C.  Zoning  Ccntnission  and  my 
right  was  denied.  Hcwever,  I  have  appealed  that  ruling  to  the  D.C. 
Court  of  Appeals  where  my  case  is  new  pending.  I  also  testified  in 
front  of  the  National  Capital  Planning  Ccnrmission  on  this  subject  to 
no  avail. 


Sincej^ely  y9urs,/ 

'//  /         '      ' 

Marija  Hughes 


Enc. 
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The  Building  Height  Act  of  1910  (36  Stat.  452,  455)  states  that  "spires,  towers, 
dories,  minarets,  pinnacles,  pent  houses  over  elevator  shcifts,  ventilation  shafts, 
chimneys,  smokestacks,  and  fire  sprinkler  tanks  may  be  erected  to  a  greater  height 

than, And  provide.  That  pent  houses,  ventilation  shcifts,  and  tcinks  shcill  be 

set  back  fron  the  exterior  walls  distances  equal  to  their  respective  heights  above 
the  adjacait  roof. 

According  to  the  Art  and  Architectural  Thesaurus,  New  York,  Oxford 
University  Press,  1990,  v.  2,  p.  369,  we  checked  exterior  walls  are  defined  or 
represent  walls  facing  the  weather  elements.  The  interpretation  that  the  Zoning 
Administration  in  WashingtMi,  D.C.  have  been  using  for  over  20  years,  is  that  only 
walls  facing  the  public  streets  cure  exterior  walls.  In  the  WETOV  case,  this  means 

the  21st  and  H  Street,  NW  frontages.  Tlierefore  penhouse  above  the  measurable 
level  have  not  needed  to  be  set  back  fron  so  called  interior  walls. 

We  do  not  agree  with  this  interpretation  of  the  Height  provision,  the  NCPC 
staff  interpretation  and  our  interpretation  is  that  the  pressed  PUD  has  four 
exterior  walls.  At  21st  6  H  there  are  two  walls,  each  facing  the  streets  and 
the  north  exerior  wall  is  internal  to  the  square  and  faces  the  rear  of  the  Red 
Lion  Row  PUD,  the  east  exterior  wall,  also  internal  to  the  square,  is  adjacent 
to  a  three-story  townhoase.  Since  this  building  has  four  walls,  the  penthouse 
should  be  setback  frim  •  all  walls  in  aooodance  with  the  Height  Act.  If  this  is 
not  observed  it  would  not  protect  the  historic  character  of  the  National  Capital 
and  the  Coiprehensive  Plan  policy  of  limiting  building  Heights  in  accordance  with 
the  1910  Act. 

The  Height  Act  says  that  for  penthouses,  there  must  be  a  set  back  frcm  the. 
exterior  walls.  Our  interpretation  covers  all  four  walls  not  only  the  walls  facing 
the  street.  The  penthouse  should  be  set  back.  Even  thouc^  probably  more  than  a 
dozen  buildings  have  been  built  in  the  city,  where  penthouses  are  not  set  back 
all  around,  this  quantity  of  buildings  in  a  city  of  many  hundreds  of  buildings 
should  not  be  used  as  a  continuing  precident.  It  is  extranely  snail  nixnber. 
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EXHIBIT  HO.  64 


SHAPING  THE  CITY 


IT  WA6MT  60  umcuiz  TO  comx  i\/rrK 

'     T 


Testing  the  Upper  Limits 
|)f  D.C.  Building  Height  Act 


Roger  K.  Lewis 


|>|the  press  release  was  unambiguous:  The  Washington 
duqiter  of  the  American  Institute  of  Architects  "opposes 
CSmgressional  legislation  to  modify  D.C.  Building  Height 
^il."  The  "Xegisiative  Alert"  was  more  specific:  Xon- 
gresiman  Introduces  Legislation  Negating  Long- 
Stahding  Interpretations  of  Building  Height  Act." 
•;^e  congressman  is  Rep.  Fortney  "Pete"  Stark  CD- 
pa^).  The  Building  Height  Act.  adopted  in  1910,  en- 
tttffes  that  "among  the  most  attractive  features  of  our 
f]ltion's  Capital  is  its  skyline."  in  Stark's  words.  And  the 
|E$eTpretations  in  question  are  those  made  by  kx:al  gov- 
ernment agencies  concerning  the  placement  and  cx}nfigu- 


ration  of  rooftop  medianical  penthouses,  plus  other  ele- 
ments, projecting  above  the  legal  heif^t  limit. 

Here  is  a  yet  another  chapter  in  the  contentious  200- 
year  history  of  Washington's  struggle  to  answer,  with 
ever  greater  precision,  that  age-old  question:  how  high  is 
up? 

Two  coexistent,  powerful  urban  design  legacies  have 
given  shape  to  Washington.  First  came  the  L'Eofant 
plan,  establishing  in  two  dimensions  the  capital's  memo 
rable,  baroque-in^nred  pattern  of  avenues  and  streets, 
squares  and  circles.  Mall  and,  ultimately,  monumental 
landmarks.  Then  came  building  hei^t  regulations,  the 
See  LEWIS,  F5,  CoL  I 
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SHAPING  THE  CITY 

Controversy 

Behind  the 

TJpper  Limit 


LEWIS,  From  F3 


crucial  third  dimension  of  the  plan. 

Building  height  in  the  new  capital 
was  an  issue  from  the  moment  the 
city  was  conceived.  Thomas  Jeffer- 
son greatly  admired  Paris,  the 
houses  of  which  were  "low  &  con- 
venient, and  the  streets  light  and 
airy,"  he  observed.  With  Paris  as  his 
model,  Jefferson  favored  comparable 
height  limitations  for  the  District  of 
Columbia. 

President  George  Washington  is- 
sued the  first  building  height  regula- 
tions for  the  dty  in  1791,  concerned 
as  much  about  structural  and  fire 
safety  as  about  urban  design.  How- 
ever, be  also  worried  about  buildings 
being  too  low,  potentially  falling 
short  in  dignity  and  scale  befitting  a 
national  capital. 

Nevertheless,  for  most  of  the 
19th  century,  building  heights  were 
governed  less  by  law  than  by  local 
tradition  and  technology.  According- 
ly there  was  little  controversy  until 
the  advent  of  elevators,  electricity 
and  steel-frame  construction. 

In  1894,  architect-developer 
Thomas  Franklin  Schneider  stepped 
over  the  line  when  he  built  the  14- 
story,  160-foot-high  Cairo  apart- 
ments at  1615  Q  St.  NW.  Towering 
above  its  low-rise,  row  house  neigh- 
borhood, the  Moorish-styled  building 
shocked  both  residents  and  Con- 
gress, which  subsequently  passed 
the  1899  Heights  of  Building  Act. 
This  law  stipulated  that  privately 
built  structures  could  be  no  higher 
than  the  Capitol  Building  or  other 
significant  government  edifices. 

Eleven  years  later  Congress  en- 
acted  a  new  law  limiting  buflding 
heights  to  the  width  of  the  right-of- 
way  of. the  street  or  avenue  on  which 
a  building  fronts,  plus  20  feet.  For 
example,  buildings  facing  streets  90 
feet  wide  could  rise  to  110  feet.  Fac- 
ing a  110-foot-wide  avenue,  a  build- 
ing could  be  130  feet  tall. 

Now  comes  the  source  of  contro- 
versy. The  1910  act  also  stipulated 
that  "spires,  towers,  domes,  mina- 
rets, pinnacles,  penthouses  over  ele- 
vator shafts,  ventilation  shafts,  chim- 
neys, smokestacks,  and  fire 
sprinkler  tanks  may  be  erected  to  a 
greater  height,'  subject  to  approval 
by  the  District's  mayor,  "provided 
that  penthouses,  ventilation  shafts, 
and  tanks  shall  be  set  back  from  the 
exterior  walls  distances  equal  to 
their  respective  heights  above  the 
adjacent  roof." 

Thus  the  law  envisioned  that  ar- 
chitectural embellishments,  no  mat- 
ter where  located  on  the  roof,  could 
exceed  the  height  limit  if  approved 
as  a  variance  by  the  mayor,  a  power 
subsequently  delegated  to  the  Board 
of  Zoning  Adjustment. 

Consequently,  architects  long 
have  been  able  to  design  buildings 
with  more  complexly  composed  roof- 
scapes  and  silhouettes  animated  by 
decorative  elements  thrusting  above 
the  legally  mandated,  dominant  roof 
line.  Clearly  such  embelUshments 
could  be  integral  with  the  street  fa- 
cade and  did  not  have  to  be  set  back. 


By  contrast,  forcing  mechanical 
equipment  penthouses  back  from  the 
building's  roof  edge — one  foot  of 
setback  for  each 'foot  of  height  above 
the  roof — diminished  penthouse  visi- 
bOity  along  the  architectural  skyline 
as  seen  by  people  looking  up  from 
street  level  Pedestrians  thus  would 
take  little  notKe  of  these  featiu-eless 
enck>sures  set  back  from  the  street 
wan  since  they  played  no  part  in  the 
composition  of  street  facades. 

But  what  about  setbacks  from  oth- 
er exterior  walls,  either  along  the 
sides  or  rear  of  buildings?  For  84 
years,  the  District  has  interpreted 
the  1910  law  regarding  penthouse 
setbacks  to  apply  only  to  facades  or 
walls  facing  streets  or  avenues.  Fac- 
ing alleys  and  rear  yards,  or  along 
party  mils  between  abutting  build- 
ings, the  setback  wasn't  required. 

As  a  result,  architects  have  had 
coosklerable  flexibility  in  positioning 
penthouses  on  roofs,  often  pushing 
them  back  even  farther  than  re- 
quired to  render  them  even  less  visi- 
ble from  the  street  Sometimes  this 
interpretation  made  it  possible  to 
build  on  narrow  lots  that  otherwise 
couM  not  have  been  devek>ped. 

This  is  what  Stark  seeks  to 
change.  He  wants  penthouses  set 
back  from  any  and  all  exterior  build- 
ing walls,  no  matter  which  way  they 
face,  except  in  special  cases.  And  he 
viDta  to  expand  the  building  height 
pdlice  force. 

Introducing  his  first  bill  (H.R. 
4)21)  in  Congress  last  month,  Stark 
stated  objections  and  assigned 
blame. 

'"Since  enactment  in  1910.  the 
Height  Limits  Act  has  been  assault- 
ed frequently.  Creeping  administra- 
tive actions — in  the  form  of  zoning 
decisions,  regulatory  interpreta- 
tk)ns,  or  minor  violations  ignored  by 
enforcing  authorities — threaten  to 
chip  away,  inch  by  inch,  at  the  height 
restrictions. 

"My  bill  would  confirm  the  clear 
meaning  of  the  1910  act  and  the  in- 
tent of  Congress  that  it  be  strictly 
construed,"  he  said. 

The  most  significant  amendments 
would  "clarify  that  an  exterior  wall  is 
any  outside  wall  of  a  building"  and 
then  "give  the  National  Capital  Plan- 
ning Commission  (NCPC)  a  more  au- 
thoritative role  in  applying  and  en- 
forcing the  Height  Limits  Act," 
Stark  said. 

Currently,  the  NCPC  does  not 
normally  have  jurisdiction  over  most 
buiMing  projects  in  the  District  un- 
less they  are  federal  projects  or  di- 
rectly affect  federal  property. 

This  latter  provision,  as  the 
American  Institute  of  Architects 
press  release  notes,  "would  add  new 
and  unnecessary  layers  of  bureau- 
cracy to  the  design  review  process." 
With  the  NCPC  reviewing  all  new 
projects  seeking  height  limit  varianc- 
es, "the  authority  of  duly  appointed 
local  agencies  such  as  the  Zoning 
Commission  and  Board  of  Zoning 
Adjustment  would  be  severely  com- 
promised." 

Stark's  legislative  initiative  seems 
motivated  by  a  specific  project,  the 
proposed  WETA  building  to  be  built  ' 
on  the  campus  of  George  Washing- 
ton University  at  the  comer  of  21st 
and  H  streets  NW.  Designed  by 
Ayers/Saint/Gro&s,  the  100-foot-tall 
building  would  have  a  penthouse  ris- 
ing 18.5  feet  above  the  roof  and  set 
back  18.5  feet  from  both  the  21st 
Street  and  H  Street  facades.  But 
there  would  be  no  penthouse  set- 
back from  the  rear  wall,  being  a  ser- 
vice court,  or  the  side  wall,  abutting 
a  row  house. 


The  project  has  been  vigoroialy 
opposed  by  neighborhood  resklenta 
objecting  to  the  site's  reioning  from 
reaxlential — which  many  prefer — to 
denser  commercial  use,  the  in- 
creased project  height  and  the  ex- 
pected increases  in  traffic  and  park- 
ing. Generally  skeptical  about  the 
motives  and  methods  of  George 
Washington  University,  they  also 
worry  about  the  impact  of  WETA's 
antennas  and  electromagnetic  emis- 
sions. 

Despite  neighborhood  opposition, 
the  Zoning  Commission  and  Board  of 
Zoning  Adjustment  approved  the 
zoning  changes  and  proposed  design, 
including  the  penthouse.  The  NCPC, 
having  review  authority  over  this 
site  because  of  its  proximity  to 
Pennsylvania  Avenue,  also  approved 
the  project  on  a  7  to  5  vote,  contrary 
to  the  NCPC  staff's  negative  recom- 
mendation based  on  reinterpretation 
of  the  BuiWing  Height  Act.  A  repre- 
sentative of  Congressman  Stark, 
who  as  chairman  of  the  House  Dis- 
trict Committee  is  an  NCPC  Com- 
missioner, voted  in  the  minority, 

This  week  Stark  revised  his  origi- 
nal bill,  removing  many  of  its  restric- 
tions, but  is  introducing  another  bill 
explicitly  intended  to  block  the 
WETA  project  as  designed. 

Whatever  the  merits  of  this  spe- 
cific building  and  its  design,  using  a 
single  project  as  an  excuse  to  tinker 
with  the  1910  Building  Height  Act 
and  long-standing  regulatory  prac- 
tices and  interpretation  is  dubious  at 
best. 

The  District  has  plenty  of  prob- 
lems that  need  fixing,  but  this  isn't 
one  of  them.  How  can  anyone  be- 
come alarmed  about  building  heights 
and  penthouses  in  light  of  all  the 
much  more  serious  matters  facing 
the  District,  the  region  and  the  na- 
tion? Why  is  Stark  wasting  his,  and 
the  Congress's,  time  and  energy  on 
this  unnecessary,  highly  localized 
legislation  that  affects  so  few? 

For  more  than  eight  decades,  the 
city  interpreted  and  enforced  its 
Building  Height  Act  without  med- 
dling by  Congress  or  federal  over- 
seers. Numerous  architectural  pre- 
cedents have  been  set,  based  on  the 
street-fronting  interpretation,  with- 
out adverse  aesthetic  consequences. 
A  reasonable  regulatory  tradition 
has  been  established  and  is  worthy 
of  preservation.  This  particular  law 
"ain't  broke — don't  fix  it!" 

Roger  K.  Lewis  is  a  practicing 
architect  and  professor  of 
architecture  at  Ike  Universityof 
Maryland. 
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EXHIBIT  NO.   65 


(Spwrnamtt  of  tk»  Biitrtit  df  (Salamlita 


April  25,    1999 


Th«  Honorable  Portnay  "P»t«"  Stark 

Chairman,  Coimnittas  on  tha  Oiatriet  of  Columbia 

U.S.  Nouaa  of  Rapraeentatlvaa 

Waahington,  D.C.    20S15 

Rat  zoning  Commisaion  Caaa  No.  93-9C 
Daar  Conoreasaan  Stark t 

I  am  in  racaipt  of  your  April  22,  1994  requaat  for 
copies  of  communication  from  the  Offlca  of  Corporation 
Counaal  to  the  Zoning  Cooniaaion  ral&tiva  to  tha  above- 
rafaranced  case. 

The  Chairparaon  of  the  Zoning  Conraisaion  hai  ruled  that 
the  materlala  will  ba  ttmdm   available  to  you. 

The  material I  are  two  memoranda  dated  Novenber  18,  1993 
and  November  30,  1993.  The  November  18,  1993  memorandum  ia 
an  initial  reaponae  bated  on  the  Zoning  Administrator's 
informal  review  of  the  proposal.  The  Novamber  30,  1994 
memorandum  is  baaed  on  the  Zoning  Adminiatrator ' ■  raviau  of 
plana  sent  to  hin  by  the  zoning  commission. 

Pleaae  note  that  tha  Zoning  Adminiatrator 's  memorandum 
VBS  the  basis  for  requiring  reviaed  plana  from  the  appllcanta 
in  the  above-referenced  eaie.  Tha  Zoning  Commission 
subsequently  voted  to  approve  the  project,  as  revised,  noting 
that  the  revised  plans  do  not  violate  the  Height  Act. 
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Th«  Honorabls  Portnay  "Pata"  Stark 
U.S.  Kousa  of  Rapraaantatlvaa 
Paga  2 


If  you  hava  questiona,  plaasa  contact  na  on  <202)  727- 
6311. 

Sincerely/ 


MAOEl^IBNE  H.  ROBINSON  ,^Jl      . 

Director  *^^<X 


Bnclosuraa 
atark.ltr./bjv^ 
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EXHIBIT  NO.   66 


CHRONOLOGY  OF  THE  WETA/GW  APPROVAL  PROCESS 

On  February  11.  1992,  WETA  met  with  the  Zoning  Administrator. 

On  March  10  1992,  WETA  met  with  the  Office  of  Planning. 

On  March  24.  1992.  WETA  met  with  the  Department  of  Public  Works. 

On  April  16.  1992.  WETA  met  with  Foggy  Bottom/GW  ad  hoc  committee. 

On  May  14.  1992,  WETA  met  with  the  Zoning  Administrator. 

On  April  29.  1993,  WETA  met  with  the  Office  of  Planning. 

On  June  16.  1993.  WETA  filed  with  the  Zoning  Commission  for  PUD  and 
rezoning  approval.   The  original  plans  indicated  that  the  height  of  the  building 
was  1 167".   (See  Statement  in  Support  of  the  Application  of  WETA  before  the 
Zoning  Commission  of  DC,  dated  June  16,  1993  at  pp.  1,13,  and  exhibit  G, 
attachment  1). 

On  June  17,  1993.  WETA  met  with  the  Office  of  Planning. 

On  July  15.  1993,  WETA  met  with  the  Office  of  Planning. 

On  August  2.  1993,  the  Zoning  Commission  voted  to  set  down  the  application 
for  a  public  hearing. 

On  August  11.  1993.  WETA  met  with  the  Office  of  Planning. 

On  August  24.  1993.  WETA  met  with  the  Office  of  Planning. 

On  August  25.  1993.  WETA  submitted  a  Supplemental  Filing  in  Support  of  the 
Application  of  WETA. 

On  August  26,  1993,  WETA  met  with  the  Department  of  Employment  Services. 

On  August  30.  1993.  WETA  met  with  the  Office  of  Planning. 

In  September  of  1993.  WETA  commenced  meetings  with  ANC  2A,  DPW,  and 
the  Office  of  Planning  regarding  design  and  antenna  visibility  concerns,  and 
with  the  Zoning  Administrator  regarding  height  and  penthouse  issues.   The 
Zoning  Administrator,  Joseph  Bottner,  originally  informed  WETA  (orally)  that 
the  grid  over  the  studio  was  not  a  violation  of  the  Height  Act  because  the  area 
constituted  a  penthouse.   (See  Testimony  of  Whayne  Quin,  Transcript  of 
hearing  before  the  Zoning  Commission  of  October  25,  1993  at  12, 
attachment  2,  and  Memorandum  from  Bottner  to  Robinson  of  November  24, 
1993,  attachment  3). 

On  September  17.  1993,  WETA  met  with  the  Office  of  Planning. 

On  September  21.  1993,  WETA  met  with  the  Office  of  Planning. 

On  September  30.  1993.  WETA  met  with  DPW  and  the  Office  of  Planning. 
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On  October  8,  1993,  WETA  submitted  a  Supplemental  Filing  in  Support  of  the 
Application  of  WETA  which  included  Exhibit  W.    Exhibit  W  of  the  filing  added  a 
line  over  Studio  A  which  symbolized  the  grid  over  the  studio.  (See  Post- 
Hearing  Submission  in  Support  of  the  Application  of  WETA,  dated 
October  8,  1993,  Exhibit  W,  attachment  4.) 

On  October  18.  1994,  met  with  Zoning  Administrator. 

On  October  18,  1993,  ANC  2A  filed  a  Motion  to  Dismiss  WETA's  Application, 
based  on  two  grounds:   (1)  the  proposed  building  is  1167',  and  therefore 
violates  the  Act;  and  (2)  the  dish  antennas  exceed  the  110'  limit.   (See  Motion 
of  ANC  2A  to  Dismiss  Case,  dated  October  18,  1993,  attachment  5). 

On  October  25,  1993,  WETA  responded  to  ANC  2A's  Motion  to  Dismiss  of 
October  18,  1993.   WETA  indicated: 

(1)  the  measurement  to  the  top  of  Studio  A  is  109'7".   The  structural  grid 
above  the  studio,  (which  houses  lighting  and  other  electrical  equipment), 
functions  as  a  roof  penthouse.     The  total  height  of  the  building  is  128'6".    (See 
Applicant's  Response  and  Opposition  to  ANC  2A's  Motion  to  Dismiss,  dated 
October  25,  1993  at  2-4,  attachment  6); 

(2)  both  the  Act  and  the  zoning  regulations  have  been  consistently 
interpreted  to  allow  the  satellite  dishes.   (Id.  at  4;  see  also  testimony  of  Quin, 
Transcript  of  the  Public  Hearing  of  the  Zoning  Commission  of  October  25, 
1993  at  82-84,  attachment  7). 

On  October  25.  1993  and  October  28,  1993,  the  Zoning  Commission  held 
public  hearings 

On  October  25,  1993.  Cecil  Tucker,  Secretary  of  the  Zoning  Commission, 
recorded  the  Zoning  Commission's,  4-0  vote,  to  deny  ANC  2A's  motion  to 
dismiss  WETA's  application.  (See  Transcript  of  the  Public  Hearing  of  the 
Zoning  Commission,  dated  October  25,  1993  at  13,  attachment  8). 

On  November  15.  1993.  Madeline  Robinson,  Director  of  Zoning,  asked  the 
Zoning  Administrator  to  comment  on  whether  the  roof  of  the  area  above  Studio 
A  violated  the  Height  Act.   (See  Memorandum  from  Robinson  to  Bottner  of 
November  15,  1993,  attachment  9). 

On  November  18,  1993,  Peter  Szegedy-Maszak,  Assistant  Corporation 
Counsel,  advised  Robinson  that  according  to  the  Zoning  Administrator,  the 
"project  complies  with  the  Zoning  Regulations  and  prior  administrative 
practice."  (Memorandum  from  Szegedy-Maszak  to  Robinson  of 
November  18,  1993,  attachment  10.) 

On  November  22.  1993.  WETA  submitted  a  Post-Hearing  Submission  in 
Support  of  the  Application  of  WETA.    In  the  Applicant's  Memorandum  of  Law, 
WETA  states:   "The  Statement  in  Support  (at  pages  1  and  13  and  in  Exhibit  G) 
inaccurately  states  the  height  of  the  building  to  be  116  feet,  seven 
inches.   That  height  is  to  the  top  of  the  penthouse.   The  drawing  marked  as 
Exhibit  W,  submitted  as  part  of  the  Applicants'  Supplemental  Filing  on  October 
8,  1993,  is  an  enlargement  of  the  previously  submitted  section.    Exhibit  W 
accurately  depicts  the  roof  height  over  the  studio."   (Post-Hearing  Submission 
in  Support  of  the  Application  of  WETA,  dated  November  22,  1993  at  p.5,  n.2, 
Exhibit  A,  attachment  11). 

On  November  24.  1993.  the  Zoning  Administrator  opined  that  the  studio  did  not 
constitute  a  penthouse.  (Memorandum  from  Bottner  to  Robinson  of  November 
24,  1993,  attachment  12). 
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On  November  29.  1993,  Madeline  Robinson  informed  WETA,  ANC  2A,  the 
Bureau  of  Catholic  Indican  Missions,  and  the  West  End  Tenants  Association 
that:   (1)  WETA  would  be  afforded  an  opportunity  to  revise  its  proposal  in  light 
of  the  opinion  of  the  Zoning  Administrator  of  November  24,  1993:  (2)  all  parties 
w/ould  have  until  December  29,  1993  to  comment  on  the  memorandum  of  the 
Zoning  Administrator;  and  (3)  all  parties  w^ould  have  until  January  3,  1994  to 
respond  to  WETA's  revised  proposal.   (Letter  from  Robinson  to  Quin  et  al,  of 
November  29,  1993,  attachment  13). 

•  •  On  November  29.  1993,  WETA  submitted  a  revised  plan  to  the  Zoning 

Commission.   (Letter  from  Quin  to  the  Zoning  Commission,  and  revised  plan  of 
November  29,  1993,  attachment  14).   WETA  advised  the  commission  that 
"ftihe  structural  grid  above  the  studio  has  been  lowered  to  a  height  of 
approximately  eighteen  feet  above  the  floor  of  the  studio    The  top  of  the 
solid  roof  over  the  studio  is  not  located  at  the  former  height  of  the  grid,  1097, 
9/16"  above  the  point  of  measurement  and  below  the  permitted  height  of  110 
feet. 

•  On  November  30.  1993,  the  Office  of  Corporation  Counsel  indicated  that  the 
opinion  of  the  Zoning  Administrator  as  expressed  in  the  memorandum  of 
November  24  should  serve  as  the  "appropriate  administrative  standard." 
(Memorandum  from  Szegedy-Maszak  to  Robinson  of  November  30,  1993, 
attachment  15.) 

•  On  December  10.  1993,  the  Zoning  Administrator  informed  WETA:   "The 
revised  plan,  showing  the  roof  area  of  the  studio,  does  conform  with  the 
Height  Act  of  1910  '   Bottner  also  indicated  that  "[tjhe  mechanical  penthouse 
above  the  studio  roof  does  not  meet  the  proper  set  back  requirements: 

however,  this  is  an  issue  which  the  Zoning  Commission  may  approve." 

(Letter  from  Quin  to  Bottner  of  December  10,  1993,  attachment  16). 

On  December  20.  1993.  WETA  submitted  three  additional  drawings  to  "make  it 
clear  that  the  solid  roof  over  the  studios  is  at  a  height  of  less  than  110'.  .  ." 
(Letter  from  Quin  to  Zoning  Commission  of  December  20,  1993, 
attachment  17). 

On  January  3.  1994.  ANC  2A  submitted  its  response  to  WETA's  Post  Hearing 
submissions.   ANC  2A  complained  that  the  revised  proposal  did  not  provide 
information  regarding  the  contents  of  the  "studio  mechanical  penthouse",  and 
that  they  were  unable  to  cross-6xam  WETA  with  respect  to  the  revised  design. 
(ANC  2A's  Response  to  Post  Hearing  Submissions,  dated  January  3,  1994, 
attachment  18). 

On  January  10,  1994,  the  Zoning  Commission,  by  a  vote  of  5-0  proposed  to 
approval  WETA's  application  subject  to  certain  guidelines.   (See  Proposed 
Guidelines,  Conditions  and  Standards  to  be  Attached  to  the  Approval  of  Z.C. 
Case  No.  93-9C  (PUD  &  Map  Amendment,  attachment  19). 

'  .  On  February  9,  1994,  the  Director  of  Zoning  advised  the  Director  of  the  NCPC 

(Reginald  Griffith)  of  the  Zoning  Commission's  proposal  to  approve  the  project, 
and  its  plans  to  take  final  action  on  March  14,  1994.  (Letter  from  Robinson  to 
Griffith  of  February  9,  1994,  attachment  20). 
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•  On  February  17,  1994.  George  Oberlander,  a  member  of  the  NCPC  staff 
received  a  internal  note  (with  a  cc:  to  Griffith)  which  concluded: 

{ 1 )       ".  .  .  it  appears  that,  for  at  least  forty  years,  and  probably  longer. 
those  local  entities  with  authority  to  administer  zoning  provisions  in  the 
District  of  Columbia  have  interpreted  the  Height  Act  setback  provisions 
to  apply  only  to  exterior  walls  facing  the  street.  A  court  of  law,  in 
interpreting  a  statute,  will  give  great  deference  to  long  standing 
administrative  interpretations  of  that  law  by  the  body  which  as 
responsibility  for  administering  that  law;" 

(2)       "■  ■  ■  clearly,  the  Act  of  1910  could  not  be  presumed  to  enumerate 
every  type  of  roof  structure  containing  mechanical  eguipment  necessary 
to  operate  a  building  in  light  of  changing  technology.  .  .  an  argument 
could  be  constructed  to  the  effect  that  the  congress  of  1910  could  not 
have  foreseen  the  need  for  the  type  of  mechanical  eguipment  needed  in  a 
building  constructed  for  broadcasting  purposes    (Note  from  Shapiro  to 
Oberlander  of  February  17,  1994,  attachment  21). 

On  February  24,  1994.  NCPC  staff  released  a  draft  report  which  concluded 
that  the  project  would  violate  the  Act. 

On  February  25,  1994,  after  the  release  of  the  NCPC  report,  WETA  met  with 
NCPC. 

•  On  March  3,  1994,  NCPC  commissioners  voted  7-5  to  report  to  the  Zoning 
Commission  that  the  project  would  not  affect  the  Federal  interest. 

On  March  14,  1994.  the  Zoning  Commission,  in  order  to  allow  time  to  evaluate 
its  draft  order,  deferred  its  meeting  to  take  final  action  to  March  24,  1994. 

•  On  March  14,  1994,  Congressman  Pete  Stark  asked  Maybelle  Bennett,  the 
Chair  of  the  Zoning  Commission  to  reopen  the  record  to  include  his  letter  to 
her  advising  her  that  he  disagreed  with  the  NCPC  vote.    (Letter  from  Stark  to 
Bennett  of  March  14,  1994,  attachment  22). 

•  On  March  18.  1994,  the  Director  of  Zoning  informed  Stark  that  his 
correspondence  could  not  become  part  of  the  official  record  as  he  was  not  a 
party  to  the  case.    (Letter  from  Robinson  to  Stark  of  March  18,  1994, 
attachment  23). 

On  March  23,  1994,  Stark  introduced  H.R.  4121. 

On  April  18,  1994,  Stark  introduced  H.R.  4242  and  4243. 

On  April  21,  1994,  Merrick  T.  Malone,  Assistant  City  Administrator  for 
Economic  Development,  expressed  his  concern  to  Stark  that  4242  "would  send 
a  message  of  inconsistency  and  instability  regarding  our  development 
processes  which  would  in  turn  adversely  impact  the  District's  critical  economic 
development  efforts  to  attract  and  retain  businesses."   (Letter  from  Malone  to 
Stark  of  April  21,  1994,  attachment  24.) 

A  hearing  on  H.R.  4242  is  scheduled  for  April  26.  1994. 

4/25/94 
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FXHIBIT  NO.   67 


•a»rutmnl  of  tl)r  Statrirt  of  (Calumlria 

ZONINO   COMMISSION 


HZTTJU^  TO  THE  NATIONAL  CAPITAL  PLANNZNQ  COMMISSION 
IM  aCNSRAL  AND  FOR  FEDERAL  IMPACT  REVIEW 

TIM  Otflo*  of  Zoning,  the  ataCf  to  the  Zoning  Conunission  sends 
to  th«  aatlonal  Capital  Planning  commlialon  (ncpc)  on  a  ragular 
baaia,  packata  containing  the  same  information  and  doeumants  as  are 
■•nt  to  tlia  MMabara  of  the  Zoning  Commission  and  relevant  District 
gevaciMaant  avancies  in  preparation  for  the  monthly  zoning 
Ceaniaaion  Public  Meetings  and  Public  Hearings  that  have  bean  set 
by  the  lotting  ceanisBion.  The  only  materials  that  would  not  be 
tranaalttad  to  MCPC  or  relevant  District  govarrunent  agencies  are 
the  ijioranda  of  advice  from  the  Office  of  the  Corporation  counsel 
to  the  toning  CoaaiBeion. 


TIkoae  paokota  are  sent  to  NCPC  at  the  same  time  that  they  are 
aont  to  the  ■omIbts  of  the  zoning  commission.  They  are  generally 
sent  by  eeuTlor,  but  on  occasion  may  bo  hand  delivered  by  staff. 

onco  the  Boning  Commission  has  taken  proposed  action  to 
approve  a  projoct,  the  proposal  is  specifically  referred  to  NCPC 
for  Fodoral  laipact  review.  NCPC  will  receive  from  the  Office  of 
lonlnf,  a  letter  of  referral)  guidelines,  standards  and  conditions 
of  tho  propoaod  approval;  and  copies  of  any  planning  reports  In  the 
roaord. 
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EIHIBIT  NO.  68 

Apartment  and  Office  Building  Association  of  IVIetropolitan  Wasliington 

1050  1 7ih  Street,  NW,  Suite  300,  Washington,  DC  200.«)  Phone:  (202)  296-3390  fax:  (202)  296-3399 


April    25,    1994 

The  Hon.  Fortney  Pete  Stark 

Chairman 

Committee  on  the  District  of  Columbia 

U.S.  House  of  Representatives 

1415  Longworth  House  Office  Building 

Washington,  D.C.  20515 

RE:   H.R.  4243  and  H.R.  4242 

Dear  Congressman  Stark: 

AOBA  was  pleased  to  provide  its  views  on  the  above-referenced 
bills,  both  of  which  relate  to  the  1910  Height  of  Buildings  Act  for 
the  District  of  Columbia,  in  a  meeting  with  David  Julyan  of  your 
staff  last  week.  AOBA  represents  the  owners  and  managers  of  fifty- 
five  million  square  feet  of  office  space  in  the  District  of 
Columbia,  approximately  two-thirds  of  the  city's  total  inventory. 

AOBA  members  are,  in  large  part,  responsible  for  the  contemporary 
skyline  which  graces  the  District  of  Columbia  today.  Thus;  as  an 
industry,  our  members  are  quite  familiar  with  the  1910  Height  Act 
and  the  manner  in  which  it  has  been  interpreted  and  applied  over 
the  last  eighty-four  years.  AOBA  members  are  proud  of  their  role 
in  the  design,  construction  and  operation  of  the  buildings  which 
comprise  the  city's  skyline. 

Our  analysis  of  H.R.  4243,  which  would  amend  the  1910  Act,  leads  us 
to  conclude  that  it  would  have  dramatic  and  extremely  ill-advised 
consequences,  not  only  for  new  buildings  to  be  constructed  in  the 
future,  but  for  the  majority  of  existing  buildings  in  the  District 
and,  ultimately,  for  the  economic  condition  of  the  entire  city. 

AOBA  and  other  organizations  have  conveyed  these  concerns  to  you  in 
recent  weeks,  and  we  were  pleased  to  learn  that  H.R.  4243  is  no 
longer  scheduled  for  hearing  by  the  full  Committee.  While  AOBA 
believes  that  the  1910  Height  Act  has  proven  to  be  fairly  dynamic 
over  the  years,  we  have  expressed  our  willingness  to  participate  in 
any  collaborative  and  deliberative  effort  the  Committee  may 
undertake,  in  the  future,  to  examine  the  Act  in  its  entirety. 
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H.R.  4242,  as  you  know,  is  a  bill  aimed  at  remedying  what  is 
believed  to  be  an  impending  violation  of  the  1910  Height  Act,  by 
prohibiting  issuance  of  any  building  or  occupancy  permit  for  the 
project  in  question  unless  the  project  is  modified  in  two  very 
specific  ways.  AOBA  takes  no  position  on  the  facts  or  merits  of 
the  project  in  question.  However,  we  are  opposed  to  the  approach 
and  undesirable  precedents  which  would  be  embraced  by  enactment  of 
H.R.  4242,  notwithstanding  that  it  purports  to  apply  only  to  the 
Zoning  Commission  Case  cited  in  the  bill. 

The  first  of  these  is  found  in  subparagraph  (1)  of  the  bill,  which 
requires  that  "space  above  a  studio  that  is  used  primarily  to  house 
servicing  equipment  for  the  studio"  (emphasis  added)  must  fall 
under  the  Height  Act  limitation  for  the  location  in  question. 

In  land  use  terms,  this  provision  clearly  sets  a  standard  that  any 
rooftop  structure,  unless  the  equipment  it  houses  services  the 
entire  building,  must  strictly  adhere  to  the  Height  Act  limitation. 
Such  a  standard  would  rob  the  Height  Act,  and  the  local  zoning 
authorities  who  must  apply  it,  of  the  essential  flexibility 
required  by  continuously  evolving  building  designs  and  tenant 
needs. 

While  penthouse  structures  may  have  served  only  entire  buildings  in 
1914,  this  is  increasingly  not  the  case  today.  One  tenant's 
computer  facility  may  need  special  cooling  equipment;  another's 
operations  may  have  special  indoor  air  quality  requirements;  an 
existing  building  seeking  to  comply  with  the  Americans  With 
Disabilities  Act  might  require  a  special  elevator  which  services 
only  certain  floors.  The  standard  in  H.R.  4242  could  require  that 
an  entire  floor  of  building  height  be  sacrificed  in  order  to  meet 
these  needs,  even  though  the  equipment  to  do  so  could  have  been 
inconspicuously  housed  on  the  roof. 

Subparagraph  (2)  of  H.R.  4242  states  an  absolute  1:1  setback 
requirement  from  all  exterior  or  bounding  walls  for  penthouse 
structures  at  the  subject  location.  Such  an  absolute  requirement 
departs  significantly  from  the  interpretation  of  the  Height  Act 
which  has  historically  been  applied  and  accepted  by  local  and 
Federal  zoning  and  planning  officials.  It  would  force  penthouse 
structures  to  the  center  of  buildings,  making  them  more  visible 
from  city  streets,  not  less. 

A  similar  provision  in  H.R.  4243  was  at  the  heart  of  AOBA's 
opposition  to  that  bill.  Enacting  such  a  standard  into  law,  while 
ostensibly  only  for  one  specified  project,  clearly  has  similar 
legal  and  practical  implications  for  buildings  to  be  constructed  in 
the  fMtiLra,  End  for  pv'  st-ir.c  buildings,  as  well. 
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Finally,  AOBA  wishes  to  express  its  genuine  concern  about  the 
discouraging  message  which  the  enactment  of  H.R.  4242  would  have  on 
the  collective  efforts  of  many  parties  to  attract  both  commercial 
tenants  and  investors  to  the  District  of  Columbia.  We  can  assure 
the  Committee  that  tenants  considering  the  District  as  a  business 
location,  and  investors  considering  providing  their  dollars  to 
enhance  the  District's  commercial  property  tax  base,  have  a 
variety  of  other  attractive  opportunities  to  consider,  as  well. 
The  volatility  which  tenants  and  investors  perceive  in  the 
regulatory  process  is  a  significant  factor  in  their  final 
decisions. 

Over  che  years,  the  process  and  the  criteria  for  securing  necessary 
development  approvals  in  the  District,  while  somewhat  cumbersome, 
have  become  fairly  well  understood,  and  are  easily  located  in  the 
laws  and  rules  which  govern  the  various  reviewing  authorities. 
Aggrieved  parties  have  clearly  defined  administrative  and, 
ultimately,  judicial  remedies  available  to  them.  Since  the 
adoption  of  the  Height  Limitation  Act  in  1910,  legislative  relief 
from  Congress  has  been  deemed  necessary  in  only  a  few  extraordinary 
instances. 

For  these  reasons,  AOBA  urges  the  Committee  to  use  great  care  in 
determining  whether  the  project  addressed  by  H.R.  4242  is  truly 
such  an  Instance,  and  to  closely  consider  the  above  points  in 
deciding  whether  the  specific  provisions  in  the  bill  are  the  most 
appropriate  means  of  resolution. 


Sincerely, 


ir^— 


Richard  W.  Greninger 
AOBA  President 

Vice  President, 

Carr  Real  Estate  Services 


cc:   All  Members,  Committee 

on  the  District  of  Columbia 


• 
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EXHIBIT  HO.   69 


WASHtNQTQN  CHAPTER/AIA  POSITION  STATEMENT 

ON  THE  1910  DC  BUILDING  HEIGHT  ACT 

April  1994 


In  rcapoiuc  (o  n^cent  Initiatives  tn  modify  aspects  of  the  1910  Distilct  of  Columbia 
niK»  r.  M^i  «*  Bulldli^  Hci|;ht  Act.  the  Washington  Chapter  of  the  American  Institute  of  Aichltccts  has 

, .  ^  »M  P^cpwd  the  following  general  poslUon  statement  regarding  this  law. 

MnliaMM 

i^O,aiaienM««,«M  *  The  Chapter  opposes  any  legislation  that  would  further  limit  opportunltiea  for 

Incotporation  of  rcaaonable  architectural  embclKxhmenl  at  the  top  of  building  facades. 
The  current  law  allows  for  "spircn,  towers,  domes"  and  other  decorative  rooftop 
*■  ""y.**^—  elements  not  intended  for  human  occupancy  to  extend  to  building  edges.    Such 

Stoaicnia  have  enliverted  many  Waxhingtori  slreclscapes  In  recent  years,  and  there  is 
no  mmpdllng  rationale  for  placing  restrictions  on  these  embellishments  beyond  those 
•Iseady  outlined  in  the  original  law. 

•  Tka  Chapter  opposes  efforts  to  modify  technical  aspects  of  the  height  law  ttuough 
itdenl  legislation.  The  technology  of  mechanical  and  other  building  systems  changes 
rapidly,  and  therefore,  guidelines  addressing  setbacks  of  mechanical  penthouses  and 
otftar  technical  issues  should  t>e  dealt  with  through  zoning  regulations  and  other 
•pprcpriate  local  medumisnts- 

•  Th»  Chapter  supports  &\e  current,  locally  based  system  for  et\forclf\g  Iho  hd^l  law. 
There  is  no  reason  at  this  time  to  Introduce  tlie  federal  government  into  what  Is 
lighUully  and  logically  a  local  regulatory  process.  Indeed,  the  District's  regulatory 
pw>e«i«cn  arc  already  very  complicated  and  tlme-conmmlng,  and  every  effort  should 
b*  aaade  to  reduce  the  dodgn  review  bureaucracy  wherever  possible.    ■ 
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April  25.  1995 


Jolm  R.  TyOng*,  Pr»tU»nl 


The  Honorable  Eleanor  Holmes  Norton 
United  Suites  House  of  Rqtresentatives 
Washington,  D.C.  20515 

Dear  Mrs.  Nortoru 

On  behalf  of  The  Greater  Washington  Board  of  Trade,  I  want  to  express  our 
opposition  to  HR  4242  and  HR  4243.    While  we  are  sincerely  interested  in 
the  mairaerumce  of  the  skyline  of  the  tuition's  capital,  the  intetu  of  the  two 
bills  would  make  the  city's  development  process  open-ended. 

As  you  are  well  aware,  the  development  process,  with  the  attendant 
approvals,  is  one  of  the  most  complex  in  America.   From  the  membership  of 
this  organization  there  is  deep  concern  that  with  either  of  these  two  bills  the 
development  process  will  lose  its  finality. 

We  also  believe  that  current  law  and  regulations  regarding  building  hd^hts 
are  working.   In  the  name  of  orderly  economic  development  process,  we  urge 
that  you  oppose  these  two  bills  and  so  eiqpress  our  point  of  view  as  part  of 
the  up^ming  hearing. 

We  thank  you  for  your  continued  attention  to  this  matter. 


C^aiialfy, 

Joh^i  R  TydirAs       l\ 
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April  35,  1994 


The  Honorable  Fete  Stark 
Chaiman,  House  Comnittee  on  the 

District  of  Columbia 
1309  Longvorth  House  Office  Building 
Washington,  D.C.   2051S 

Dear  Hr.  Chairman: 

Z  am  concerned  about  two  bills  pending  In  your 
Committee  respecting  the  District  of  Columbia's  1910 
Heights  Act.   I  understand  that  one  of  these  bills,  H.R. 
4243,  would  significantly  alter  the  longstanding  local 
Interpretation  of  penthouse  setback  requirements  on  a 
retroactive  basis,  as  well  as  grant  the  National  Capital 
Planning  Commission  more  Influence  over  local  zoning 
matters.   The  second  bill,  H.R.  4242,  is  more  directly 
aimed  at  preventing  the  construction  of  a  building  —  at 
least  as  it  is  now  designed  —  to  house  the  consolidated 
facilities  of  WETA  on  the  campus  of  The  George  Washing- 
ton University. 

I  certainly  agree  that  there  are  aspects  9f^the 
1910  Act  that  could  use  olarlf ication,  and  I  kn6w  that 
the  District  would  benefit  from  a  careful  re'triew  and 
refinement  of  the  Act  by  your  Committee.   However,..^!  am 
concerned  that  the  two  bills,  as  presently  drafted, 
could  have  a  substantial  negative  Impact  on  the  city. 

As  you  probably  know,  I  spent  much  of  my  time  as 
President  of  The  Greater  Washington  Board  of  Trade  fo- 
cusing on  the  Bconoiiiic  problems  of  the  District  of  Co- 
lumbia and  trying  to  foster iopportunitiea  for  job  growth 
and  economic  expansion  in  the^clty.   In  my  judgment, 
bringing  WETA  back  into  the  bistrict  would  be  a  real 
coup  and  an  important  step  in  our  efforts  to  revitalize 
the  city's  economic  growth.   Unfortunately,  I  understand 
that  the  effect  of  enactment  of  either  of  the  above- 
referenced  bills  would  be  to  cause  WETA  to  move  else- 
where.  The  design  changes  to  the  WETA  building  that 
would  be  necessary  under  the  bills  are  impracticable 
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CroB  WETA'«  standpoint.  Horaovar,  tha  raquirananta  of 
tha  bills  aa  appliad  to  WETA  hava  tha  appaaranea  of  ba« 
in?  punitiva,  sinea  HETA  haa  alraady  gona  through  a 
langthy  and  opan  procaaa  of  obtaining  NCPC  and  Zoning 
Coamiasion  approvala  for  ita  design. 

Howavar,  avan  aaida  from  tha  inpaot  of  tha  pro- 
poaad  lagislation  on  META,  X  am  concarnad  about  the  af- 
faota  of  tha  naw  panthousa  eatbaclc  raguiranants  inpoaed 
by  thaaa  bllla.   Raguiring,  as  a  sattar  of  fadaral  law, 
that  all  panthouaas  ba  set  bacJc  from  bounding  as  wall  aa 
axtarior  walla  would  radically  Changs  prasant  construc- 
tion praoticaa  throughout  tha  city.   Oasigns  currantly 
in  progrsss  would  hava  to  ba  altarad  to  nova  slavators, 
ventilation  systsns,  and  other  equipnant  to  tha  oantars 
of  buildinga,  where  previously  they  could  ba  looatad 
anyvhara,  aa  long  aa  thay  ware  set  back  from  tha  atraat. 
In  fact,  although  neither  of  thaaa  bills  would  ba  ap- 

flioabla  to  tha  naw  building  that  my  firm  will  ha   moving 
nto  next  year  at  655  12th  Street,  N.W.,  it  ia  poasible 
that  avan  our  machanioal  panthoxiaaa  might  not  ba  in  oem- 
plianoa  with  tha  proposed  new  requiramancs.  onfortu- 
nataly,  wa  would  not  ba  alone  in  that  result.   I  aa  ad- 
viaad  by  frienda  in  tha  oonatruotion  industry  that  lit- 
erally Boorea  of  other  buildinga  in  tha  District  would 
ba  siailarly  non-oonforming. 

I  Icnow  that  tha  issues  before  you  are  probably 
far  more  complex  than  I  am  aware.  However,  Z  hope  that 
you  will  take  theae  pointa  into  consideration  aa  you 
proceed  with  the  legialativa  process. 


With  beat  regards. 


Sincerely, 
^-tfamea  ¥  .^-^n*a  UxSMl^ 


I 
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Weihe  , 

L/.C.  CCi'  iriiTTrT 

U.S.  HOUSE  OF  REPS. 
April  26,  1994 

The  Honorable  Fortney  "Pete"  Stark 

ChairmEin,  Committee  on  the  District  of  Columbia 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Re:  HR  4242 


Dear  Congressman  Stark: 

The  recent  proposed  revisions  to  the  Act  of  1910  are  of  concern  to  me 
as  well  as  many  other  architects  practicing  in  the  District  of 
Columbia.  While  I  am  relieved  to  find  that  wholesale  changes  are 
not  being  proposed  at  this  time,  HR  4242  does  contain  some 
disturbing  elements. 

The  proposal  is  specifically  directed  at  one  building  which  is  not  in 
an  extremely  visible  location  and  is  not  greatly  inconsistent  with  the 
surrounding  buildings.  Proper  local  approvals  have  been  obtained 
and  it  does  not  seem  to  me  that  the  building  as  designed  presents  a 
threat  to  the  skyline  of  the  city  as  we  know  it. 

Paragraph  (1)  concerns  the  use  of  penthouse  space  above  the  studio 
for  the  use  of  mechanical  equipment.  I  have  designed  a  video  studio 
and  the  mechanical  equipment  for  that  type  of  use  is  not  inherently 
different  from  that  used  in  office  space,  a  hotel,  or  many  other  uses. 

Paragraph  (2)  requires  the  penthouse  to  be  set  back  from  all  exterior 
walls.  This  is  not  consistent  with  the  long  standing  interpretation 
of  the  Act  of  1910  and  if  this  became  a  general  requirement  could 
result  in  roof  structures  being  more  visible  from  the  streets,  and 
would  severely  penalize  certain  properties,  such  as  narrow  sites. 
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I  feel  that  HR  4242  could  set  several  dangerous  precedents  and 
would  weaken  the  local  government,  which  although  it  may  have 
faults,  has  done  a  very  good  job  of  guarding  the  intent  and  the  letter 
oftheActofl910. 

Sincerely, 


Byron  B.  Black 

P4rtner         / 

THE  WEIHE  PARTNERSHIP 
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April    27,     1994  ^ 


3Y  MESSENGER 

Honorable  Pete  Stark 
United  States  House  of 

Representatives 
239  Cannon  Building 
Washington,  D.C.  20015 

Dear  Congressman  Stark: 

We  are  writing  to  apprise  you  of  our  concern  about  your 
recently  reintroduced  legislation,  H.R.  4243,  the  proposed 
"District  of  Columbia  Building  Heights  Act  of  1994"  (the 
"Act"),  which  is  pending  in  the  House  of  Representatives.   The 
Washington,  D.C.  Association  of  REALTORS®  is  a  membership 
organization  with  nearly  4,000  members  who  are  real  estate 
brokers,  teal  estate  salepersons,  architects,  attorneys, 
mortgage  bankers  and  mortgage  brokers,  title  insurance 
companies,  appraisers,  property  managers  and  other 
professionals  interested  in  real  estate  matters  in  the  District 
of  Columbia.   With  a  perspective  spanning  some  90  years,  the 
Association  is  concerned  about  the  quality  of  business  life  for 
its  members  and  the  quality  of  life  for  all  who  benefit  from 
living,  doing  business  in,  visiting  or  otherwise  interacting  in 
the  District  of  Columbia. 

The  purpose  of  this  letter  is  not  to  debate  the  efficacy  of 
the  GW/WETA  proposal  in  particular,  but  rather  to  address  the 
more  universal  concern  of  unnecessa^ry  interference  with  the 
executive,  legislative  and  judicial  branches  of  the  District  of 
Columbia  Government.   In  particular,  our  utider standing ,  from 
reading  your  statement  and  otherwise,  is  that  H.R.  4243  is 
supposedly  necessitated  by  an  alleged  "blatant  violation  of 
Federal  law,"  and  the  legislation  is  intended  to  "stop  a 
blatant  and  unquestionable  violation  of  Federal  law."   The 
Association's  view  is  that  if,  in  fact,  such  a  violation 
occurs,  it  should  be  addressed  in  the  same  manner  as  other 
"violations  of  Federal  law,",  i.e.,  through  judicial 
enforcement  of  whatever  that  particular  Federal  law  is.   We 
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have  an  abundance  of  courts  in  the  District  of  Columbia,  an 
abundant  body  of  law,  and  an  abundance  of  skilled  jurists  in 
whose  province  this  matter  should  be  addressed.   The 
Association  sees  nothing  particularly  special  about  the  issues 
of  concern  in  the  GW/WETA  case  th'at  require  Federal 
intervention  by  the  Congress,  assuming  that  any  violation  of 
Federal  law  in  fact  exists,  and  urges  you  to  permit  the 
judicial  system  to  work. 
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We  understand  that  there  are  serious  concerns  within  the 
Foggy  Bottom  neighborhood  about  the  GW/WETA  building,  and,  as 
noted  above,  the  purpose  of  this  letter  is  not  to  choose  a  side 
in  that  conflict.   Many  of  the  participants  in  that  debate  are 
well  intentioned,  others  may  not  be  so  well  intentioned,  and 
emotions  are  running  high.   The  purpose  of  this  letter  is  not 
to  join  that  debate,  but  rather  to  urge  you  to  help  preserve 
the  sanctity  of  the  District  of  Columbia  Government's  Home  Hule 
author  i  ty . 

Thank  you  very  much  for  your  consideration. 

Sincerely  yours. 


Brooke  DeCamp  Myers 
Presi dent -Elect 


All  Members  of  the  House  Committee 

on  the  District  of  CoJumbia 
Honorable  Sharon  Pratt  Kelly 
Honorable  David  A.  Clarke 
Ms.  Constance  W.  Maffin 
Abraham  J.  Greenslein,  Esq. 
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STATEMENT  OF  STEPHEN  A  KOCZAK.  PRESIDENT.  FEDERATION  OF  CITIZENS 
ASSOCIATIONS  OF  THE  DISTRICT  OF  COLUMBIA  ON  HOUSE  BILL  H.R.  4242 

I  am  Stephen  A  Koczak,  President  of  the  Federation  of  Citizens 
Associations  of  the  District  of  Columbia  Organized  in  1910,  our  Federation 
IS  the  oldest  continuing  representative  of  the  venous  citizens  and  civic 
dssocations  in  the  District  of  Columbia    Currently,  there  are  thirty-one 
asssociations  in  our  Federation  (Photocopy  of  the  list  appears  as 
attachment  1.)  The  Federation  meets  every  month  to  deal  with  matters 
affecting  the  rights  of  citizens.  This  fiscal  year,  our  Assembly  has  been 
host  to  Mayor  Sharon  Pratt  Kelly,  DC  Council  Chairman  David  Clarke,  and 
D  C.  Council  Members  John  Ray  and  James  Nathanson 


At  our  most  recent  Assembly  meeting,  April  21,  1994,  we  spent  two 
hours  discussing  zoning  problems  with  Mr.  Albert  Dobbins,  III,  Director  of 
the  DC.  Office  of  Planning  and  four  additional  representatives  from  the 
various  zoning  authorities,  including  NCPC  alternate  David  Colby,  Ms 
Madeliene  H.  Robinson,  Director,  Office  of  Zoning  (which  is  the  staff  for 
both  the  Zoning  Commission  and  the  Board  of  Zoning  Adjustment)  and  Mr 
Hampton  Cross,  Director,  Department  of  Consumer  and  Regulatory  Affairs. 

During  all  these  meetings  we  have  had  zoning  problems  on  our  agenda. 
Hereinunder,  I  shall  describe  the  admissions  of  these  various  Distnct 
authorities  regarding  the  extremely  harmful  impact  of  current  zoning 
practices  on  the  lives  of  citizens  and  the  resultant  increasing  flight  of 
residents  to  the  suburbs  This  flight  has  contributed  to  the  reduction  of 
the  tax  base  and  to  the  financial  instability  of  the  District  of  Columbia 
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THE  ENACTMENT  OF  H  R  4242  IS  NECESSARV  TO  SAVE  HOME  RULE 

On  behalf  of  the  Federation  I  am  submitting  this  statement  for 
inclusion  in  the  written  record  of  the  Hearings  on  H.  R.  4242 

The  Federation  has  concluded  that  the  enactment  of  H  R  4242  is 
necessary  to  correct  the  arrogant  abuse  of  office  and  disregard  of  law  by 
the  zoning  establishment  which  has  grown  up  in  the  District  during  the 
last  twenty  years 

A  major  threat  to  Home  Rule  is  the  "Incestuous"  structure  of  the  Zoning 
Establishment. 

Collectively,  the  Zoning  authorities  have  become  a  fourth  branch  of  DC. 
government,  unelected,  unaccountable  to  anyone  but  themselves.  By  a 
series  of  their  own  "precedents",  they  have  undermined  the  laws 
protecting  the  legal  rights,  the  personal  wellbeing  and  the  private 
property  of  citizens  Far  too  ready  to  accept  the  services  of  developer 
lawyers,  they  have  allowed  the  firm  of  Wilkes  Artis  Hedrick  and  Lane  to 
establish  their  zoning  policy  by  accepting  without  reservation  Wilkes 
Artis  proposals  for  Findings  of  Fact  and  Conclusions  of  Law 

As  evidence  of  the  subservience  of  the  Zoning  Commission  to  Wilkes 
Artis,  I  attach  hereto  the  draft  for  proposed  Findings  of  Fact  and 
Conclusions  of  Law  in  the  GWU/WETA  case  submitted  by  Wilkes  Artis  on 
November  29,  1993  (Attachment  No.  2)  and  the  subsequent  Order  No 
749-A  in  the  case  of  GWU/WETA,  Case  No.  93-gc,  dated  April  11,  1993 
(sic)  and  appearing  in  the  April  29,  1994  issue  of  the  District  of  Columbia 
Register  (Attachment  No.  3). 

Except  for  the  additional  language  required  by  events  subsequent  to 
November  29,  1993,  the  texts  are  identical. 

The  reason  they  are  identical  has  its  own  contextual  logic  The 
principal  device  of  the  zoning  authorities,  in  cooperation  with  Wilkes 
Artis,  has  been  to  control  the  contents  of  the  "record"  The  control  of  the 
contents  of  the  "record"  is  critical  because  the  Zoning  Commission  (ZC) 
and  the  Board  of  Zoning  Adjustment(BZA)  are  considered  to  be 
"quasi-judicial"  bodies.  Therefore,  their  actions  and  orders  are  subject 
only  to  appellate  review,  not  to  de_novo  hearings  by  a  court  of  law.  This 
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appellate  review  is  hostage,  of  course,  to  the  "record"  from  which  have 
been  excluded  material  by  rulings  made  during  these  hearings. 

One  of  these  rulings  concerns  "timeliness"    Both  the  ZC  and  the  BZA 
utilize  the  argument  of  "timeliness"  to  keep  material  out  of  the  "record". 
For  example,  to  keep  evidence  of  the  7-5  decision  of  the  National  Capitol 
Planning  Commision  out  of  the  "record",  Congressman  "Pete"  Stark's  March 
14,  1994  letter  to  ZC  Chairman  Maybelle  Bennett  was  returned  to  him  on 
the  ground  it  was  not  "timely". 

Significantly,  there  is  no  record  of  this  action  on  "timeliness"  in  the 
Zoning  Commision  Order    I  quote  the  paragraph  in  the  Order  for  March  14, 
1994  It  follows: 

"35  At  the  public  meeting  of  March  14,  1994,  the  Commission  postponed 
final  action  on  the  case  until  the  Commnision  had  ample  opportunity  to 
read  the  draft,  as  prepared  by  the  Offdice  of  Zoning  staff" 

This  passage  is  significant  for  two  reasons  FIRST,  there  is  no 
reference  to  Congresman  Stark's  letter  SECOND,  there  is  the  pretense  that 
the  draft  order  was  prepared  by  the  Office  of  Zoning  staff. 

As  I  had  indicated  above,  the  draft  was  actually  prepared  by 
Wilkes  Artis. 

When  Ms  Madeliene  H    Robinson,  the  Director  of  the  Office  of  Zoning 
staff,  was  challenged  at  our  April  21,  1994  Assembly  meeting  regarding 
these  practices,  she  conceded  that  her  office  did  not  have  its  own  lawyers 
and  had  to  rely  on  the  drafts  presented  by  Wilkes  Artis  She  conceded 
further  that  the  only  review  of  the  draft  of  Wilkes  Artis  was  by  the  office 
of  Corporation  Counsel  and  not  by  her  own  office,  even  in  matters  of 
findings  of  fact 

The  subservient  attitude  and  incompetence  of  the  office  of  Corporation 
Counsel  is  equally  evident  in  the  ZC  Order  issued  in  this  case. 

The  Office  of  Corporation  Counsel  provides  the  second  device,  the 
misuse  and  distortion  of  definitions. 

I  quote,  as  an  example,  the  following:  ..--■^ 
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"37  The  Office  of  the  Corporation  Counsel  (OCC)  advised  the 
Commission  that  the  letters  dated  March  24,  1994  from  ANC-2A  and  the 
West  End  Tenants  Association,  as  well  as  the  letter  dated  March  14,  1994 
from  Congressman  Pete  Stark  were  ex  parte  communications  and  should 
not  be  accepted  into  the  record "  (underlinings  added  for  emphasis) 

The  use  of  the  word  "advised"  and  the  construction  of  "ex  parte"  by  the 
Office  of  Corporation  Counsel  as  applied  to  Congressman  Stark  are  devious 
and  absurd,  as  any  lawyer  knows   Congressman  Stark  is  a  statutory 
member  of  the  National  Capital  Planning  Commision,  as  well  as  Chairman 
of  the  House  Committee  on  the  District  of  Columbia,  which  has  oversight 
functions  over  the  District  of  Columbia    In  neither  role  is  he  a  party  to,  or 
personal  beneficiary  of,  the  GWU/WETA  case  before  the  Zoning 
Commission. 

Congressman  Stark's  role  was  to  uphold  the  law  as  it  applies  to  the 
Zoning  Commission  itself 

But,  in  collaboratin  with  Wilkes  Artis  to  control  the  content  of  the 
"record",  his  March  14  letter  had  to  be  denied  access  since  it  would  have 
clearly  shown  the  defects  in  the  actions  of  the  Zoning  Commission 

In  the  matter  of  ex  parte.  I  had  previously  raised  the  issue  of  the  role 
of  Senator  John  D  Rockefeller  IV.  In  this  connection,  I  append  hereto  as 
Attachment  4  my  letter  to  the  NCPC  asking  it  to  reconvene  and  to 
reconsider  its  7-5  vote  rejecting  the  findings  of  the  NCPC  staff  that  the 
GWU/WETA  project  violated  the  1910  Height  Act 

The  third  device  used  by  the  zoning  bureaurcracy  is  to  refuse  to 
reopen  the  record.  For  example,  after  Wilkes  Artis  submitted  certain 
revisions  to  its  GWU/WETA  proposal,  the  Zoning  Commission  accepted 
these  but  would  not  reopen  the  record  for  cross-examination 

THE  INFLUENCE  OF  WILKES  ARTIS  ON  THE  WASHINTON  POST 

An  even  more  insidious  aspect  of  the  "incestuous"  character  of  the 
Zoning  Authorities  is  the  control  of  the  news  reports,  editorials  and 
columnists  of  the  principal  local  newspaper,  The  Washington  Post 

The  Washington  Post  claims  that  it  keeps  separate  its  news  reporting 
from  its  editorials  and  the  columns  of  commentary  which  it  prints 
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This  is  certainly  not  the  case  in  zoning  matters,  as  exemplified  in  the 
matter  of  GWU/WETA. 

Repeatedly,  The  Washington  Post  has  not  allowed  its  news  reporters  to 
print  news  reports  but  has  resorted  to  informing,  tendentiously,  its 
readers  through  its  editorials  and  commentaries  appearing,  for  the  most 
part,  on  the  Editorial  Page  and  in  its  Business  and  Real  Estate  Sections. 

The  Washington  Post  news  columns  were  silent  even  about  the  dramatic 
hearings  on  H.R.  4242  despite  the  fact  that  the  hearings  were  covered  by 
Its  reporters  from  beginning  to  end  But  the  editorial  writers  and  the 
opionated  columnists  immediately  provided  the  censored  and  partissan 
misinformation  which  The  Washington  Post  wished  its  readers  to  have 

What  little  reporting  has  occurred  regarding  the  hearings  before  the 
NCPC  and  the  House  Committee  on  the  District  of  Columbia  were  in  the 
weekly  City  Paper  and  the  biweekly  Northwest  Current  I  enclose  hereto  as 
attachments  5,6,  and  7  articles  which  appeared  in  the  City  Paper  As  a 
representative  sample  of  the  Washington  Post,  its  editorial  of  April  26, 
1994  appears  as  Attachment  8. 


THE  CASE  OF  DELEGATE  ELEANOR  HOLMES  NORTON 

Our  Federation  is  dismayed  by  the  position  taken  on  this  issue  by 
Deleate  Eleanor  Holmes  Norton 

Delegate  Norton  considers  H.R  4242  an  attack  on  Home  Rule.  Our 
Federation  disputes  this.  In  fact,  it  is  most  consistent  with  Home  Rule 

What  distresses  our  Federation  most  of  all  is  that,  apart  from  the 
demagogic  invocation  of  Home  Rule,  every  argument  used  by  Delegate 
Norton  comes  from  the  Briefs  of  Wilkes  Artis. 

How  different  these  Wilkes  Artis  arguments  sound  in  contrast  to 
Delegate  Norton's  comments  on  March  6.  1991  on  the  House  floor  as 
reported  in  the  Congressional  Record 

Opposing  developer  Kingdon  Gould  for  exceeding  the  1910  Height  Act  in 
his  Market  Square  North  project.  Delegate  Norton  was  quoted  as  follows: 
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"We  ore  bound  by  more  thon  federal  low  We  live  here.  Encroochment  on 
the  skyline.  IS  for  us,  defilement  of  our  hometown  ..Most  cities  have  made 
up  for  limited  land  space  by  building  skyward  We  do  not  seek  that  freedom 
because  such  construction  would  overwhelm  the  nation's  great  treasure 
--Its  national  monuments  and  buildings— jnd  deprive  our  city  of  its  unique 
beauty  ■■ 

Delegate  Norton,  in  repeatedly  calling  for  Statehood,  has  used  the 
expression  that  the  citizens  here  are  living  in  a  "colony". 

She  is  right  only  to  the  extent  that,  under  the  abuse  of  Home  Rule, 
among  others,  by  the  zoning  authorities.  D.C.  citizens  every  day  become 
more  and  more  a  "colony".  As  things  stand  now,  only  the  American  people 
and  its  Congress,  especially  members  such  as  Representative  Stark,  can 
save  us  from  further  deprivation  of  our  rights  and  protect  for  us  the 
quality  of  life  and  enjoyment  of  our  property  such  as  we  had  before. 

As  elaborated  hereinunder,  projects  designed  by  Wilkes  Artis  and 
approved  by  the  zoning  authorities  have  threatened  seriously  the  quality  of 
life  and  security  of  residents.  Whereas  there  is  growing  "Black  Flight" 
from  the  District  because  of  drugs  and  violence.  "White  Flight"  has  grown 
because  of  the  actions  of  the  zoning  authorities  destroying  established 
neighborhoods. 

THE  CASE  OF  GWU/WETA  AND  OTHER  UNIVERSITY  PROJECTS 

At  the  outset  of  this  statement,  entering  it  as  attachment  number  1,  I 
listed  the  associations  which  are  members  of  our  Federation. 

One  of  their  principal  fears  and  the  source  of  their  many  complaints 
have  been  the  "cumulative  Impact"  of  the  zoning  decisions  based  on 
projects  submitted  by  Wilkes  Artis 

Ms  Madiliene  H  Robinson,  the  Executive  Director  of  the  staff  of  the 
Zoning  Commission  and  the  Board  of  Zoning  Adjustment,  admitted  at  our 
April  21, 1994  Assembly  meeting  that  neither  the  ZF  nor  the  BZA  consider 
the  "cumulative  impact'  of  their  decisions.  Thus,  all  Wilkes  Artis  Findings 
of  Fact  and  Consclusions  of  Law  are  treated  always  as  isolated  cases  and 
are  described  in  identical  terms,  without  reference  to  any  of  the  previous 
decisions,  no  matter  hovi'  much  the  environmentin  the  neighborhoods  has 
changed 

In  the  District  of  Columbia,  buildings  alone  and  not  people  are  the 
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interest  of  the  zoning  authorities,  contrary  to  the  clear  intent  and  purpose 
of  the  meaning  of  zoning  laws  which  are  intended  to  protect  people. 

The  "cumulative  impact"  of  these  decisions  is  destroying  neighborhoods 
and  leading  to  "flight"  from  the  Distnct. 

This  is  true  of  the  projects  approved  by  the  zoning  authorities  for 
George  Washington  University,  Geogetown  University,  American  University 
and  Howard  University. 

Unfortunately,  these  universities  have  a  major  patron  in  Ms  Habelle 
Bennett  who  is  a  senior  member  of  Howard  University  and  is  chairperson 
of  Zoning  Commission.  Although  recusing  herself  in  cases  directly 
involving  Howard  University,  together  with  Will<es  Artis,  she  has  made 
possible  favorable  rulings  to  the  universities  and  harmful  to  the 
neighborhoods. 

Overlooked  by  the  zoning  authorities,  the  student  populations  of  the 
universities  in  the  last  decade  have  tripled,  now  numbering  nearly  70,000 
students  and  faculty 

These  universities  have  engaged  in  major  commercial  building  plans 
instead  of  building  dormitories  Consequently,  the  students,  exploited  by 
greedy  landlords,  have  been  overcrowded  in  private  dwellings  much  too 
small  for  their  number  and  have  become  a  major  threat  to  the  stability  of 
the  neighborhoods  they  have  invaded. 

Most  predatory  has  been  George  Washington  University,  which  has 
repeatedly  declined  to  build  dormitories,  violating  its  own  campus  plan, 
as  agreed  with  the  neigborhood  and  filed  with  the  District  authorities. 
Moreover,  GWU  refuses  to  bear  any  responsibility  for  the  actions  of  its 
students  who  live  "off  campus",  rendering  all  efforts  at  discipline 
meaningless 

Currently,  GV^U  has  seven  building  projects  under  zoning  consideration. 
All  projects  are  represented  by  Wilkes  Artis,  and  the  architect  for  four  is 
the  small  Baltimore  firm  of  Ayers  Saint  Gross  which  has  been  most 
careful  to  follow  the  instructions  of  Wilkes  Artis  in  designing  the 
offensive  GWU/WETA  project 

Prompted  by  Wilkes  Artis,  WETA  has  argued  that  this  was  the  best, 
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most  feasible  location  of  the  "one  hundred"  it  has  surveyed.  This  claim  is 
most  questionable.  In  fact,  the  sole  reason  why  this  building  exceeds  the 
limits  prescnbed  by  the  1910  Height  Act  has  NOTHING  TO  DO  WITH  WETAS 
NEEDS    THE  LIMIT  IS  EXCEEDED  SOLEV  BECAUSE  OF  THE  SPACE  RESERVED 
FOR  GWU.    IF  THAT  SPACE  WERE  REHGVED.  WETA  COULD  EASILY  COME 
WITHIN  THE  LIMITS  OF  THE  1910  ACT. 

The  real  reason  for  this  most  devious  reason  is  that  GWU,  with  the  help 
of  Wilkes  Artis,  has  found  another  plausible  pretext  to  further  violate  and 
subvert  its  campus  plan  by  making  it  appear  that  the  issue  is  really  WETA 

The  argument,  appearing  repeatedly  in  The  Washington  Post,  that  300 
jobs  will  be  won  and  a  payroll  of  $10,000,000  gained  is  not  at  issue  here. 

WETA  CAN  AND  WILL  RELOCATE  SOMEWHERE  ELSE  IN  THE  DISTRICT 
WITHIN  THE  HEIGHT  ACT  PROVISIONS.   IT   IS  WILLING  TO  BUILD  ITS  OWN 
BUILDING  AND  DOES  NOT  HAVE  TO  ACT  IN  COLLUSION  WITH  GWU,  GIVING  THE 
LATTER  A  COVER  FOR  SUBVERTING  EXISTING  GWU  CAMPUS  PLANS. 

THUS  THE  ALLEGED  300  JOBS  AND  THE  $10,000,000  IS  NOT  IN  JEOPARDY. 
IN  FACT,  WETA  HAS  NEVER  MADE  ANY  THREAT  TO  RELOCATE  ELSEWHERE 
THAN  IN  THE  DISTRICT. 

Skillfull  propaganda  has  been  the  theme  which  The  Washington  Post  has 
circulated  widely  in  dealing  with  the  GWU/WETA  proposal.  This  is  because 
of  the  close  tie  of  that  newspaper  to  Wilkes  Artis  and  the  developers. 

THE  EXCLUSION  OF  THE  CENTRAL  EMPLOYMENT  AREA 
FROM  ENVIRONMENAL  STUDIES 

Missing  from  the  "investigative  reports"  of  The  Washington  Post  is  the 
exclusion  of  the  entire  so-called  Central  Employment  Area  (CEA  )from 
environmental  Impact  studies. 

The  Central  Employment  Area  covers  all  the  territory  bounded  by  North 
Capitol  Street  on  the  east.  New  Hampshire  Avenue  on  the  west, 
Massachusetts  Avenue  on  the  north  and  Constitution  Avenue  on  the  south. 

This  area  has  the  highest  density  of  offices,  telecommunication 
transmitters,  traffic  flow,  noise  and  and  waste  disposal  problems.  This 
area  presents  the  greatest  threats  to  the  health  and  safety  of  the  tens  of 
thousands  of  Federal,  D.  C.  and  private  employees. 

-8- 


583 


Enacted  under  the  Marion  Barry/David  Clarke  domination  of  legislation, 
the  'District  of  Columbia  Environmental  Policy  Act  of  1989",  was  greatly 
influenced  by  Wilkes  Artis  which  provided  the  language  excluding  the 
entire  Central  Employment  Area  from  any  environmental  impact  study 
whatsover. 

The  exclusion  appears  as  "Section  7  Exemptions'  which  states 
"(a)  No  EIS  shall  be  required  by  this  act  with  respect  to  an  action: 


(7)  Within  the  Central  Eployment  Area  as  defined  in  the  Zoning 
Regulations  of  the  District  of  Columiba";---- 

It  should  be  noted  that  this  area  can  be  expanded  by  regulation  at  any 
time  and  Wilkes  Artis  has  alraedy  submitted  plans  for  its  extension  to 
other  areas. 

George  Washington  University  has  been  included  in  this  area,  and, 
consequentlyu,  the  GWU/WETA  project,  like  all  other  GWU  projects  drafted 
by  Wilkes  Artis,  has  been  automatically  excluded  from  any  challenge 
because  of  the  health  hazards  that  may  exist  from  the  "cumulative  impact" 
of  its  transmitters  on  the  neigborhood 

Already  many  residents  in  the  area  are  considering  leaving  the  District 
because  of  the  cumulative  impact  of  these  electromagnetic  emissions 
added  to  the  other  hazards  from  smoke  pollution,  noise,  increased  traffic 
and  the  ever  present  rowdy  students  who  do  not  have  dormitory  spaces  and 
live  in  congested  private  housing. 

SUMMARY  AND  CONCLUSION 

This  is  a  very  brief  statement  seeking  to  show  that  the  emergence  of 
the  issue  of  the  GWU/WETA  project  is  only  the  most  recent  of  many 
violations  of  the  1910  Height  Act  and  many  other  laws  applying  to  the 
District  of  Columbia 

The  most  serious  violations  concern  a  large  number  of  Federal  laws 
including  the  so-called  Home  Rule  Act  of  1974. 

Because  of  the  arbitrary  actions  of  the  zoning  authorities,  many 
neighborhoods  are  threatened  in  the  enjoymnet  of  their  peace  and  quiet, 
their  quality  of  life,  and  the  value  of  their  properties 
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Consequently,  a  "flight"  from  the  District  has  taken  placer,  a  "flight" 
which  is  accelerating. 

As  Council  Member  James  Nathansan  told  the  Federation  Assembly  most 
recently,  it  appears  that  only  Congress  can  salvage  the  situation.  The 
zoning  authorities  have  now  acquired  a  position  of  art)itrary  authority 
which,  given  present  conditions,  neither  the  Mayor,  nor  the  DC  Council, 
nor  the  courts  can  overturn. 

Our  Federation  therefore  welcomes  the  introduction  of  H.  R.  4242  as  the 
first  of  many  steps,  we  hope,,  which  will  finally  liberate  us  from 
becoming  more  and  more  a  "colony"  under  Home  Rule. 

I  thank  the  Committee  for  the  opportunity  to  submit  this  statement  for 
the  printed  record  of  the  Hearings. 


B^ephen  A.  Koczatr^ 
President 
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MEMBER  ASSOCIATIONS 

American  Universin-  Park  Citizens  Association 
Bonwit  Plaza  Citizens  Association 

Burleith  Citizens  Association 

Capitol  Hill  Citizens  Association 

Cardozo  Shaw  Neighborhood  Association 

Chancery  Court  Homeowners  Association 

Chevy  Chase  Citizens  Association 

Citizens  Association  of  Georgetown 

Citizens  for  a  Livable  Community  Association 

Cleveland  Park  Citizens  Association 

Cloisters  in  Georgetown  East  Citizens  Association 

Columbia  Plaza  Citizens  Association 

Dupont  Circle  Citizens  Association 

East  Central  Civic  Association  of  Shaw 

Fort  Gaines  Citizens  Association 

Fort  Lincoln  Citizens  Association 

Foxhall  Citizens  Association 

Georgetown  Reservoir  Citizens  Association 

Hillandale  Homeowners  Association 

Logan  Circle  Citizens  Association 

Michigan  Park  Citizens  Association 

Mount  Vernon  Square  Neighborhood  Association 

Oldest  Inhabitants  of  Washington  Citizens  Association 

Palisades  Citizens  Association 

Residential  Action  Coalition 

Shepherd  Park  Citizens  Association 

Sixteenth  Street  Heights  Citizens  Association 

Southwest  Neighborhood  Assembly 

Spring  Valley-Wesley  Heights  Citizens  Association 

Watergate  Council 

West  End  Citizens  Association 
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ZONING   COMMISSION 


(Corrected   on   5/3/9A) 

EXHIBIT  NO.  75 


ZONING  COMMISSION  ORDER  NO.  749-A 

Case  No.  93-9C 

(Consolidated  PUD  6  Map  Amendment  @  21st  &  H  Sts . ,  N.W.) 

April  11,  1994 


Pursuant  to  notice,  a  public  hearing  of  the  Zoning  Commission  for 
the  District  of  Columbia  was  held  on  October  25  and  28,  1993.  At 
the  hearing  sessions,  the  Zoning  Commission  considered  an  appli- 
cation from  the  George  Washington  University  (GWU)  and  the  Greater 
Washington  Education  Telecommunications  Association  (WETA) .  The 
application  requested  review  and  approval  of  a  planned  unit 
development  (PUD)  and  related  map  amendment,  pursuant  to  Chapter  24 
and  Section  102,  respectively,  of  the  District  of  Columbia 
Municipal  Regulations  (DCMR),  Title  11,  Zoning.  The  public  hearing 
was  conducted  in  accordance  with  the  provisions  of  11  DCMR  3022. 

FINDINGS  OF  FACT; 

1.  The  application,  which  was  filed  on  June  16,  1993,  requested 
consolidated  review  and  approval  of  a  PUD  and  a  related  change 
of  zoning  from  R-5-D  to  C-3-C  for  Lot  880  in  Square  101.  At 
the  public  hearing,  the  applicants  requested  that  the  Commis- 
sion also  consider,  in  the  alternative,  rezoning  the  subject 
property  to  SP-2. 

2.  On  August  2,  1993  at  its  regular  monthly  meeting,  the  Zoning 
Commission  authorized  the  scheduling  of  a  public  hearing  on 
the  original  application. 

3.  As  a  preliminary  matter  at  the  public  hearing  on  October  25, 
1993,  Advisory  Neighborhood  Commission  (ANC)  2A  filed  a  motion 
to  disir.iss  the  application  on  the  grounds  that  the  building, 
as  proposed,  violates  the  Height  of  Buildings  Act  and  that  the 
Zoning  Commission  has  no  authority  to  approve  a  project  that 
violates  that  Act.  The  Commission  determined  that  the  issues 
regarding  the  Act  of  1910  were  substantive  matters  to  be 
addressed  in  the  course  of  the  proceeding  but  not  requiring 
that  the  application  be  dismissed.  Accordingly,  the 
Commission  denied  the  motion  to  dismiss  the  application. 
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4.  As  an  additional  preliminary  matter  at  the  public  hearing,  the 
Commission  ruled  to  grant  status  as  a  party  to  the  Bureau  of 
Catholic  Indian  Missions,  the  owner  of  the  abutting  property 
to  the  east,  and  to  the  West  End  Tenants  Association, 
comprised  of  occupants  of  the  building  at  2124  I  Street.  The 
Commission  ruled  not  to  grant  party  status  to  Maria  Tyler, 
Edward  Kelly  and  Marija  Hughes.  Ms.  Tyler  and  Mr.  Kelly  are 
commissioners  of  Advisory  Neighborhood  Commission  (ANC)  2A, 
and  the  ANC  is  automatically  a  party  under  the  Rules  of 
Practice  and  Procedure.  Ms.  Tyler,  Mr.  Kelly  and  Ms.  Hughes 
live  several  blocks  from  the  subject  site,  and  none  had  a 
specific  right  or  interest  that  would  be  affected  by  action  on 
the  application  that  would  be  different  than  any  member  of  the 
general  public.  All  three  were  given  the  opportunity  to 
testify  and  participate  as  persons. 

5.  The  PUD  site  consists  of  26,492.25  square  feet  of  land  area 
and  is  presently  used  as  a  surface  parking  lot  accommodating 
47  automobiles  and  25  motorcycles.  It  is  located  at  the 
northeast  corner  of  the  intersection  of  21st  and  H  Streets, 
N.W.  in  Square  101,  Lot  880,  within  the  campus  boundaries  of 
George  Washington  University.  Square  101  is  bounded  by 
Pennsylvania  Avenue  and  I  Street  to  the  north,  20th  Street  to 
the  east,  H  Street  to  the  south,  and  21st  Street  to  the  west. 

6.  Square  101  is  split-zoned  C-3-C  and  R-5-D.  The  northern  half 
of  the  square  (the  entire  I  Street  and  Pennsylvania  Avenue 
frontage)  is  zoned  C-3-C  and  is  developed  with  a  mixed-use 
retail,  service  and  office  building  which  occupies  the  street 
frontage  at  2000  Pennsylvania  Avenue,  N.W.  The  remainder  of 
the  square  is  zoned  R-5-D. 

7.  The  area  surrounding  the  site  is  primarily  developed  with 
institutional  and  commercial  uses.  The  Red  Lion  Row  PUD 
development  at  2000  Pennsylvania  Avenue,  N.W.  abuts  the  site 
to  the  north  within  the  same  square.  The  George  Washington 
University  Yard  is  situated  directly  across  H  Street  to  the 
south  of  the  site.  The  University's  Lisner  Auditorium  is 
located  on  the  southwest  corner  of  the  intersection  of  H  and 
21st  Streets,  diagonally  across  from  the  site.  The 
University's  Marvin  Center  is  located  directly  across  21st 
Street  from  the  site. 

8.  The  R-5-D  District  permits  general  residential  use  at  a 
medium-high  density,  including  single- family  dwellings,  flats 
and  apartments.  The  maximum  height  is  90  feet,  the  maximum 
floor  area  ratio  (FAR)  is  3.5  and  the  maximum  lot  occupancy  is 
75  percent. 


588 


ZONING  COMMISSION  ORDER  NO.   749-A 
CASE  NO.   93-9C 
PAGE  NO.    3 

9.  The  C-3-C  District  is  a  major  business  and  employment  center, 
permitting  office,  retail,  service,  housing  and  other  mixed 
uses.  The  maximum  height  is  90  feet,  the  maximum  FAR  is  6.5 
and  the  maximum  lot  occupancy  is  100  percent.  The  PUD 
guidelines  for  the  C  3-C  District  establish  a  height  of  130 
feet  and  an  FAR  of  7.0. 

10.  The  SP-2  District  permits  matter  of  right,  medium-high  density 
development,  including  all  kinds  of  residential  uses  as  well 
as  offices  for  nonprofit  organizations,  trade  associations  and 
professionals  permitted  as  a  special  exception  requiring 
approval  of  the  Board  of  Zoning  Adjustment  (BZA).  The  maximum 
height  is  90  feet,  the  maximum  floor  area  ratio  is  6.0  for 
residential  and  3.5  for  other  permitted  uses  and  the  maximum 
lot  occupancy  of  80  percent  for  residential  uses.  The  PUD 
guidelines  establish  a  height  of  90  feet  and  an  FAR  of  6.5  for 
residential  and  4.5  for  commercial  uses. 

11.  Under  the  PUD  process  of  the  Zoning  Regulations,  the  Zoning 
Commission  has  the  authority  to  consider  this  application  as 
a  first  stage  PUD.  The  Commission  may  also  impose  development 
conditions,  guidelines,  and  standards  which  may  exceed  or  be 
less  than  the  matter  of  right  standards  identified  above  for 
height,  FAR,  lot  occupancy,  parking  and  loading,  or  for  yards 
and  courts.  The  Zoning  Commission  may  also  approve  uses  that 
are  permitted  as  special  exceptions  and  would  otherwise 
require  approval  by  the  BZA. 

12.  The  District  of  Columbia  Generalized  Land  Use  Map  Element  of 
the  Comprehensive  Plan  designates  the  subject  site  for 
institutional  use.  The  greater  portion  of  the  subject  square 
is  also  designated  for  high  density  institutional  use. 

13.  The  applicants  propose  to  construct  a  building  to  be  jointly 
occupied  by  GWU  and  WETA.  GWU  will  use  its  space  to  house 
the  University's  National  Center  for  Communications  Studies 
and  GWU  Television,  including  classrooms,  faculty  offices  and 
support  space,  seminar  rooms,  specialized  laboratories  and 
teaching  facilities  and  broadcast  and  production  facilities. 
WETA  will  use  its  space  to  house  its  principal  executive 
offices,  its  general  operations  and  broadcast  studios  and  its 
related  technical  and  administrative,  production,  distribu- 
tion, broadcast,  publishing,  research  and  development, 
marketing,  tundraising,  educational  and  outreach  activities 
and  programs,  including  the  activities  and  programs  of  the 
National  Center  for  Public  Broadcasting.  The  WETA  space  will 
include  administrative  and  production  staff  offices  and 
support  space,  television  and  radio  broadcasting  studios, 
production,  post-production,  screening,  listening  and  related 
support  space,   control   and  editing  rooms  and  space   for 
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technical  services  and  facilities.  Of  the  total  area  in  the 
building,  16  percent  will  be  used  exclusively  by  GWU,  28 
percent  will  be  used  exclusively  by  WETA  and  the  remaining  56 
percent  will  be  shared  between  the  two. 

14    The  building  will  have  a  total  gross  floor  area  of  approxi- 
mately 139,808  square-  feet,  or  an  FAR  of  approximately  5.29. 

15.  The  applicants  through  testimony  at  the  public  hearing, 
indicated  that  because  of  the  technical  requirements  involved 
in  designing  space  for  the  television  and  radio  broadcast 
facilities,  the  building  has  a  different  height  at  the  front 
and  the  rear.  The  roof  of  that  portion  of  the  building  which 
fronts  on  both  H  and  21st  Streets  has  a  height  of  100  feet,  7 
9/16  inches.  Above  that  level  is  a  roof  structure  which 
houses  mechanical  equipment  and  stair  and  elevator  penthouses. 
This  roof  structure  is  18  feet,  six  inches  from  the  edges  of 
the  building  fronting  H  and  21st  Streets.  The  north  side  of 
the  building,  the  area  where  the  studios  are  located,  has  a 
height  of  109  feet,  7  9/16  inches,  measured  from  the  point  of 
measurement  to  the  top  of  the  solid  roof  of  the  studio,  which 
is  above  the  electrical  grid  on  the  eighth  floor  of  the 
building.  Above  that  roof  is  a  roof  structure  housing 
electrical  and  mechanical  equipment  for  the  studio  and  the 
building.  The  roof  over  the  northern  roof  structure  is  2.5 
feet  lower  than  the  roof  over  the  southern  roof  structure. 
The  top  of  the  roof  of  the  northern  penthouse  will  be  116 
feet,  7  9/16  inches  above  the  measuring  point. 

16.  There  will  be  15  satellite  and  microwave  dish  antennas  located 
on  the  roof  of  the  building  to  serve  the  uses  proposed  in  the 
building.  Ten  of  those  antennas  will  be  located  on  a  tower  at 
the  southeast  corner  of  the  building.  Five  dish  antennas  will 
be  located  on  the  roof  of  the  northern  penthouse. 

17.  The  building  will  contain  a  total  of  110  parking  spaces  on  two 
cellar  levels.  There  will  be  nine  bicycle  parking  spaces 
located  on  the  first  cellar  level. 

18.  Loading  and  service  access  to  the  building  will  be  provided 
through  the  "common  service  area"  located  on  the  north  side  of 
the  building.  This  area  was  established  in  the  Zoning 
Commission's  approval  of  the  PUD  for  2000  Pennsylvania  Avenue 
and  was  specifically  reserved  for  service  to  that  building  as 
well  as  any  future  building  to  be  constructed  by  GWU  on  the 
subject  property.  Two  loading  berths  will  be  provided  in  the 
common  service  area  to  serve  the  subject  building. 


590 


ZONING  COMMISSION  ORDER  NO.   749-A 
CASE  NO.   93-9C 
PAGE  NO.    5 

19.  In  association  with  the  PUD  project  at  21st  and  H  Streets, 
N.W.,  the  applicants  propose  the  following  amenities  and 
public  benefits: 

a.  The  relocation  of  more  than  250  long-term  jobs  at 
WETA  from  Virginia  to  the  District  of  Columbia, 
resulting  in  $345,000  in  annual  new  taxes  to  the 
District  and  $9.8  million  in  new  income  each  year 
in  the  District's  economy; 

b.  The  creation  of  construction  jobs  for  18  to  24 
months ; 

c.  The  strengthening  of  WETA's  partnership  with  D.C. 
public  schools  and  libraries; 

d.  The  establishment  of  a  superbly  designed  mixed  use 
building  in  the  GWU  campus  area  consistent  with  the 
Comprehensive  Plan,  the  Land  Use  Element  and  the 
Campus  Plan; 

e.  The  implementation  of  a  streetscape  program  that 
compliments  the  design  of  the  building,  cor..orts 
with  the  approved  Campus  Plan  and  sets  a  star.Jard 
for  extension  of  the  design  treatment  into  other 
areas  on  the  campus; 

f.  Providing  an  after-hours  presence  in  the  neighbor- 
hood, increasing  local  security  since  WETA  operates 
24  hours  a  day; 

g.  Expanding  WETA's  activities  and  presence  in  the 
broader  community  in  the  District  of  Columbia  to  a 
wide  variety  of  programs  and  projects; 

h.    The  establishment  of  an  agreement  between  the 
applicants  and  the  Minority  Business  Opportunity 
^  Commission  regarding  minority  participation  in  the 

construction  of  the  project;  and 

i.  The  establishment  of  an  agreement  with  the  D.C. 
Department  of  Employment  Services  (DOES)  committing 
the  applicants  to  use  DOES  as  their  first  source 
for  recruitment,  referral  and  placement  of 
employees  and  to  use  their  best  efforts  to  utilize 
District  residents  for  at  least  51  percent  of  the 
jobs  created  by  the  project. 

20.  The  applicants  stated  that  the  proposed  development  is 
consistent  with  the  Comprehensive  Plan  for  the  National 
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Capital,  and  will  further  the  District's  land  use,  economic 
development,  urban  design,  environmental  protection,  and 
transportation  elements  of  the  Plan. 

21.  The  applicants'  traffic  expert  testified  that  the  traffic  to 
be  generated  from  the  proposed  development  can  be  accoimnodated 
on  the  existing  street  network  and  all  of  the  intersections  in 
the  vicinity  will  operate  at  acceptable  levels  of  service. 
The  parking  and  loading  facilities  of  the  project  are  suffi- 
cient to  accommodate  the  needs  of  the  project,  and  there  will 
be ^no  adverse  transportation  impact  on  the  neighborhood  or  the 
larger  area  because  of  the  development. 

22.  The  applicants'  antenna  expert  indicated  that  the  total  of  15 
antennas  located  on  the  roof  of  the  building  will  not  result 
in  dangerous  or  other  objectionable  conditions  because  of 
radiation  or  interference.  He  further  stated  that  the 
antennas  must  be  located  and  aimed  so  as  not  to  be  near  any 
building  or  other  obstruction  which  could  interrupt  or  degrade 
the  signal  quality. 

23.  The  Office  of  Planning  (OP),  by  report  dated  October  14,  1993, 

and  by  testimony  at  the  public  hearing,  recommended  approval 
of  the  application  subject  to  conditions.  The  OP  reported 
that  the  greater  portion  of  the  subject  square,  including  the 
subject  site,  is  designated  for  institutional  use  on  the 
Generalized  Land  Use  Map  of  the  Comprehensive  Plan.  The  north- 
eastern corner  of  the  square  is  designated  for  high  density 
coimnercial  use.  The  OP  was  of  the  opinion  that  since  the 
proposed  project  is  designed  for  educational  and  commercial 
mixed  uses,  it  would  appear  to  be  not  inconsistent  with  the 
Comprehensive  Plan,  given  the  soft-edge  nature  of  the  Genera- 
lized Land  Use  Map.  The  OP  further  reported  that  the  proposed 
project  appears  to  be  generally  consistent  with  the  designa- 
tion of  the  site  for  educational  mixed  use  on  the  GWU  Campus 
Plan.  The  OP  further  reported  that  the  change  of  zoning  to 
C-3-C  would  be  comparable  to  the  abutting  property  to  the 
north.  The  PUD  process  would  give  the  Zoning  Commission 
authority  to  control  the  height,  size  and  design  of  the  build- 
ing. With  respect  to  the  design  of  the  building,  OP  reported 
that,  through  the  use  of  setbacks,  color  and  materials,  the 
apparent  mass  and  height  of  the  building  will  be  reduced  so 
that  the  building  will  serve  its  transition  role  between  the 
130-foot  high  buildings  to"  the  north  and  the  40  to  90-foot 
high  buildings  to  the  east  and  south  of  the  site.  The  design 
emphasizes  the  building's  horizontality,  rather  than  its 
height.  The  OP  noted  that  the  applicants,  in  coordinating  the 
plans  with  OP,  had  modified  the  tower  and  location  of  dish 
antennas  on  the  roof  of  the  building  to  mitigate  potential 
impacts  and  improve  the  already  superior  building  design. 
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The  OP  identified  the  benefits  and  amenities  which  would 
result  from  construction  of  the  project,  as  summarized  above 
In  Finding  of  Fact  No.  19.  The  OP  concluded  that  the  proposed 
project  is  compatible  with  the  existing  streetscape  on 
Pennsylvania  Avenue  and  21st  Street,  as  well  as  existing 
development  within  the  university  campus  and  the  surrounding 
area.  The  OP  recommended  approval  of  the  application  provided 
that  the  applicants  adequately  quantify  the  proposed  amenity 
package  relative  to  the  requested  zoning  relief. 

24.  The  Department  of  Public  Works  (DPW),  by  memorandum  dated 
October  13,  1993,  advised  that  it  had  reviewed  the  applicants' 
traffic  impact  study  and  generally  agreed  with  the  conclusion 
that  there  will  be  no  significant  impact  and  that  those 
impacts  that  are  expected  to  occur  are  manageable.  The  DPW 
requested  the  applicants  to  make  a  firm  commitment  to  reducing 
automibile  use  by  the  persons  employed  in  this  building.  The 
DPW  recommended  that  at  least  four  bicycle  parking  spaces  be 
provided  in  the  building.  The  DPW  recommended  against  instal- 
lation of  the  circular  driveway,  leading  to  the  entrance  to 
the  building  on  H  Street,  N.W.  because  it  eliminated  three  to 
four  on-street  parking  spaces  and  presents  additional  hazards 
for  pedestrians. 

25.  Advisory  Neighborhood  Commission  (ANC)  2A  by  resolution  dated 
October  17,  1993,  and  by  report  dated  October  18,  1993,  and  by 
testimony  at  the  public  hearing,  opposed  the  application. 
The  following  summarizes  the  issues  raised  by  the  ANC: 

a.  The  subject  site  is  not  appropriate  for  WETA's 
activities.  WETA  should  be  located  elsewhere  in 
the  District  of  Columbia,  preferably  in  a 
commercially  zoned  area  or  near  Howard  University. 

b.  The  applicants  are  using  the  PUD  process  to 
circumvent  the  Zoning  Regulations,  because  they  are 
seeking  Zoning  Commission  approval  for  the  project 
on  a  piecemeal  basis  outside  the  normal  BZA  process 
governing  university  development  pursuant  to  an 
approved  Campus  Plan. 

c.  The  project  violates  the  Height  of  Buildings  Act, 
because  the  height  of  the  building  is  listed  as 
being  116  feet,  7  9/16  inches  above  the  measuring 
point  and  the  Act  permits  a  height  of  only  110 
feet. 

d.  The  dish  antennas  on  the  roof  of  the  building 
extend  above  the  110- foot  level  and  therefore 
violate  the  Act  of  1910. 
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e.  The  proposed  project  is  not  consistent  with  GWU's 
approved  Campus  Plan,  since  the  Plan  refers  only  to 
University  use  and  the  WETA  television  and  radio 
stations  are  a  commercial  use.  In  addition,  the 
Campus  Plan  as  approved  contains  no  reference  to 
height  in  excess  of  that  permitted  under  the 
current  zoning. 

f.  The  Zoning  Commission  should  not  process  the 
subject  application  until  GWU  begins  construction 
on  residence  halls  on  the  campus,  to  eliminate 
objectionable  conditions  created  by  a  large  number 
of  students  residing  in  the  Foggy  Bottom  neighbor- 
hood outside  the  campus  boundaries. 

g.  The  applicants'  traffic  analysis  did  not  account 
for  visitor  traffic,  did  not  adequately  support  its 
assumption  for  modal  split  and  assumed  without 
knowing  that  the  signal  at  21st  and  H  Streets  could 
be  re-timed. 

h.  The  economic  and  fiscal  benefits  claimed  for  the 
proposed  project  are  overstated.  The  benefits 
should  be  compared  to  the  site  developed  with  a  GWU 
mixed  use  building  rather  than  to  a  parking  lot. 

i.  The  proposed  project  does  not  provide  amenities  and 
benefits  that  are  not  available  under  existing 
zoning  controls  with  WETA  located  on  a  matter  of 
right  site  elsewhere  in  the  District  of  Columbia. 

26.  Five  individual  residents  of  the  community  appeared  at 
the  hearing  and  supported  the  application.  The  points 
raised  in  support  of  the  application  include  but  are  not 
limited  to  the  following: 

a.  The  project  should  be  approved  but  with  a 
rezoning  to  SP-2,  rather  than  C-3-C,  so  as  not 
to  set  a  precedent  for  expansion  of  commercial 
zoning  south  of  Pennsylvania  Avenue. 

b.  The  project  would  be  good  for  the  District  of 
Columbia  an^i  for  the  neighborhood,  and  enjoys 
wide-spread  community  support  within  the  Foggy 
Bottom/West  End  community. 

c.  The  use  is  consistent  with  the  GWU  Campus 
Plan,  which  designates  the  site  as  an 
alternative  site  for  educational  mixed  use. 
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d.  This  site  is  not  designated  as  a  housing  site 
under  the  Campus  Plan  and  approval  of  the 
application  will  not  cause  any  loss  of 
potential  sites  for  additional  on-campus 
housing. 

e.  The  project  proposes  a  beautiful  building  with 
underground  parking,  consistent  with  the 
residential  architecture  of  the  neighborhood. 

f.  The  24-hour  presence  of  WETA  in  the  neighbor- 
hood increases  neighborhood  security. 

g.  The  presence  of  WETA,  a  public  service  type 
organization,  is  essential  to  the  overall 
welfare  of  the  city. 

27.  The  Bureau  of  Catholic  Indian  Missions,  the  owner  of  the 
property  which  abuts  the  subject  site  to  the  east,  appeared  as 
a  party  in  opposition  to  the  application.  The  Bureau  advised 
that  it  is  the  beneficiary  under  an  easement  across  the 
subject  property  and  that  the  development  could  not  proceed 
until  the  Bureau's  rights  to  the  easement  have  been  addressed. 

28.  The  application  was  opposed  by  the  West  End  Tenants  Associa- 
tion, also  a  party  to  the  application.  The  West  End  Apartment 
Building  is  located  at  2124  I  Street,  N.W.,  west  of  and 
adjacent  to  the  Marvin  Center.  The  West  End  Tenants 
Association's  oppo-sition  included,  but  was  not  limited  to  the 
following  points: 

a.  The  area  is  already  unsafe  for  pedestrians. 

b.  There  are  no  amenities  to  the  neighborhood. 

c.  The  parking  situation  on  campus  is  already  one  of 
the  worst  in  the  city. 

d.  Rezoning  to  commercial  or  special  purpose  from 
residential  creates  additional  pressures  in  terms 
of  a  precedent. 

e.  There  is  at  least  a  potential  for  harm  from  such 
large  numbers  and  concentration  of  antennas. 

29.  Four  individuals  testified  at  the  hearing  in  opposition  to  the 
application,  amplifying  the  concerns  of  the  ANC  and  identify- 
ing the  following  issues: 
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a.  The  antennas  proposed  on  the  building  will  have 
substantial  negative  effects  because  of 
electromagnetic  radiation. 

b.  The  project  is  not  consistent  with  the  approved  GWU 
Campus  Plan. 

c.  The  project  should  not  be  approved  until  GWJ  has 
demonstrated  its  committment  to  developing  a 
substantial  on-campus  housing  policy. 

30.  At  the  conclusion  of  the  public  hearing  on  October  28,  1993, 
the  Zoning  Commission  requested  the  following  information: 

a.  The  applicants'  written  response  on  electromagnetic 
emissions; 

b.  Memoranda  on  the  Height  of  Buildings  Act  of  1910 
from  the  applicant,  the  Zoning  Administrator, 
ANC-2A,   and  the  Office  of  Corporation  Counsel 
(OCC); 

c.  Written  testimony  from  Edward  Kelly; 

d.  The  applicants'  transportation  plan; 

e.  Written  testimony  from  Maria  Tyler; 

f.  The  MBOC  Agreement  executed  by  the  applicants; 

g.  A  drawing  showing  the  location  of  bicycle  parking 
in  the  parking  garage;  and 

h.  Redrafted  language  requesting  modest  flexibility  on 
signage  and  finishes  from  OZ . 

31.  The  Commission  at  its  monthly  meeting  of  December  13,  1993, 
considered  a  motion  dated  November  16,  1993  from  Ms.  Marija 
Hughes  which  requested  reconsideration  of  the  Zoning 
Commission's  decision  which  denied  her  party  status. 

32.  At  that  meeting,  the  Commission  also  considered  a  memorandum 
dated  December  9,  1993  from  the  Director  of  the  Office  of 
Zoning  recommending  that  th'e  Commission  deny  Ms.  Hughes' 
motion  for  reconsideration. 

33.  Pursuant  to  11  DCMR  3028.8,  Z.C.  Order  No.  749  denying  party 
status  to  Ms.  Marija  Hughes  became  final  and  effective  upon 
publication  in  the  District  of  Columbia  Register  on  January 
28,  1994  (41  DCR  477) . 
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34.  At  the  public  meeting  of  January  10,  1994,  the  Commission 
reviewed  and  discussed  all  of  the  written  post-hearing 
submissions  in  the  record  of  the  case.  The  post-hearing 
submissions  included  responses  from  the  applicant,  the  Zoning 
Administrator,  ANC-2A  and  Maria  Tyler's  and  Edward  Kelly's 
written  testimony.  Subsequent  to  discussion,  the  Commission 
took  proposed  action. 

35.  At  the  public  meeting  of  March  14,  1994,  the  Commission 
postponed  final  action  on  the  case  until  the  Commission  had 
ample  opportunity  to  read  the  draft  order,  as  prepared  by  the 
Office  of  Zoning  staff. 

36.  A  special  meeting  of  the  Commission  was  held  on  March  24,  1994 
to  consider  adoption  of  draft  Z.C.  Order  No.  749-A  as  final 
action  in  the  case.  At  that  meeting,  the  Commission 
discussed  the  following  items: 

a.  Letters  dated  March  24,  1994  from  ANC-2A  and 
>       the  West  End  Tenants  Association  requesting 

the  Commission  to  reopen  the  record  to  receive 
new  materials  that  may  affect  the  case. 

b.  Proposed  legislation  from  Congressman  Pete  Stark 
titled  "H.R.  4121,  District  of  Columbia  Build- 
ing Height  Act  of  1994." 

37.  The  Office  of  the  Corporation  Counsel  (OCC)  advised  the 
Commission  that  the  letters  dated  March  24,  1994  from  ANC-2A 
and  the  West  End  Tenants  Association,  as  well  as  the  letter 
dated  March  14,  1994  from  Congressman  Pete  Stark  were  ex-parte 
communications  and  should  not  be  accepted  into  the  record. 
OCC  also  advised  the  Commission  that  if  the  Commission  decided 
on  its  own  motion,  it  could  legitimately  open  the  record  to 
receive  comments  from  the  parties  on  the  proposed  legislation. 

38.  After  a  thorough  discussion,  the  Commission  voted  to  reopen 
the  record  to  receive  the  proposed  Congressional  legislation 
and  legal  briefs  from  the  parties  on  how  the  proposed  legisla- 
tion would  affect  the  subject  PUD.  The  Commission  also 
determined  on  its  own  motion,  that  it  would  reopen  the  record 
to  receive  comments  from  the  parties  on  the  proposed 
legislation . 

39.  In  accordance  with  the  deadlines  established  by  the  Zoning 
Commission  at  its  meeting  of  March  24,  1994,  the  following 
items  were  received  into  the  record: 

a.    Letter  dated  April  6,   1994  from  Wilkes,  Artis, 
Hedrick  S.  Lane  regarding  the  Height  Act  Amendment. 
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b.  Memorandum   dated   April   6,   1994   from   ANC-2A 
regarding  the  Height  Act  Amendment. 

c.  Letter  dated  April  6,  1994  from  the  West  End 
Tenants  Association  regarding  the  Height 
Act  Amendment. 

d.  Motion  to  reopen  the  record  for  additional 
evidence  on  the  Height  Act  Issue  from  ANC-2A 
dated  April  6,  1994. 

e.  Response  from  the  applicant  dated  April  7, 
1994  regarding  ANC-2A's  motion  to  reopen 
the  record . 

40.  At  its  regular  monthly  meeting  of  April  11,  1994,  the  Commis- 
sion took  note  of  the  above-mentioned  items  and  determined  on 
its  own  motion  that  there  is  no  need  for  additional  hearings 
as  requested  by  ANC-2A. 

41.  The  Commission  concurs  with  the  recommendations  and/or 
positions  of  OP,  DPW  and  the  applicant  and  believes  that  the 
application  should  be  approved. 

42.  The  Commission  concurs  with  the  applicant  that  the  project  is 
appropriate  for  the  site  and  is  not  inconsistent  with  the 
Comprehensive  Plan. 

43.  The  Commission  concurs  with  the  Zoning  Administrator  that  the 
project,  as  modified,  does  not  violate,  the  Height  of  Buildings 
Act  of  1910. 

44.  The  Commission  believes  that  it  is  not  in  the  position  to 
assess  the  health  implications  of  the  antennas  and  looks  to 
the  appropriate  Federal  and  District  agencies  to  set  policy  in 
that  area. 

45.  The  Commission  finds  that  while  C-3-C  zoning  is  being  applied, 
it  is  not  designed  to  set  a  precedent  to  permit  the  introduc- 
tion of  commercial  zoning  or  activities  on  the  campus. 

46.  The  CoimDission  finds  that  the  easement  issue  raised  by  the 
Bureau  of  Catholic  Indian  Missions  relates  to  a  private  access 
agreement  between  the  applicant  and  the  Bureau  and  encourages 
those  involved  to  settle  the  matter. 

47.  The  Conunission  finds  that  the  site  is  well-served  by  public 
transportation,  that  the  transportation  management  plan 
proposed  by  the  applicants  will  help  to  mitigate  the  minor 
traffic   impacts   of   the   project   and   that   the   proposed 


598 


ZONING  COMMISSION  ORDER  NO.   749-A 
CASE  NO.   93-9C 
PAGE  NO.    13 

development  will  not  have  a  significant  impact  on  the 
intersection  of  21st  and  I  Streets  for  either  vehicular  or 
pedestrian  traffic. 

48.  The  Commission  finds  that  the  applicants  have  satisfied  the 
intent  and  purpose  of  Chapter  24  of  DCMR,  Title  11,  Zoning. 

49.  The  proposed  action  of  the  Zoning  Commission  to  approve  the 
application  with  conditions  was  referred  to  the  National 
Capital  Planning  Commission  (NCPC)  under  the  terms  of  the 
District  of  Columbia  Self -Government  and  Governmental 
Reorganization  Act.  NCPC,  by  letter  dated  March  3,  1994 
indicated  that  the  proposed  PUD  and  related  amendment  to  the 
Zoning  Map  of  the  District  of  Columbia  would  not  adversely 
affect  the  Federal  Establishment  or  other  Federal  interest  and 
would  not  be  inconsistent  with  the  Comprehensive  Plan  for  the 
National  Capital. 

CONCLUSIONS  OF  LAW 

1.  The  PUD  process  is  an  appropriate  means  of  controlling 
development  of  the  site  in  a  manner  consistent  with  the  best 
interests  of  the  District  of  Columbia. 

2.  The  development  of  this  PUD  project  carries  out  the  purpose  of 
Chapter  24  of  the  Zoning  Regulations. 

3.  The  development  of  the  project  is  compatible  with  District- 
wide  and  neighborhood  goals,  plans  and  programs,  and  is 
sensitive  to  environmental  protection  and  energy  conservation. 

4.  The  approval  of  this  application  is  not  inconsistent  with  the 
Comprehensive  Plan  for  the  National  Capital,  as  amended. 

5.  The  approval  of  the  application  is  consistent  with  the 
purposes  of  the  Zoning  Act  (Act  of  June  20,  1938.  52  stat. 
898)  and  the  Zoning  Map  of  the  District  of  Columbia,  by 
furthering  the  general  public  welfare  and  serving  to  stabilize 
and  improve  the  area. 

6.  This  application  can  be  approved  with  conditions  which  ensure 
that  the  development  will  not  have  an  adverse  effect  on  the 
surrounding  community  or  the  District. 

7.  The  approval  of  this  application  will  promote  orderly 
development  in  conformity  with  the  entirety  of  the  District  of 
Columbia  zone  plan  as  embodied  in  the  Zoning  Regulations  and 
Map  of  the  District  of  Columbia 
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8.  The  Zoning  Commission  has  accorded  ANC  2A  the  "great  weight" 
to  which  it  is  entitled. 

9.  This  application  is  subject  to  compliance  with  D.C.  Law  2-38, 
the  Human  Rights  Act  of  1977. 

DECISION 

In  consideration  of  the  findings  of  fact  and  conclusions  of  law 
herein,  the  Commission  hereby  ORDERS  the  APPROVAL  of  the  applica- 
tion for  consolidated  review  of  a  PUD  and  map  amendment  from  R-5-D 
to  C-3-C  for  Lot  880  in  Square  101,  located  at  the  northeast 
corner  of  the  intersection  of  21st  and  H  Streets,  N.W.  The 
approval  of  this  PUD  is  subject  to  the  following  guidelines, 
conditions  and  standards: 

1.  The  PUD  shall  be  developed  in  accordance  with  plans  prepared 
by  the  architectural  firm  of  Ayers  Saint  Gross,  marked  as 
Exhibit  Nos.  19,  65,  66,  67,  69  and  102,  as  modified  by  the 
guidelines,  conditions  and  standards  of  this  order. 

2.  The  building  shall  be  constructed  for  the  joint  use  of  George 
Washington  University  (GWU)  and  the  Greater  Washington  Educa- 
tion Telecommunications  Association  (WETA)  for  educational  and 
radio  and  television  broadcasting  and  support  purposes. 

3.  The  building  will  have  a  total  gross  floor  area  of  approxi- 
mately 139,808  square  feet,  or  an  FAR  of  approximately  5.29. 

4.  The  height  of  the  building  shall  not  exceed  101  feet  as 
measured  to  the  roof  of  the  building  as  it  faces  21st  and  H 
Streets  and  110  feet  as  measured  to  the  roof  of  the  studios  on 
the  eighth  floor  of  the  building  at  the  rear,  as  shown  more 
precisely  on  Sheets  F21  and  F22  in  Exhibit  No.  102B  of  the 
record . 

5.  The  PUD  shall  contain  a  minimum  of  110  off-street  parking 
spaces  located  in  the  cellars  of  the  building  and  a  minimum  of 
nine  bicycle  parking  spaces  located  on  the  first  cellar. 

6.  Two  off-street  loading  berths  shall  be  provided  at  the  north- 
east corner  of  the  building  as  shown  on  Sheet  F32  of  Exhibit 
19,  with  access  to  the  commop  service  area  from  21st  Street. 

7.  The  east  facade  of  the  building  shall  be  as  shown  on  Exhibit 
6  7  of  the  record. 

8.  The  location  and  height  of  the  five  antennas  on  the  roof  of 
the  roof  structure  shall  be  as  shown  on  Tab  U5  of  Exhibit  27 
of  the  record. 
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9.  All  antennas  on  the  building  shall  be  of  a  soft  white  color  to 
match  the  color  used  in  the  main  facade,  as  shown  on  Exhibit 
No.  64  of  the  record,  and  shall  not  be  illuminated. 

10.  The  height  and  design  of  the  tower  at  the  southeast  corner  of 
the  building  shall  be  as  shown  on  Exhibit  66  of  the  record  and 
shall  be  of  the  identical  color  of  the  antennas,  as  referenced 
in  Condition  No.  9. 

11.  Landscaping  shall  be  provided  as  shown  on  Sheet  F6  of  Exhibit 
19,  as  modified  by  Condition  No.  13(d)  and  shown  on  Exhibit 
No.  65  of  the  record. 

12.  Exterior  materials  and  colors  shall  be  as  modified  by 
Condition  13(c)  and  shown  on  Exhibit  64  of  the  record. 

13.  The  applicants  shall  have  flexibility  with  respect  to  the 
following : 

a.  Varying  the  location  and  design  of  interior  components, 
including  partitions,  slabs,  doors,  hallways,  columns, 
stairways,  location  of  elevators  and  electrical  and 
mechanical  room,  provided  that  the  partitions  do  not 
change  the  exterior  configuration  of  the  building 
including  the  penthouse. 

b.  Make  minor  adjustments  to  the  facade  and  window  size  and 
detail ing . 

c.  Varying  the  final  selection  of  the  color  of  materials 
within  the  color  ranges  proposed  on  Exhibit  No.  64  of  the 
record,  based  on  availability  at  the  time  of 
construction . 

d.  Television  viewing  area  must  be  landscaped  in  accordance 
with  Exhibit  No.  65  of  the  record. 

14.  The  applicants  shall  comply  with  the  Memorandum  of  Understand- 
ing which  they  have  entered  into  with  the  Minority  Business 
Opportunity  Commission,  which  provides  that  at  least  35 
percent  of  the  construction  related  contracts  for  the  project 
must  be  awarded  to  Certified  Minority  Business  Enterprises  as 
shown  on  Tab  F  of  Exhibit  No.  88  of  the  record. 

15.  The  applicants  shall  comply  with  the  First  Source  Agreement 
with  the  Department  of  Employment  Service  (DOES)  which 
provides  that  the  applicants  will  use  DOES  as  their  first 
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source  for  the  recruitment,  referral  and  placement  of 
employees  in  connection  with  the  construction  of  the  project 
as  shown  on  Exhibit  No.  22  of  the  record. 

16.  The  change  of  zoning  from  R-5-D  to  C-3-C  for  Lot  880  in  Sguare 
101  shall  be  effective  upon  recordation  of  a  covenant  as 
required  by  11  DCMR  24  07.3. 

17.  No  building  permit  shall  be  issued  for  the  site  until  the 
applicants  have  recorded  a  covenant  in  the  Land  Records  of  the 
District  of  Columbia  between  the  owner  and  the  District  of 
Columbia  and  satisfactory  to  the  Office  of  the  Corporation 
Counsel  and  the  Zoning  Regulations  Division  of  the  Department 
of  Consumer  and  Regulatory  Affairs  (DCRA) .  The  covenant 
shall  bind  the  owner  and  all  successors  in  title  to  construc- 
tion on  and  use  of  the  property  in  accordance  with  this  order 
and  amendments  thereto  of  the  Zoning  Commission. 

18.  The  Office  of  Zoning  shall  not  release  the  record  of  this  case 
to  the  Zoning  Regulations  Division  of  DCRA  until  the 
applicants  have  filed  a  certified  copy  of  the  covenant  with 
the  records  of  the  Zoning  Commission. 

19.  The  PUD  approval  by  the  Zoning  Commission  shall  be  valid  for 
a  period  of  two  years  from  the  effective  date  of  this  order. 
Within  such  time,  application  must  be  filed  for  a  building 
permit  as  specified  in  11  DCMR  2407.1.  Construction  shall 
start  within  three  years  of  the  effective  date  of  this  order. 

20.  Pursuant  to  D.C.  Code  Section  1-2531  (1987),  Section  267  of 
D.C.  Law  2-38,  the  Human  Rights  Act  of  1977,  the  applicants 
are  required  to  comply  fully  with  the  provisions  of  D.C.  Law 
2-38,  as  amended,  codified  as  D.C.  Code,  Title  1,  Chapter  25 
(1987),  and  this  order  is  conditioned  upon  full  compliance 
with  those  provisions.  Nothing  in  this  order  shall  be 
understood  to  require  the  Zoning  Regulations  Division  of  DCRA 
to  approve  permits  if  the  applicants  fail  to  comply  with  any 
provision  of  D.C.  Law  2-38  as  amended. 

Vote  of  the  Zoning  Commission  taken  at  the  public  meeting  on 
January  10,  1994:  5-0  (John  G.  Parsons,  William  B.  Johnson,  William 
L.  Ensign,  Jerrily  R.  Kress  and  Maybelle  Taylor  Bennett,  to  approve 
the  PUD  and  change  of  zoning  tCKC-3-C  with  conditions). 

This  order  was  adopted  by  the  Zoning  Commission  at  the  public 
meeting  on  April  11,  1994  by  a  vote  of  5-0:  (John  G.  Parsons, 
Maybelle  Taylor  Bennett,  William  L.  Ensign,  Jerrily  R.  Kress  to 
adopt  as  corrected,  and  William  B.  Johnson,  to  adopt  by  absentee 
vote) . 
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In  accordance  with  the  provisions  of  11  DCMR  3028,  this  order  is 
final  and  effective  upon  publication  in  the  D.C.  Register;  that  is, 
on  APR  2  9  1994 . 


/t£.^^Jt> 


MADELIENE  H 

Director 

Office  of  Zoning 


NSON 


zco749-a/SDB/LJP 
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EXHIBIT  NO,  76 

Beins.  Axelrod.  Osborne.  Mooney  a  Green,  p.c. 

RECEIVED 

HuoHj.  BtiNs  The  Colorado  Building  telephone  (202)  Tes-ooio 


O.C.  COMMITTEE 
U.S.  HOUSE  OF  REPS. 


wiLUAH  w.  oaBORNc  JR.  SUFTE  700  SH  DH I      ^FjtcniMIe  <Zoi>  T*s.<o«a 

JOHN  n.  -ocMcr  ..»..  oc  »»>  „^,  ^  b,heet.  N.W. 

PAUL  A.  ORCCN  (MD..  D.c.  BAmMt 

njZABETH  J.  HEAD  WASHINGTON.  D.C.  2000B.S10B 

HELENE  D.   LCRNER 

MARILYN  L.   BAKER  4M0..  O.C.  aAMI  ^^ 

RICHARD  W.  GIBBON  (VA.,  D.c  mARai  V^^^  « 

COWARD  M.  OLEABON,  JR. 

ELIZABETH  A.  8AINDON   IVA.,  o  c.  aAMI 

JAMEB  B.  OROOMB  (M.T.  MRI 

May     3,      1994 

Honorable  Pete  Stark 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Honorable  Thomas  Bliley 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Congressman: 

I  read  with  interest  the  enclosed  article  in  the  Washington 
Post  by  Mr.  Pyatt.   I  completely  agree  with  you.   It  is 
imperative  that  you  force  the  D.C.  Zoning  Commission  to  obey  both 
the  letter  and  the  spirit  of  the  law.   Mr.  Pyatt  is  sadly 
mistaken  and  acts  as  if  he  is  fronting  for  one  of  the  two  major 
law  firms  which  appear  able  to  get  anything  through  the  Zoning 
Commission. 

I  have  the  sad  experience  of  litigating  with  the  Zoning 
Commission  for  the  last  11  years.   Twice  I  reversed  it  in  the 
Court  of  Appeals  and  in  April  the  third  phase  of  the  same  case 
was  argued.   I  am  enclosing  my  brief  to  the  Court  of  Appeals. 
Essentially  the  Zoning  Commission  totally  ignored  all  of  the 
rules  and  permitted  a  25  foot  "mistake"  and  another  "mistake"  of 
8  foot  high  above  the  ground  and  on  top  of  the  alley.    It  is 
obvious  that  there  is  no  rule  of  law  in  this  Commission.   It  uses 
the  exceptoin  to  swallow  the  rule. 


Sincerely, 


HJB:gp 
Enclosure 
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EXHIBIT  HO.  77 


9i,HI\Y-9  PH3*-06     CENTER 

FOR 

POUTtCAL 

AND  ECONOMIC 

STUDIES 


PRESIDENT 


^VA 


May  4,  1994 


The  Honorable  Eleanor  Holmes  Norton 
U.S.  House  of  Rq)resentatives 
141S  Longworth  House  Office  Building 
Washington,  D.C.   20515 


Dear  Eleanor: 


I  understand  that  you  have  been  extremely  supportive  of  WETA's  efforts  to  relocate  into 
the  District  of  Columbia,  and  in  particular,  that  you  have  taken  a  leadership  position  in 
opposition  to  HR  4242  and  HR  4243.  As  a  Vice  Chairman  of  WETA's  Board  of  Trustees,  I 
want  to  thank  you  for  all  of  your  efforts.  WETA's  planned  relocation  to  the  nation's  capital  is 
an  important  project  for  the  station  and  the  District  of  Columbia  and  neither  bill  should  be 
passed. 

During  the  past  several  years,  the  WETA  Board  has  been  regularly  informed  of  the 
station's  efforts  to  work  closely  with  the  District  government  on  all  zoning  matters,  and  I 
was  pleased  to  learn  that  the  Zoning  Commission  unanimously  approved  this  project  at  their 
April  11,  1994,  meeting.  As  I  understand  the  situation,  this  project  has  gone  through  extensive 
public  review,  followed  due  process,  and  its  current  design  is  in  compliance  of  all  zoning  laws, 
local  and  federal.   I  see  no  reason  for  congressional  intervention  on  this  matter. 

The  economic  benefits  brought  to  the  District  by  WETA's  relocation  are  sizable  and  the 
advantage  of  having  a  major  company  move  into  DC  rather  than  out  of  town  should  aid  the 
city's  efforts  to  recruit  new  business.   I  urge  your  continued  support  of  WFTA's  efforts. 

Very  best  wishes. 

Sincerely, 


Eddie  N.  Williams 


1090  Vennonl  Avenut,  NW  •  Suite  1100  •  Washington,  D.C.  200054961  •  202-789.3500  •  Fm  202-789.6388 
,^^_  A  Nonprofity  Tas-extmpt  /lutituxion 
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EXHIBIT  NO.   78 


(gouernment  of  tl)e  iSistrtct  of  (Eobimbia 

OFFICE  OF    THE  COHPORATION   COUNSEL 

JUP>C>A*r   fiouAftC 

44t    FOURTH    ST       H  W 

VtfASHINCTON     O     C        ZCOO' 


iM  «t»Lv  ncrcR  TO 


May    16,     1994 

TO:        Mark  Davis,  Esquire 

Conmittee  on  the  District  of  Columbia 

TROM:      Peter  szeged^h||MBszak 

Aaeiatant  cdb^jyrBrtl'on  Counsel,  D.C. 

SUBJECT:   Legal  Citations  regarding  Constitutional  Equal  Protection 
Standards  for  H.R.  4242 


I  offered  to  provide  the  Committee  legal  citations  regarding 
the  posalble  equal  protection  iesueB  raised  by  H.R.  4242.  An  equal 
protection  issue  arises  from  the  denial  of  a  building  permit  to  one 
landowner  and  the  granting  of  such  permit  to  another  landowner 
where  such  landowners  are  similarly  situated  and  the  differing 
treatment  is  unrelated  to  or  inconsistent  with  the  parmissible 
zoning  standards  Imposed  by  a  zoning  regulation  or  law.  See  City 
of  Cleburne  v.  Cleburne  Living  Center.  473  U.S.  432  (1985);  Art  Van 
Furniture,  Inc.  v.  city  of  Kentwood.  437  N.W.2d  380  (Mich.  App. 
1989),  appeal  denied.  433  Mich.  918  (1989);  t<igil  Y-  ?itV  Qf 
Sandusky.  465  N.E.2d  485  (Ohio  1984);  Durante  V.  Town  of  New  Paltz 
Zoning  Board.  90  A.D.2d  866,  456  N.Y.S.2d  485  (1982);  Wolfner  V. 
Board  of  Zoning  Adjustment.  672  S.W.2d  147  (Mo.  App.  1984).  See 
also  Banpum.  Inc.  v.  Citv  of  Louisville.  958  F.2d  1354  (6th  Cir. 
1992);  crow  V.  Brown.  332  F.  Supp.  382  (N.D.  Ga.  1971),  affd  .  457 
F.2d  788  (5th  cir.  1972);  P.L.S.  Partners.  Women's  Medical  Center 
of  Rhode  Island.  Inc.  v.  Citv  of  Cranston.  696  F.  Supp.  788  (D.R.I. 
1988).  See  generally  1  Ziegler  Rathkopf's  THE  LAW  OF  ZONING  AND 
PLANNING,  S  4.09  and  cases  cited  therein  (1986).  H.R.  4242  singles 
out  the  WETA/GWU  PUD  for  special,  discriminatory  treatment  under 
the  1910  Height  Act  when  other  similarly  situated  applicants  have 
been  treated  uniformly  on  the  basis  of  the  84  year  interpretation 
of  the  Height  Act  by  the  District  of  Columbia  government. 
Arguably,  such  discriminatory  treatment  raises  an  equal  protection 
issue. 

Moreover,  under  local  PUD  regulations,  the  WETA/GWU  PUD  meets 
all  applicable  standards.  As  you  are  award,  PUD  standards 
themselves  need  not  be  co-extensive  with  requirements  of  local 
zoning   laws   and   regulations.     Sea   Dupont   Circle   Citizens 
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(D.C.  1981);  Rudderow  v.  Township  Committee  of  Township  of  Mount 
Laurel.  297  A. 2d  583  (N.j.  Super  1972).  As  the  District  of 
Columbia  Court  of  Appeals  has  found  in  Dupont  Circle  Citizens 
Association  ; 

*'[T]hi8  [PUD]  package  approach  to 
land  use  is  an  antidote  to  the  ill 
effect  of  traditional  Euclidian 
zoning  where  limitations  on 
location,  lot  size,  use,  square 
footage  and  builditia  height  may 
frustrate  the  type  of  growth 
intended  by  the  community." 

426  A. 2d  at  332  (emphasis  supplied).  H.B.  4242  therefore  also 
undermines  the  flexible  zoning  approach  which  the  PUD  regulations 
affords  local  landowners  and  developers  by  law.  See  11  DCMH  S§ 
2400.1  et  seq.  (1991) 

In  the  event  that  you  may  have  further  questions,  please  feel 
free  to  contact  tne  at  your  convenience. 


cc:   Albert  Dobbins,  Office  of  Planning 

Madeliene  Robinson,  Office  of  Zoning 

Hampton  Cross,  Department  of  Consumer  and  Regulatory  Affairs 

Joseph  Bottner,  Zoning  Administrator 

James  Randall,  Office  of  Corporation  Counsel 

Mini  Mager,  office  of  Intergovernmental  Affairs 


I 
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EXHIBIT  NO.  79 


COMMITTEE  ON  THE 

DISTRICT  OF  COLUMBIA 

U.S.  HOUSE  OF  REPRESENTATIVES 


MEMORANDUM 


TO:  Broderick  Johnson,  Staff  Director 

From:  Julius  Terrell,  Staff  Counsel 

SUBJECT:         H.R.  4242:   Equal  Protection 


During  the  hearing  on  H.R.  4242,  Assistant  Corporation  counsel  Peter  Szegedy- 
Maszak  opined  that  the  bill  would  violate  the  equal  protection  rights  of  GW/WETA 
because  other  similarly  situated  applicants  have  been  granted  permits.  He 
subsequently  submitted  a  memorandum  in  support  of  his  position.  I  believe  that 
the  cases  of  Hill  Stone  v.  City  of  Maitland,  446  F.2d  83  (5th  Cir.  1971)  and  City  of 
Highland  Park  v.  Train,  519  F.2d  681  (7th  Cir.  1975)  establish  that  the  bill  does  not 
infringe  on  the  equal  protection  rights  of  GW/WETA. 

Hill  Stone 

At  issue  in  Hill  Stone  was  whether  a  municipal  ordinance  was  constitutionally 
valid  in  forbidding  the  building  of  a  filling  station  on  a  private  citizen's  property. 
The  Court  of  Appeals  for  the  Fifth  Circuit  reversed  the  District  Court's  decision, 
finding  that  the  ordinance  was  constitutional.  The  Court  held  that  it  was  within  the 
province  of  the  municipality  to  prevent  the  construction  of  too  many  stations  in 
one  area,  thus  avoiding  the  problem  of  abandoned  stations  which  substantially 
degrade  the  environment. 

The  Court  in  Hill  Stone  stated:  "It  'must  be  said  that  before  the  [zoning]  ordinance 
can  be  declared  unconstitutional,  that  such  provisions  are  clearly  arbitrary  and 
unreasonable,  having  no  substantial  relation  to  the  public  health,  safety,  morals,  or 
general  welfare.'"  Hill  Stone  v.  City  of  Maitland,  446  F.2d  83,  87  (5th  Cir.  1971) 
(quoting  City  of  Euclid  v.  Ambler  Realty  Co.,  1926,  272  U.S.  365,  395  (1985).  H.R.  4242 
seeks  to  preserve  the  character  of  the  capitaj  for  the  benefit  of  the  Nation's  citizens 
by  prohibiting  the  issuance  of  any  permits  that  do  not  conform  with  the  Height  Act. 

The  Court  began  its  equal  protection  analysis  by  establishing  that  the  "question  is 
whether  there  is  a  rational  relationship  between  the  ordinance  and  the  promotion 
of  some  aspect  of  the  City's  police  power— a  label  which  describes  the  full  range  of 
legitimate  public  interests."  Id.  In  essence,  H.R.  4242  attempts  to  eradicate  the 
practice  of  District  officials  failing  to  enforce  Federal  law.  It  is  well  within  the 
authority  of  Congress  to  legislate  against  identifiable  harms  to  society.  "If  the 
legislature  senses  an  evil,  it  may  deal  with  it."    Id.  at  88.    Here,  the  evil  is  the  failure 
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to  preserve  the  integrity  of  the  Height  Act.  Clearly,  H.R.  4242  rationally  relates  to  the 
protection  of  the  capital's  skyline,  a  legitimate  Federal  interest. 

Preserving  the  capital's  skyline  is  within  the  authority  of  Congress.  "[T]he 
enhancement  of  the  aesthetic  appeal  of  a  community  is  a  proper  exercise  of  police 
power."  Id.  at  89.  Moreover,  H.R.  4242  seeks  to  maintain  the  character  of  the  capital 
for  the  future.  "[I]n  an  age  in  which  the  preservation  of  the  quality  of  our 
environment  has  become  such  a  national  goal,  concern  for  aesthetics  seems  even 
more  urgent."    Id. 

City  of  Highland  Park 

City  of  Highland  Park  involved  an  action  to  block  the  construction  of  a  shopping 
center  and  an  attempt  to  enjoin  road  expansion  until  an  environmental  impact 
statement  was  filed.  The  equal  protection  issue  was  whether  areas  zoned  for 
residential  uses  which  abutted  areas  zoned  for  nonresidential  uses  constituted 
disparate  treatment,  thus  violating  the  constitutional  rights  afforded  to  individuals 
that  resided  on  their  zoned  land  first.  The  court  held  that  "[s]o  long  as  such 
legislation  applies  equally  to  all  persons  similarly  situated  in  a  given  locale,  there 
can  be  no  violation  of  the  Equal  Protection  Clause."  Citi/  of  Highland  Park  v.  Train, 
519  F.2d  681,  697  (7th  Cir.  1975). 

The  Court  in  the  City  of  Highland  Park  began  its  equal  protection  analysis  by  stating 
that  "[u]nless  it  is  based  upon  a  suspect  classification  or  infringes  upon  a 
fundamental  right,  zoning  legislation  may  be  held  unconstitutional  only  if  it  is 
shown  to  bear  no  possible  relationship  to  the  state's  interest  in  securing  the  health, 
safety,  morals,  or  general  welfare  of  the  public  and  is,  therefore  manifestly 
unreasonable  and  arbitrary."  Id.  at  696.  H.R.  4242  does  not  classify  any 
unconstitutional  suspect  class.  Neither  race,  alienage,  nor  national  origin  appears  in 
H.R.  4242.  The  bill  simply  classifies  any  issuance  of  a  building  or  occupancy  permit 
that  violates  that  Height  Act.  Hence,  no  fundamental  rights  are  abrogated  by  H.R. 
4242.   The  benefit  of  H.R.  4242  is  to  preserve  a  Federal  interest. 

Even  if  the  classification  in  H.R.  4242  is  deemed  to  be  unfair,  it  will  remain 
constitutional.  "Inherent  in  all  zoning  legislation  are  statutory  distinctions  which 
give  rise  to  claims  of  disparity  of  treatment."  Id.  H.R.  4242  seeks  to  correct  the 
erroneous  issuance  of  permits  by  District  officials,  despite  their  past  practices  of 
liberally  enforcing  the  Height  Act.  So  long  as  "the  classification  has  some  reasonable 
basis,  it  does  not  offend  the  Constitution  simply  because  ...  in  practice  it  results  in 
some  inequality."  Id.  (quoting  Dnndridgc  v.  Williams,  397  U.S.  471,  485,  90  S.Ct. 
1153,  1161  (I960)).  Even  if  similarly  situated  landowners  were  granted  permits,  the 
action  was  in  violation  of  the  law,  which  H.R.  4242  reasonably  corrects. 
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EXHIBIT  NO.  80 


DECEIVED 

QLM/iv  1^    .         May  6.  1994 


"■°-HO&llk 


Representative  Pete  Stark 
House  Office  Building 
Vfeshington,  D.C. 

Dear  Mr.  Stark. 

Many  of  us  here  at  George  Washington  University  are 
most  anxious  that  the  VEIk  Broadcasting  building  can 
become  a  reality, 

I  know  our  planners  have  done  mountains  of  careful 
research  and  held  many  meetings  to  make  certain  that  all 
building  requirements  have  been  met. 

It  is  suggested  that  80  years  of  building  specifications, 
TxMch  standards  we  followed  in  careful  detail,  have  the 
actual  effect  of  law. 

Also  please  consider  that  this  is  not  a  profit  making 
venture,  and  will  bring  mich  needed  iobs  and  income  to  the 
District.  For  me,  Vvith  six  grandchildren,  the  fact  that  it 
can  provide  invaluable  practical  experience  to  interns  on  the 
VJEIA.  programs,  makes  it  extremely  won±R*iile. 

With  all  the  emergencies  the  District  faces,  this  is 
one  very  positive  proiect  we  hope  can  move  along. 

We  will  be  most  grateful  for  your  help  now  to  let 
us  move  ahead. 


950  25th  St  NW 
Washington  D.C.  29937 
202-625-0894 
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EXHIBIT  NO.  81 


May  10,  1994 

Representative  Fortney  Pete  Stark 

House  of  Representative 

239  Cannon  House  Office  Building 

Washington,  DC  20515-0513 

202-225-5065 

Dear  Honorable  Pete  Stark: 


RECEIVED 

9l»HAY  16  AH  10: 1.8 

DC.COMi;iTTEE 
U.S.  HOUSE  Or  HEPS. 


I  am  writing  you  to  thank  you  for  supporting  the  Height  Act  of  the 
District  of  Columbia.  This  will  affect  the  WETA/GWU  building,  the 
GWU  Wellness  Building,  and  other  possible  buildings  which  exceed 
the  height  dimensions. 

I  have  lived  in  this  neighborhood  for  nearly  20  years.  I  am 
against  this  building  for  other  additional  reasons.  I  have  listed 
these  reasons  to  The  Washington  Post,  The  Foqqv  Bottom  News  and 
Mayor  Sharon  Pratt  Kelly.   I  am  including  a  copy  of  those  letters. 

With  the  addition  of  WETA/GWU  building,  I  think  the  following  will 
very  likely  occur: 

1.  The  number  of  people  in  this  area  will  increase  by  7,000. 

2.  The  number  of  accidents  involving  pedestrians  and  motor 
vehicles  will  increase. 

3.  At  least  2  metered  parking  spaces  will  be  removed.   The 
revenue  from  the  loss  of  at  least  2  of  the  metered  parking 
spaces  will  decrease  as  well. 

4.  The  number  of  buses  parked  (although  prohibited)  and 
driving  will  increase. 

5.  The  evening  commuters  using  21st  Street  will  travel  at  a 
sloth's  pace. 

6.  The  residents  will  no  longer  be  able  to  directly  access 
their  apartment  buildings  and  residences.   They  will  be 
forced  to  drive  in  circles,  battling  the  commuter  traffic 
on  19th  and  23rd  Streets  in  order  to  access  their 
residences. 

1 .  '^here  ^  s  no  cnvircnrr.sntsl  iT?*73ct  stud^'  en  the  cumulative 
effects  of  15  satellite  dishes,  in  both  receiving  and 
transmission  mode.  In  addition,  there  is  no  limit  to  any 
future  increased  use  of  these  dishes  such  as  the 
development  a  high-tech  information  highway 
telecommunication  center  just  3  blocks  from  the  White  House 
and  the  OEOB. 


Sincerely  yours,, 

Susana  Baranano 
2000  F  St. ,  NW  #806 
Washington,  DC  20006 
202-466-8510 
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